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Am. Sub. H.B. 166
As Passed by the Senate
DOHCD57

moved to amend as follows:

In line 57 of the title, after "3702.30," insert "3702.52,
3702.57, 3702.593, 3702.60,"

In line 264, after "3702.30," insert "3702.52, 3702.57,
3702. 593, 3702.60,"

After line 39188, insert:

"Sec. 3702.52. The director of health shall adm nister a
state certificate of need programin accordance with sections
3702.51 to 3702.62 of the Revised Code and rul es adopted under
t hose sections. Adm nistration of the programshall include both a

standard revi ew process and an expedited revi ew process.

(A) The director shall issue rulings on whether a particul ar
proposed project is a reviewable activity. The director shal
issue a ruling not later than forty-five days after receiving a
request for a ruling acconpani ed by the informati on needed to make
the ruling, except that if an expedited reviewis requested, the
ruling shall be issued not later than thirty days after receiving
the request for a ruling acconpanied by the information needed to
make the ruling. If the director does not issue a ruling in the

required tine, the project shall be considered to have been rul ed
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not a reviewable activity.

(B)(1) Each application for a certificate of need shall be
subnitted to the director on fornms and in the manner prescribed by
the director. An application for which expedited reviewis
requested nust neet the sanme requirenents as all other

applications.

Each application shall include a plan for obligating the
capital expenditures or inplenenting the proposed project on a
tinmely basis in accordance with section 3702. 524 of the Revised
Code. Each application shall also include all other infornation
requi red by rul es adopted under division (B) of section 3702.57 of
t he Revi sed Code.

(2) Each application shall be acconpanied by the application
fee established in rules adopted under division (G of section
3702.57 of the Revised Code. Application fees received by the
di rector under this division shall be deposited into the state
treasury to the credit of the certificate of need fund, which is
hereby created. The director shall use the fund only to pay the
costs of administering sections 3702.11 to 3702.20, 3702.30, and
3702.51 to 3702.62 of the Revised Code and rul es adopted under
those sections. An application fee is nonrefundabl e unless the

director deternmines that the application cannot be accepted.

(3) The director shall review applications for certificates
of need. As part of a review, the director shall determ ne whether
an application is conplete. The director shall not consider an
application to be conplete unless the application neets al
criteria for a conplete application specified in rul es adopted
under section 3702.57 of the Revised Code. For an application
bei ng consi dered under the standard revi ew process, the director

shall mail to the applicant a witten notice that the application
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is conplete, or a witten request for additional information, not
later than thirty days after receiving an application or a
response to an earlier request for information. For an application
for which expedited review is requested, the director's notice or
request shall be mailed not later than fourteen days after the
director receives the application or a response to an earlier
request for information. Except as provided in section 3702.522 of

t he Revi sed Code, the director shall not nmke nore than two

requests for additional information. Fhe For either the standard

or expedited review process, the director shall make a final

determ nation regarding an application's conpl eteness and i ssue a

notice of the deternm nation not |ater than one hundred ei ghty days

after the date the director received the initial application

he director's determ nation that an application is not

complete is final and not subject to appeal.

(4) Except as necessary to conply with a subpoena issued
under division (F) of this section, after a notice of conpl et eness
has been received, no person shall make revisions to information
that was submitted to the director before the director nmailed the
notice of conpl eteness or know ngly discuss in person or by
tel ephone the nmerits of the application with the director. A
person may suppl enent an application after a notice of
conpl et eness has been received by submitting clarifying

information to the director

(C Al of the following apply to the process of granting or

denying a certificate of need:

(1) If the project proposed in a certificate of need
application neets all of the applicable certificate of need
criteria for approval under sections 3702.51 to 3702.62 of the

Revi sed Code and the rul es adopted under those sections, the

Page 3

50
51
52
53
54
55
56
57
58
59
60
61
62

63
64

65
66
67
68
69
70
71
72
73

74
75

76
77
78
79

133HB166-CC5971X4/JF



CC5971X4

director shall grant a certificate of need for all or part of the
project that is the subject of the application by the applicable
deadline specified in division (C(4) of this section or any

extension of it under division (C)(5) of this section

(2) The director's grant of a certificate of need does not
affect, and sets no precedent for, the director's decision to
grant or deny other applications for simlar reviewable

activities.

(3) Any affected person may subnmit witten comments regarding
an application. The director shall consider all witten coments
received by the forty-fifth day after the application is subnmitted
to the director, except that to be considered in an expedited
review, witten comments nust be received by the twenty-first day

after the application is submtted.

(4) Except as provided in division (C(5) of this section,
the director shall grant or deny certificate of need applications
not later than sixty days after nailing the notice of conpl eteness
unl ess the application is receiving expedited review If the
application is receiving expedited review, the director shal
grant or deny the application not later than forty-five days after

mai |l ing the notice of conpl et eness.

(5) Except as oetherwise provided in division (C(6) of this
section, the director or the applicant nay extend the deadline
prescribed in division (C(4) of this section once, for no | onger
than thirty days, by witten notice before the end of the deadline
prescribed by division (C)(4) of this section. An extension by the
di rector under division (C(5) of this section shall apply to al

applications that are in conparative revi ew.

(6) No applicant in a conparative review my extend the

deadline specified in division (C(4) of this section.
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(7) If the director does not grant or deny the certificate by
the applicable deadline specified in division (C)(4) of this
section or any extension of it under division (C(5) of this

section, the certificate shall be considered to have been granted.

(8) In granting a certificate of need, the director shal
specify as the maxi mum capital expenditure the certificate hol der
may obligate under the certificate a figure equal to one hundred

ten per cent of the approved project cost.

(9) In granting a certificate of need, the director may grant
the certificate with conditions that nust be net by the hol der of

the certificate.

(D) When a certificate of need is granted for a project under
whi ch beds are to be relocated, upon conpletion of the project for
which the certificate of need was granted a nunber of beds equal
to the nunber of beds relocated shall cease to be operated in the
long-termcare facility fromwhich they are rel ocated, except that
the beds nay continue to be operated for not nore than fifteen
days to allow relocation of residents to the facility to which the
beds have been rel ocated. Notwi thstanding section 3721.03 of the
Revi sed Code, if the relocated beds are in a hone |icensed under
Chapter 3721. of the Revised Code, the facility's license is
automatically reduced by the nunber of beds relocated effective
fifteen days after the beds are relocated. If the beds are in a
facility that is certified as a skilled nursing facility or
nursing facility under Title XVII1 or Xl X of the "Social Security
Act," the certification for the beds shall be surrendered. If the
beds are regi stered under section 3701.07 of the Revised Code as
skilled nursing beds or long-termcare beds, the director shal
renmove the beds fromregistration not later than fifteen days

after the beds are rel ocated.
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(E) During the period beginning with the granting of a
certificate of need and ending five years after inplenentation of
the reviewable activity for which the certificate was granted, the
director shall nonitor the activities of the person granted the
certificate to determ ne whether the reviewable activity is
conducted in substantial accordance with the certificate. A
reviewabl e activity shall not be determined to be not in
substantial accordance with the certificate of need sol ely because

of either of the foll ow ng:
(1) A decrease in bed capacity;

(2) A change in the owner or operator of the facility unless
any of the circunstances specified in division (B) of section

3702.59 of the Revised Code apply to the new owner or operator

(F) When reviewing applications for certificates of need,
consi deri ng appeal s under section 3702.60 of the Revised Code, or
nonitoring activities of persons granted certificates of need, the
director may i ssue and enforce, in the manner provided in section
119. 09 of the Revised Code, subpoenas and subpoenas duces tecumto
conmpel a person to testify and produce docunents relevant to
review of the application, consideration of the appeal, or
monitoring of the activities. In addition, the director or the
director's designee may visit the sites where the activities are

or will be conducted.
(G The director nmay withdraw certificates of need.

(H Al long-termcare facilities shall submt to the
di rector, upon request, any information prescribed by rules
adopt ed under division (H) of section 3702.57 of the Revised Code
that is necessary to conduct reviews of certificate of need

applications and to develop criteria for reviews.
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(1) Any decision to grant or deny a certificate of need shal
consi der the special needs and circunstances resulting from noral
and ethical values and the free exercise of religious rights of
long-termcare facilities administered by religious organi zati ons,
and the special needs and circunstances of inner city and rural

conmuni ti es.

Sec. 3702.57. (A) The director of health shall adopt rules
establ i shing procedures and criteria for reviews of applications
for certificates of need and i ssuance, denial, or wthdrawal of

certificates.

(1) I'n adopting rules that establish criteria for reviews of
applications of certificates of need, the director shall consider
the availability of and need for long-termcare beds to provide
care and treatnent to persons di agnosed as having traumatic brain
injuries and shall prescribe criteria for review ng applications
that propose to add | ong-termcare beds to provide care and

treatnent to persons diagnosed as having traumatic brain injuries.

(2) The criteria for reviews of applications for certificates
of need shall relate to the need for the reviewable activity and

shall pertain to all of the followi ng nmatters:

(a) The inmpact of the reviewable activity on the cost and
quality of long-termcare services in the relevant service area,
including, but not linited, to the historical and projected
utilization of the services to which the application pertains and
the effect of the reviewable activity on utilization of other

providers of simlar services;

(b) The quality of the services to be provided as the result
of the activity, as evidenced by the historical performnce of the

persons that will be involved in providing the services and by the
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provi sions that are proposed in the application to ensure quality,
including but not linmted to adequate avail abl e personnel,

avail able ancillary and support services, avail abl e equi pnent,

si ze and configuration of physical plant, and relations wth other

provi ders;

(c) The inpact of the reviewable activity on the availability
and accessibility of the type of services proposed in the
application to the popul ation of the relevant service area, and
the level of access to the services proposed in the application
that will be provided to nedically underserved individuals such as
reci pients of public assistance and individuals who have no health

i nsurance or whose health insurance is insufficient;

(d) The activity's short- and long-termfinancial feasibility
and cost-effectiveness, the inpact of the activity on the
applicant's costs and charges, and a conparison of the applicant's
costs and charges with those of providers of similar services in

the applicant's proposed service area,;

(e) The advant ages, disadvantages, and costs of alternatives

to the reviewabl e activity;

(f) The inpact of the activity on all other providers of
simlar services in the relevant service area, including the

i mpact on their utilization, market share, and financial status;

(g) The historical perfornmance of the applicant and rel ated
or affiliated parties in conplying with previously granted
certificates of need and any applicable certification,

accreditation, or licensure requirenents;

(h) The historical performance of the applicant and rel ated
or affiliated parties in providing cost-effective long-termcare

servi ces;
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(i) The special needs and circunstances of the applicant or
popul ati on proposed to be served by the proposed project,
i ncluding research activities, preval ence of particul ar diseases,
unusual denographic characteristics, cost-effective contractua

affiliations, and other special circunstances;

(j) The appropriateness of the zoning status of the proposed

site of the activity;

(k) The participation by the applicant in research conducted
by the United States food and drug administration or clinical

trials sponsored by the national institutes of health.

(3) The criteria for reviews of applications shall include a
formula for determ ning each county's long-termcare bed need for
pur poses of section 3702.593 of the Revised Code and may incl ude

other fornmulas for determ ning need for beds.

Any rules prescribing criteria that establish ratios of beds
to popul ation shall specify the bases for establishing the ratios

or mitigating factors or exceptions to the ratios.

(B) The director shall adopt rules specifying all of the

foll ow ng:

(1) Information that nust be provided in applications for

certificates of need;

(2) Procedures for review ng applications for conpl eteness of

i nf ormati on;

(3) Criteria for determning that the application is

conmpl et e,

(4) Procedures for nmaking a final determ nation regardi ng an

application's compl eteness and issuing a notice of the

determ nation within the one-hundred-ei ghty-day tinme frane
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specified in division (B)(3) of section 3702.52 of the Revised 255
Code. 256

(C The director shall adopt rul es specifying requirenents 257
that holders of certificates of need nust nmeet in order for the 258
certificates to remain valid and establishing definitions and 259
requi rements for obligation of capital expenditures and 260
i npl enment ati on of projects authorized by certificates of need. 261

(D) The director shall adopt rules establishing criteria and 262
procedures under which the director of health may withdraw a 263
certificate of need if the holder fails to neet requirenents for 264
continued validity of the certificate. 265

(E) The director shall adopt rul es establishing procedures 266
under which the departnment of health shall nonitor project 267
i npl enentation activities of holders of certificates of need. The 268
rul es adopted under this division also may establish procedures 269
for nmonitoring inplenmentation activities of persons that have 270
recei ved nonreviewability rulings. 271

(F) The director shall adopt rul es establishing procedures 272
under which the director of health shall review certificates of 273
need whose hol ders exceed or appear likely to exceed an 274
expendi ture maxi num specified in a certificate. 275

(G The director shall adopt rules establishing certificate 276
of need application fees sufficient to pay the costs incurred by 277
the departnment for adm nistering sections 3702.51 to 3702. 62 of 278
the Revised Code. Unless rules are adopted under this division 279
establishing different application fees, the application fee for a 280
project not involving a capital expenditure shall be three 281
t housand dollars and the application fee for a project involving a 282
capital expenditure shall be nine-tenths of one per cent of the 283
capital expenditure proposed subject to a nininmumof three 284
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t housand dol l ars and a maxi mrum of twenty thousand dol |l ars.

(H) The director shall adopt rules specifying information
that is necessary to conduct reviews of certificate of need
applications and to develop criteria for reviews that long-term
care facilities are to submt to the director under division (H
of section 3702.52 of the Revised Code.

(1) The director shall adopt rules defining "affiliated
person,"” "related person," and "ultinmate controlling interest" for

pur poses of section 3702.523 of the Revised Code.

(J) The director shall adopt rules prescribing requirenments
for holders of certificates of need to denonstrate to the director
under section 3702.525 of the Revised Code that reasonable
progress is being made toward conpletion of the reviewable
activity and establishing standards by which the director shal

det er mi ne whet her reasonabl e progress is bei ng nmade.

(K) The director shall adopt all rules under divisions (A to
(J) of this section in accordance with Chapter 119. of the Revised
Code. The director may adopt other rules as necessary to carry out
the purposes of sections 3702.51 to 3702.62 of the Revised Code.

Sec. 3702.593. (A) At the tinmes specified in this section,
the director of health shall accept, for review under section
3702.52 of the Revised Code, certificate of need applications for
any of the follow ng purposes if the proposed increase in beds is
attributable solely to relocation of existing beds from an
existing long-termcare facility in a county with excess beds to a
long-termcare facility in a county in which there are fewer

| ong-term care beds than the county's bed need:

(1) Approval of beds in a newlong-termcare facility or an

i ncrease of beds in an existing long-termcare facility if the
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beds are proposed to be |licensed as nursing honme beds under
Chapter 3721. of the Revised Code;

(2) Approval of beds in a new county home or new county
nursi ng honme, or an increase of beds in an existing county hone or
exi sting county nursing honme if the beds are proposed to be
certified as skilled nursing facility beds under the nedicare
program Title XVIIl of the "Social Security Act," 49 Stat. 286
(1965), 42 U.S.C. 1395, as anended, or nursing facility beds under
the nmedicaid program Title XI X of the "Social Security Act," 49
Stat. 286 (1965), 42 U.S. C. 1396, as anended;

(3) An increase of hospital beds registered pursuant to

section 3701. 07 of the Revised Code as |ong-term care beds.

(B) For the purpose of inplenenting this section, the

director shall do all of the follow ng:

(1) Not l|ater than Apri+3—2012 COctober 1, 2023, and every

four years thereafter, deternine the |ong-termcare bed supply for

each county, which shall consist of all of the foll ow ng:

(a) Nursing hone beds licensed under Chapter 3721. of the
Revi sed Code;

(b) Beds certified as skilled nursing facility beds under the
nmedi care programor nursing facility beds under the nedicaid

progr am

(c) Beds in any portion of a hospital that are properly
regi stered under section 3701.07 of the Revised Code as skilled
nursi ng beds, |long-termcare beds, or special skilled nursing
beds;

(d) Beds in a county hone or county nursing hone that are
certified under section 5155.38 of the Revised Code as havi nhg been

in operation on July 1, 1993, and are eligible for licensure as
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nursi ng hone beds;

(e) Beds described in division (O (5) of section 3702.51 of
t he Revi sed Code.

(2) Determine the long-termcare bed occupancy rate for the

state at the tine the determ nation i s nmade;

(3) For each county, determine the county's bed need by
identifying the nunber of |ong-termcare beds that woul d be needed
in the county in order for the statew de occupancy rate for a
proj ected popul ati on aged sixty-five and ol der to be ninety per

cent.

In determ ning each county's bed need, the director shall use
the fornul a devel oped in rul es adopted under section 3702.57 of

the Revised Code. A determ nation shall be nade not |ater than

Cctober 1, 2023, and every four years thereafter. After each

determination is nmade, the director shall publish the county's bed

need on the web site naintained by the departnment of health.

(C) The director's consideration of an application for a

certificate of need that would i ncrease the nunber of beds in a
county shall be consistent with the county's bed need deternined

under division (B) of this section except as foll ows:

(1) If a county's occupancy rate is |less than eighty-five per
cent, the county shall be considered to have no need for

addi ti onal beds.

(2) Even if a county is determ ned not to need any additional
long-term care beds, the director nmay approve an increase in beds
equal to up to ten per cent of the county's bed supply if the

county's occupancy rate is greater than ninety per cent.

(D) (1) Fhe For the review process used in considering

certificate of need applications, the director shall establish a
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revi ew peri od fer—thefirst—reviewprocess—shat—begin—duhy—3+-
2040 that beqgins January 1, 2020, and epd—Jduhre—30—2042 ends
Decenber 31, 2023. Fhe—next—+eviewperiod—sha—begia—Jduly—3—
2012 and-end—June30,—2016— Thereafter, the review period for
each eenparative review process shall begin on the first day of

Juy January follow ng the end of the previous review period and

shal | be four years.

(2) Certificate of need applications shall be accepted during

the first nonth of the review period and revi ewed through the

thirtieth day of Aprit Septenber of the fellowing year in which
the review period begins.

(E) The director shall consider certificate of need

applications in accordance with all of the foll ow ng:

(1) The nunber of beds approved for a county shall include
only beds avail able for relocation from another county and shal

not exceed the bed need of the receiving county;
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(2) The director shall consider the existence of community
resources serving persons who are age sixty-five or older or
di sabl ed that are denobnstrably effective in providing alternatives

to long-termcare facility placenent.

(3) The director shall approve relocation of beds froma
county only if, after the relocation, the nunber of beds remaining
in the county will exceed the county's bed need by at | east one
hundr ed beds;

(4) The director shall approve relocation of beds froma
long-termcare facility only if, after the rel ocation, the nunber
of beds in the facility's service area is at |least equal to the
state bed need rate. For purposes of this division, a facility's

service area shall be either of the follow ng:

(a) The census tract in which the facility is located, if the
facility is located in an area designated by the United States
secretary of health and human services as a health professiona
shortage area under the "Public Health Service Act," 88 Stat. 682
(1944), 42 U.S.C. 254(e), as anended;

(b) The area that is within a fifteen-nile radius of the
facility's location, if the facility is not located in a health

pr of essi onal shortage area.

(F) Applications nmade under this section are subject to
conmparative review if two or nore applications are submitted

during the same review period and any of the follow ng applies:

(1) The applications propose to relocate beds fromthe sane
county and the nunber of beds for which certificates of need are
bei ng requested totals nore than the nunber of beds available in

the county fromwhich the beds are to be rel ocat ed.

(2) The applications propose to relocate beds to the sane
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county and the nunber of beds for which certificates of need are
bei ng requested totals nore than the nunber of beds needed in the

county to which the beds are to be rel ocated.

(3) The applications propose to relocate beds fromthe sane
service area and the nunmber of beds left in the service area from
whi ch the beds are being relocated would be less than the state

bed need rate determ ned by the director.

(G In determ ning which applicants should receive preference
in the conparative review process, the director shall consider al

of the followi ng as weighted priorities:

(1) Whether the beds will be part of a continuing care

retirenment conmunity;

(2) Whether the beds will serve an underserved popul ati on
such as | owincone individuals, individuals with disabilities, or

i ndi vidual s who are nenbers of racial or ethnic mnority groups;

(3) Whether the project in which the beds will be included
will provide alternatives to institutional care, such as adult
day-care, hone health care, respite or hospice care, nobile neals,
residential care, independent living, or congregate |iving

servi ces;

(4) Whether the long-termcare facility's owner or operator
will participate in nmedicaid waiver prograns for alternatives to

institutional care;

(5) Whether the project in which the beds will be included
will reduce alternatives to institutional care by converting
residential care beds or other alternative care beds to | ong-term

care beds;

(6) Whether the facility in which the beds will be placed has

positive resident and fam |y satisfaction surveys;
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(7) Whether the facility in which the beds will be placed has

fewer than fifty long-term care beds;

(8) Whether the long-termcare facility in which the beds
will be placed is |located within the service area of a hospital
and is designed to accept patients for rehabilitation after an

i n-patient hospital stay;

(9) Whether the long-termcare facility in which the beds
will be placed is or proposes to becone a nurse aide training and

testing site;

(10) The rating, under the centers for nedicare and nedicaid
services' five star nursing hone quality rating system of the

long-termcare facility in which the beds will be placed.

(H A person who has submtted an application under this
section that is not subject to conmparative review may revi se the
site of the proposed project pursuant to section 3702.522 of the
Revi sed Code.

(1) When a certificate of need application is approved during
theinitial phase of afour-year review period, in addition to the
actions required by division (D) of section 3702.52 of the Revised
Code, the long-termcare facility fromwhich the beds were
rel ocated shall reduce the nunmber of beds operated in the facility
by a nunber of beds equal to at |east ten per cent of the nunber
of beds relocated. If these beds are in a hone |icensed under
Chapter 3721. of the Revised Code, the long-termcare facility
shall have the beds renoved fromthe license. If the beds are in a
facility that is certified as a skilled nursing facility or
nursing facility under Title XVIIlI or XI X of the "Social Security
Act," the facility shall surrender the certification of these
beds. If the beds are registered as skilled nursing beds or

| ong-term care beds under section 3701.07 of the Revised Code, the
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long-termcare facility shall surrender the registration for these 490
beds. This reduction shall be nade not |later than the conpl etion 491

date of the project for which the beds were rel ocated. 492
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520

521
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528

B} The applicant for a certificate of need appH-ecant—oe+r 529
another—affected person may appeal to the director in—accordance 530
w-thChapter—119. of the Revised Code of health a decision issued 531
by the director to grant or deny a certificate of need 532
application._ _The person that requested a reviewability ruling may 533
appeal to the director with respect to the resulting ruling issued 534
by the director. 535
The appeal by the applicant or person shall be nmade in 536
accordance with Chapter 119. of the Revised Code, and the director 537
shal | provide an adjudication hearing in accordance with that 538
chapt er. Fhe—eertificate—of—needappHeant—or—other—atfected 539
personthatappeats—the director s dectsiontograntor—denya 540
certificateof needapptication In the appeal, the applicant or 541
person nmust prove by a preponderance of the evidence that the 542
director's decision or ruling is not in accordance with sections 543
3702.52 to 3702.62 of the Revised Code or rules adopted under 544
t hose sections. Fhe—eertificateofneed 545
The applicant or anr—-affeeted person that was a party to and 546
participated in an adjudication hearing conducted under this 547
division may appeal to the tenth district court of appeals the 548
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deci sion issued by the director follow ng the adjudication

heari ng.

{S-(B) The holder of a certificate of need helder may appeal

to the director in accordance with Chapter 119. of the Revised

Code a decision issued by the director under section 3702.52 or
3702. 525 of the Revised Code to withdraw a certificate of need,
and the director shall provide an adjudication hearing in
accordance with that chapter. The person may appeal the director's
ruling in the adjudication hearing to the tenth district court of

appeal s.

BH(C) Any person determ ned by the director to have viol ated
section 3702.53 of the Revised Code may appeal that determ nation
or the penalties inposed under section 3702.54 or 3702.541 of the
Revi sed Code, to the director in accordance with Chapter 119. of
the Revised Code, and the director shall provide an adjudication
hearing in accordance with that chapter. The person may appeal the
director's ruling in the adjudication hearing to the tenth

district court of appeals.

{E-(D) Each person appealing under this section to the
director shall file with the director, not later than thirty days
after the decision, ruling, or determ nation of the director was
mai | ed, a notice of appeal designating the decision, ruling, or

det erm nati on appeal ed from

=-(E) Each person appealing under this section to the tenth
district court of appeals shall file with the court, not |ater
than thirty days after the date the director's adjudication order
was mail ed, a notice of appeal designating the order appeal ed
from The appellant also shall file notice with the director not

later than thirty days after the date the order was mail ed.

(1) Not later than thirty days after receipt of the notice of
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appeal, the director shall prepare and certify to the court the

compl ete record of the proceedi ngs out of which the appeal arises.

The expense of preparing and transcribing the record shall be
taxed as part of the costs of the appeal. In the event that the
record or a part thereof is not certified within the tine
prescribed by this division, the appellant may apply to the court

for an order that the record be certified.

(2) In hearing the appeal, the court shall consider only the
evi dence contained in the record certified to it by the director.
The court may renand the matter to the director for the adm ssion
of additional evidence on a finding that the additional evidence
is material, newy discovered, and could not with reasonabl e
di | i gence have been ascertai ned before the hearing before the
director. Except as otherw se provided by statute, the court shal
give the hearing on the appeal preference over all other civil
matters, irrespective of the position of the proceedings on the

cal endar of the court.

(3) The court shall affirmthe director's order if it finds,
upon consideration of the entire record and any additiona
evi dence admitted under division (F-(E)(2) of this section, that
the order is supported by reliable, probative, and substanti al
evidence and is in accordance with law. In the absence of such a

finding, it shall reverse, vacate, or nodify the order.

(4) If the court determines that the director comitted
mat eri al procedural error, the court shall remand the matter to

the director for further consideration or action.
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. I . S i
seetoh—
-(F) No person nay intervene in an appeal brought under

this section."”

In line 82854, after "3702.30," insert "3702.52, 3702.57,
3702. 593, 3702.60,"

After |ine 96539, insert:

"Section 737.__ . COWLETENESS OF CERTI FI CATE OF NEED
APPL| CATI ONS

Not wi t hstandi ng the 180-day tine frane for the Director of
Heal th to nake determi nations of conpleteness of certificate of
need applications, as specified in division (B)(3) of section
3702.52 of the Revised Code, as anended by this act, the tine
frames governing the Director's determ nations of conpl eteness
that are specified in rule 3701-12-08 and rule 3701-12-09 of the
Adm ni strati ve Code, as those rules exist on the effective date of
this section, shall continue to govern the Director in making
determ nations of conpleteness until the Director adopts rules

that reflect the 180-day tine frame established by this act.

Section 737.___ . CERTIFI CATE OF NEED APPLI CATI ONS | N JANUARY
2020

Not wi t hst andi ng section 3702.593 of the Revised Code or any
other conflicting provision of sections 3702.51 to 3702.62 of the
Revi sed Code, all of the following apply to the Director of Health
when reviewi ng certificate of need applications during January
2020:

(A) Except as provided in division (B) of this section, the
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Director shall use the long-termcare bed supply and bed need nmade

in cal endar year 2016.

(B) In the case of Del aware, G eene, Lake, Licking, and

Medi na counties, the Director shall do the follow ng:

(1) Redetermnine the bed supply and bed need deterninations
made in cal endar year 2016 using the sanme data that was used in
those determ nations but wthout applying division (C of section
3702.593 of the Revi sed Code;

(2) Refuse to accept a certificate of need application for
any of the specified counties, other than G eene County, unless
the applicant is an owner of, or is the operator of, a skilled
nursing facility in the county to which the certificate of need

application proposes to relocate beds;

(3) Refuse to accept a certificate of need application for
any of the specified counties if the source of the beds to be
relocated is a facility that has a four- or five-star rating under
the nursing honme quality rating system established by the U. S
Centers for Medicare and Medicaid Services on the date the beds
are under contract for purchase or transfer unless the facility is

voluntarily closing;
(4) Use, as applicable, either of the foll ow ng:

(a) The review process set forth in division (E) of section
3702.593 of the Revised Code, excluding division (E)(4) of that

section;

(b) The conparative review process set forth in division (F)
of section 3702.593 of the Revised Code, excluding division (F)(3)
of that section, for the purpose of limting the increase in beds

in the specified counties in accordance with the follow ng:

(i) Del aware County, 200 total beds;
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(ii) Greene County, 99 total beds; 665
(iii) Lake County, 200 total beds; 666
(iv) Licking County, 185 total beds; 667
(v) Medina County, 200 total beds. 668
Section 737. . CERTIFI CATE OF NEED MORATORI UM 669
(A) As used in this section, "existing bed," "existing 670
long-termcare facility,” and "long-termcare facility" have the 671
same neanings as in section 3702.51 of the Revised Code. 672
(B) During the period beginning on the effective date of this 673
section and ending July 1, 2021, the Director of Health shall 674
accept for review a certificate of need application only in 675
accordance with this section, notw thstanding division (A of 676
section 3702.59 of the Revised Code. 677
(C To be accepted for review under this section, a 678
certificate of need application nust neet either of the follow ng 679
requirenents: 680
(1) The application nust be submitted pursuant to section 681
3702.593 or 3702.594 of the Revised Code and, if applicable, in 682
accordance with the section of this act titled "CERTIFI CATE OF 683
NEED APPLI CATI ONS | N JANUARY 2020"; or 684
(2) The application nmust propose either of the foll ow ng: 685
(a) The replacenment of an existing long-termcare facility, 686
if the replacenent facility will have the sane owner and operator 687
that the existing facility has on the effective date of this 688
section and the replacenment will occur in a county with an 689
identified bed need under section 3702.593 of the Revised Code 690
according to the Director's county bed need determination made in 691
cal endar year 2016; or 692
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(b) The renovation of or an addition to an existing long-term
care facility as provided in division (A)(3) of section 3702.511
of the Revised Code, if the facility is in a county with an
identified bed need under section 3702.593 of the Revised Code
according to the Director's county bed need determnination made in

cal endar year 2016.

(D) The Director shall not accept an application under this
section unless it otherw se conplies with sections 3702.51 to
3702.62 of the Revised Code and, if applicable, the section of
this act titled "CERTIFI CATE OF NEED APPLI CATI ONS I N JANUARY
2020. "

(E) This section does not apply to a certificate of need
application that is pending on the effective date of this

section."

The motion was agreed to.

SYNOPSIS
Certificate of Need Program procedures

R C. 3702.52, 3702.57, 3702.593, and 3702.60; Sections
737. , 737. __, and 737.

Restores, with revisions, certain House-passed provisions
pertaining to the procedures that are used in admnistering the
Certificate of Need (CON) Program as foll ows:

--Rei nstates the House provision that (1) requires the Ohio
Departnent of Health (ODH) to adopt rules specifying procedures
for determi ning whether a certificate of need (CON) application is

complete and (2) requires ODH to issue a notice of that
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determination within 180 days of receiving the initial

application, but adds a provision specifying that existing rules

on conpl eteness of CON applications remain in effect until the new

rul es are adopt ed.

--Rei nstates the House provision that authorizes CON
applications in January 2020 to be reviewed according to the bed
supply and bed need determ nations made in 2016, but specifies
conditions applicable only to CON applications concerning proposed
projects in Del aware, Geene, Lake, Licking, and Medi na counties
and specifies the nunber of beds that may be added in each of

t hose counti es;

--Adds provisions that limt the types of CON applications
that the ODH Director may accept until July 1, 2021

--Reinstates the House provision that elinmnates the second
phase of the four-year CON revi ew process, but changes the dates

that the county bed supply and need deterninations are to be nade;

--Rei nstates the House provision that specifies who nay
appeal the ODH Director's CON reviewability rulings, while also
retaining current |aw authorizing the use of the Administrative
Procedure Act rather than requiring the use of a new

adm ni strative revi ew process;

--Adds a provision elimnating the ability to award attorney
fees agai nst a CON appel | ant whose appeal is found to be

frivol ous.
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