CC5826

Am. Sub. H.B. 166
As Passed by the Senate

moved to amend as follows:

In line 64 of the title, after "3781.1010," insert "3796.03,
3796. 09, "

In line 165 of the title, after "3781.40," insert "3796.091,"
In line 269, after "3781.1010," insert "3796.03, 3796.09,"

In line 342, after "3781.40," insert "3796.091,"

After line 43878, insert:

Sec. 3796.03. (A)(1l) Except as provided in division (A)(2)
of this section, not later than one year after theeffective date
of this seection Septenber 8, 2016, the departnent of conmerce

shal | adopt rul es establishing standards and procedures for the

medi cal marijuana control program

(2) The departnment shall adopt rul es establishing standards
and procedures for the licensure of cultivators not |ater than two
hundred forty days after the effective date of this section
Septenber 8, 2016.

(3) Al rules adopted under this section shall be adopted in

accordance with Chapter 119. of the Revised Code.
(B) The rules shall do all of the follow ng:

(1) Establish application procedures and fees for licenses it
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i ssues under this chapter;
(2) Specify all of the foll ow ng:

(a) The conditions that nust be nmet to be eligible for

| i censure;

(b) Subject to division (B)(2)(c) of this section, the
crimnal offenses for which an applicant will be disqualified from

| i censure;

(c) Which of the crimnal offenses specified pursuant to
division (B)(2)(b) of this section will not disqualify an
applicant fromlicensure if the applicant was convicted of or
pl eaded guilty to the offense nore than five years before the date

the application for licensure is fil ed.

(3) Establish, in accordance with section 3796.05 of the
Revi sed Code, the nunber of cultivator licenses that will be

permtted at any one tineg;

(4) Establish a license renewal schedul e, renewal procedures,

and renewal fees;

(5) Specify reasons for which a |icense may be suspended,
including wthout prior hearing, revoked, or not be renewed or
i ssued and the reasons for which a civil penalty may be inposed on

a |license hol der;

(6) Establish standards under which a |icense suspension nay
be |lifted;

(7) Specify if a cultivator, processor, or laboratory that is
i censed under this chapter and that existed at a |ocation before
a school, church, public library, public playground, or public
park became established within five hundred feet of the

cultivator, processor, or |aboratory, nmay remain in operation or
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shall relocate or have its |license revoked by the board;
(8) Specify both of the foll ow ng:

(a) Subject to division (B)(8)(b) of this section, the
crimnal offenses for which a person will be disqualified from

enpl oyment with a |icense hol der;

(b) Wiich of the crimnal offenses specified pursuant to
division (B)(8)(a) of this section will not disqualify a person
fromenploynent with a license holder if the person was convi cted
of or pleaded guilty to the offense nore than five years before

the date the enpl oynent begins.

(9) Establish, in accordance with section 3796.05 of the
Revi sed Code, standards and procedures for the testing of nedical

marijuana by a | aboratory licensed under this chapter

(10) Establish, in accordance with section 3796.091 of the

Revi sed Code, standards and procedures for the revi ew and ranking

of applications for |icensure.

(O In addition to the rules described in division (B) of
this section, the departnent nmay adopt any other rules it
consi ders necessary for the program s adninistration and the

i mpl ement ati on and enforcenent of this chapter.

(D) When adopting rules under this section, the departnment
shal | consi der standards and procedures that have been found to be
best practices relative to the use and regul ati on of nedi cal

nmarij uana.

Sec. 3796.09. (A) An entity that seeks to cultivate or
process nedical marijuana or to conduct |aboratory testing of
medi cal marijuana shall file an application for licensure with the

departnent of conmerce. The entity shall file an application for

Page 3

48

49

50
51
52

53
54
55
56
57

58
59
60

61
62
63

64
65
66
67

68
69
70
71

72
73
74
75

133HB166-CC5826/JF



CCb5826

each location fromwhich it seeks to operate. Each application
shall be submitted in accordance with rul es adopted under section
3796. 03 of the Revised Code.

(B) The departnent shall issue a license to an applicant if

all of the followi ng conditions are net:

(1) The report of the crimnal records check conducted
pursuant to section 3796.12 of the Revised Code with respect to

the application denonstrates the foll ow ng:

(a) Subject to division (B)(1)(b) of this section that the
person subject to the crimnal records check requirenment has not
been convicted of or pleaded guilty to any of the disqualifying
of fenses specified in rul es adopted under division (B)(2)(b) of
section 3796.03 of the Revised Code;

(b) That the disqualifying offense the person was convicted
of or pleaded guilty to is one of the offenses specified in rules
adopt ed under division (B)(2)(c) of section 3796.03 of the Revised
Code and the person was convicted of or pleaded guilty to the
of fense nore than five years before the date the application for

licensure is filed.

(2) The applicant denonstrates that it does not have an
ownership or investnent interest in or conpensation arrangenent

with any of the foll ow ng:
(a) A laboratory licensed under this chapter;
(b) An applicant for a license to conduct |aboratory testing.

(3) The applicant denonstrates that it does not share any

corporate officers or enployees with any of the follow ng:
(a) A laboratory licensed under this chapter;

(b) An applicant for a |license to conduct |aboratory testing.
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(4) The applicant denonstrates that it will not be | ocated
within five hundred feet of a school, church, public library,

public playground, or public park.

(5) The information provided to the departnent pursuant to
section 3796. 11 of the Revised Code denonstrates that the
applicant is in conpliance with the applicable tax laws of this

state.

(6) The applicant nmeets all other licensure eligibility
conditions established in rules adopted under section 3796. 03 of
t he Revi sed Code.

(© The departnent shall issue not less than fifteen per cent
of cultivator, processor, or |laboratory licenses to entities that

afe.

(1) Applied for licensure on or before Decenber 31, 2017;

(2) Were assigned scores that were equal to or greater than
the score described in division (A)(3) of section 3796.091 of the
Revi sed Code; and

(3) Are owned and controlled by United States citizens who
are residents of this state and are nmenbers of one of the

foll owi ng econom cal ly di sadvant aged groups: Blacks
(a) Blacks or African Anericansr;._
(b) Anerican Indians+_
(c) Hispanics or Latinoss—and,
(d) Asians. H-

Lf no applications or an insufficient nunber of applications
are submitted by such entities that nmeet the conditions set forth
in division (B) of this section, the |licenses shall be issued

accordi ng to usual procedures.
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As used in this division, "owned and controll ed" neans that
at least fifty-one per cent of the business, including corporate
stock if a corporation, is owned by persons who belong to one or
nore of the groups set forth in this division, and that those
owners have control over the nanagenent and day-to-day operations
of the business and an interest in the capital, assets, and
profits and | osses of the business proportionate to their

percent age of ownership.

(D) Alicense expires according to the renewal schedul e
established in rul es adopted under section 3796.03 of the Revised
Code and may be renewed in accordance with the procedures

established in those rules.

Sec. 3796.091. (A) Wien review ng and ranking applications

for licensure, the departnent of commerce shall do all of the

foll owi ng:

(1) Consider the licensure eligibility conditions established

in rules adopted under section 3796.03 of the Revised Code;

(2) Use an inpartial and nunerical scoring process that takes

into account the licensure eligibility conditions established in

rul es;

(3) Establish a mnimmscore that an applicant nust attain

to be qualified for |licensure;

(4) Assign a score to each applicant.

(B) The departnment nmay contract with a separate entity to

review and rank applications for licensure. |If the departnent

contracts with a separate entity, the entity shall conply with the

requi renents of division (A) of this section."

In line 82859, after "3781.1010," insert "3796.03, 3796.09,"
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After line 96539, insert:

"Section 737. . (A) In anmending division (C) of section
3796. 09 of the Revised Code under this act, the 133rd Cenera
Assenbly finds all of the following to be the case:

(1) The State of Ohio has worked for decades to reduce and
elimnate well-docunented disparities in the marketplace affecting
economi cal |y di sadvant aged groups, including by inplenmenting the
M nority Business Enterprise (MBE) program and the Encouragi ng

Diversity Gowh and Equity (EDGE) program

(2) Nunerous studi es conducted in conjunction with the
State's MBE and EDGE prograns have identified racial disparities
in the adnministration of State prograns and al so barriers to entry
that disproportionately hinder the creation and expansi on of
m nority-owned busi nesses. The 131st CGeneral Assenbly, when
enacting Sub. H B. 523, considered these MBE/ EDGE studi es, as well
as studies fromother states regarding racial disparities in

nmedi cal marijuana facility |icensure.

(3) When enacting Sub. H B. 523, the 131st Ceneral Assenbly
observed that the negative inpacts of crimnal marijuana | ans were
di sproportionately inposed on nminority comunities, while the
positive inpacts of state-sanctioned nedical narijuana prograns

di sproportionately benefitted non-nminorities.

(4) However, in Pharmacann GChio, LLC vs. Chio Departnent of
Commerce, 17-CV-10962 (Novenber 15, 2018), the Franklin County
Court of Common Pleas held that division (C) of section 3796.09 of
t he Revised Code was unconstitutional. The Court found that the
131st General Assenbly failed to conpile and revi ew enough
evidence related to the nedical marijuana industry to support the
finding of a strong basis in evidence for a conpelling governnment

interest to exist. The Court also held that, even if there were a
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finding of a strong basis in evidence for a conpelling governnent

interest to exist, the | anguage of division (C) of section 3796.09

of the Revised Code was not narrowy tailored to nmeet such an

i nt erest.

(5) Additional anmendnments to division (C) of section 3796.09

of the Revised Code shall be considered after each study descri bed

in division (B) of this section is conduct ed.

(B) The General Assenbly shall contract with an entity,
selected jointly by the Speaker of the House of Representatives,
House M nority Leader, Senate President, and Senate Mnority
Leader to conduct a study in cal endar year 2020 and a study in
cal endar year 2021 to deternmine the appropriate nminority
benchmarks for future nmedical marijuana |icensure. |In conducting

each study, the entity shall consider all of the follow ng:
(1) Race-neutral alternative renedies;

(2) Nunerical goals in relationship to the rel evant | abor

mar ket ;
(3) Inmpacts on third-parties;

The entity al so shall propose anmendnents to division (C) of

section 3796.09 of the Revised Code that are narrowWy tailored to
the conpelling governmental interest in ensuring the mninzation

of racial disparity in the issuance of medical marijuana |icenses

and in increasing mnority inclusion.

The CGeneral Assenbly hereby declares that it intends to enter

into contracts for sinilar studies in years subsequent to cal endar

year 2021."

The motion was agreed to.
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SYNOPSIS

Medi cal marijuana licensure — review and ranki ng of

applications
R C. 3796.03 and 3796. 091 (new)

Requires the Departnent of Commerce to adopt rul es
est abl i shing standards and procedures for the review and ranking
of applications for licensure as nedical marijuana cultivators,

processors, and testing |aboratories.

Requi res the Departnent, when revi ewi ng and ranki ng

applications for licensure, to do the follow ng:

(1) Consider licensure eligibility conditions established in

rul e;

(2) Use an inpartial and nunerical scoring process that takes

into account the licensure eligibility conditions;

(3) Establish a mnimum score that an applicant nust attain

to be qualified for licensure;
(4) Assign a score to each applicant.

Aut horizes the Departnent to contract with a separate entity
to review and rank applications for licensure and requires the
contracting entity to review and rank applications as if it were

t he Depart nment.
M nority benchmarks and nedi cal marijuana |icenses
R C. 3796.09; Section 737._

Revi ses current |aw (declared unconstitutional by the
Franklin County Court of Conmmon Pl eas) which requires the
Departnent of Commerce to issue not |ess than 15% of cultivator

processor, and | aboratory licenses to applicants that are nenbers
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of mnority or econom cally disadvantaged groups by al so requiring

that those applicants neet the followi ng conditions:

(1) Have applied for licensure on or before Decenber 31
2017;

(2) Were assigned scores that were equal to or greater than
the m ni mum score that nust be attained to be qualified for

| i censure.

Requires the General Assenbly to contract with an entity to
conduct a study in cal endar years 2020 and 2021 to determ ne
appropriate nminority benchmarks for future nedical marijuana
licensure and to propose future amendnents to the mnority

benchmar k | aw.
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