Reviewed As To Form By
Legislative Service Commission

133rd General Assembly
Regular Session
2019-2020

To amend sections 121.95,

4905.10,

|_133_2873

Sub. H. B. No. 246

A BILL

1509.02, 4901.10,

4905.402, 4905.92, 4905.95, 4906.01,

4906.
4911.
4923.
4933.
4901.
4905.
4933.
4933.
4933.
4963.
4963.
4963.
4963.
4963.
4963.
4963.
4963.
4963.
4963.
5301.

02, 4906.03,
02, 4911.15,
07, 4927.03,

11; to enact sections 164.30,

022,
101,

35, 4933.351,

357,
3515,
604,
608,
6014,
6020,
6026,
6034,
6042,
6048,
6054,
6062,
075,

4903.26,
4905.102,

4933.3510,

4963.
4963.605,

60, 4963.601,

4963.6011,

4963.
4963.
4963.
4963.
4963.
4963.
4963.
4963.
5301.076,

6015,
6023,
6030,
6035,
6043,
6049,
6057,
6063,

4906.20,
4911.17,
4928.06,

4905.061,
4906.15,
4933.354,

4906.
4911.
4928.

4933.3511,

4963.606,

4963.6012,

4963.
4963.
4963.
4963.
4963.
4963.
4963.
4963.
5301.077,

6018,
6024,
6031,
6038,
6044,
6052,
6058,
6065,

cuemhpuhekglzpjcgvudza

201,

4907.44,

18, 4923.01,

08, 4929.20,

4905.062,
4928.1410,
4933.355,

164.31,

4905.063,
4933.30,
4933.356,

4933.3514,

4963.603,
4963.607,

4963.6013,

4963.
4963.
4963.
4963.
4963.
4963.
4963.
4963.

6019,
6025,
6032,
6041,
6045,
6053,
6059,
6067,

5311.195,

and

O J o O b w N

10
11
12
13
14
15
16
17
18
19
20
21
22



Sub. H. B. No. 246
I_133_2873

5311.196, and 5311.197; and to repeal section
4928.71 of the Revised Code to make wvarious
changes to the law governing the Public
Utilities Commission and the Ohio Consumers'
Counsel and various other changes regarding

utilities law.
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BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1.

4905.10, 4905.402, 4905.92, 4905.95, 4906.01, 4906.02, 4906.03,
4906.20, 4906.201, 4907.44, 4911.02, 4911.15, 4911.17, 4911.18,

That sections 121.95, 1509.02, 4901.10,

4923.01, 4923.07, 4927.03, 4928.06, 4928.08, 4929.20, and
4933.11 be amended and sections 164.30, 164.31, 4901.022,

4903.26, 4905.061, 4905.062, 4905.063, 4905.101, 45905.102,

4906.15, 4928.1410, 4933.30, 4933.35, 4933.351, 4933.354,

4933.355, 4933.356, 4933.357, 4933.3510, 4933.3511, 4933.3514,

4933.3515, 4963

.60, 4963.601, 4963.603, 4963.604, 4963.605,

4963.606, 4963.607, 4963.608, 4963.6011, 4963.6012, 4963.6013,

4963.6014, 4963

4963.6023, 4963.
4963.6031, 4963.
4963.6041, 4963.
4963.6048, 4963.
4963.6057, 4963.
4963.6065, 4963.
5311.196, and 5311.197 of the Revised Code be enacted to read as

follows:

.6015, 4963.6018, 4963.6019, 4963.6020,
6024, 4963.6025, 4963.6026, 4963.6030,
6032, 4963.6034, 4963.6035, 4963.6038,
6042, 4963.6043, 4963.6044, 4963.6045,
6049, 4963.6052, 4963.6053, 4963.6054,
6058, 4963.6059, 4963.6062, 4963.6063,
6067, 5301.075, 5301.076, 5301.077, 5311.195,

Sec. 121.95. (A) As used in this section, "state agency"

means an administrative department created under section 121.02
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of the Revised Code, an administrative department head appointed
under section 121.03 of the Revised Code, and a state agency
organized under an administrative department or administrative
department head. "State agency" also includes the department of

education, the state lottery commission, the Ohio casino control

commission, and the state racing commission—ard—the—pubiiec

gEilities—ecemmissieonr—of Ohie. Rules adopted by an otherwise
independent official or entity organized under a state agency
shall be attributed to the agency under which the official or

entity is organized for the purposes of this section.

(B) Not later than December 31, 2019, a state agency shall
review its existing rules to identify rules having one or more
regulatory restrictions that require or prohibit an action and
prepare a base inventory of the regulatory restrictions in its
existing rules. Rules that include the words "shall," "must,"
"require," "shall not," "may not," and "prohibit" shall be

considered to contain regulatory restrictions.

(C) In the base inventory, the state agency shall indicate

all of the following concerning each regulatory restriction:
(1) A description of the regulatory restriction;

(2) The rule number of the rule in which the regulatory

restriction appears;

(3) The statute under which the regulatory restriction was

adopted;

(4) Whether state or federal law expressly and
specifically requires the agency to adopt the regulatory
restriction or the agency adopted the regulatory restriction

under the agency's general authority;

(5) Whether removing the regulatory restriction would
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require a change to state or federal law, provided that removing
a regulatory restriction adopted under a law granting the agency
general authority shall be presumed not to require a change to

state or federal law;

(6) Any other information the joint committee on agency

rule review considers necessary.

(D) The state agency shall compute and state the total
number of regulatory restrictions indicated in the base
inventory, shall post the base inventory on its web site, and
shall electronically transmit a copy of the inventory to the
joint committee. The joint committee shall review the base
inventory, then transmit it electronically to the speaker of the

house of representatives and the president of the senate.

(E) The following types of rules or regulatory
restrictions are not required to be included in a state agency's

inventory of regulatory restrictions:
(1) An internal management rule;
(2) An emergency rule;

(3) A rule that state or federal law requires the state

agency to adopt verbatim;

(4) A regulatory restriction contained in materials or
documents incorporated by reference into a rule pursuant to

sections 121.71 to 121.75 of the Revised Code;

(5) A rule adopted pursuant to section 1347.15 of the

Revised Code;
(6) A rule concerning instant lottery games;

(7) Any other rule that is not subject to review under
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Chapter 106. of the Revised Code.

(F) Beginning on the effective date of this section and
ending on June 30, 2023, a state agency may not adopt a new
regulatory restriction unless it simultaneously removes two or
more other existing regulatory restrictions. The state agency
may not satisfy this section by merging two or more existing
regulatory restrictions into a single surviving regulatory

restriction.

Sec. 164.30. (A) As used in this section, "natural gas

company" has the same meaning as in section 4929.01 of the

Revised Code.

(B) The director of the Ohio public works commission shall

establish a natural gas supply access investment program for the

purpose of facilitating investment in planning, developing,

designing, acgquiring, constructing, operating, and maintaining

physical facilities useful in meeting the natural gas supply

needs, both as of the effective date of this section and

reasonably expected for the future, of areas of this state in

which there is, as of the effective date of this section,

insufficient natural gas supply access to meet those needs.

Under the program, the director may make grants and loans to

businesses, nonprofit organizations, and units of local

government in coordination with the public utilities commission.

(C) The director of the Ohio public works commission shall

adopt rules in accordance with Chapter 119. of the Revised Code

that are necessary for the administration of the natural gas

supply access investment program. In no event shall the director

or the rules authorize any grants or loans in an amount or

amounts that are not fully funded from the natural gas supply

access development fund, created under section 164.31 of the
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Revised Code. The rules shall establish at least all of the

following:

(1) An application form and procedures governing the

application process for receiving grants and loans under the

program;

(2) Criteria for prioritizing the award of grants and

loans under the program. The criteria shall include all of the

following:

(a) The projected number of customers that will be

provided access or increased access to natural gas service by

the proposed project;

(b) The projected natural gas demand or growth in demand

to be generated by the proposed investment;

(c) Any economic impacts of the proposed investment,

including customer fuel cost savings;

(d) Any impacts the proposed investment may have on the

reliability of natural gas service in this state;

(e) Any other issue related to the development of natural

gas infrastructure to enhance economic development and retention

that the director deems relevant.

(D) This section does not do any of the following:

(1) Prohibit a natural gas company from filing an

application to change, modify, or alter rates and charges, or to

enter into a reasonable arrangement or schedule under section

4905.31 of the Revised Code.

(2) Inhibit the authority of the public utilities

commission to approve rate adjustment mechanisms for natural gas
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infrastructure expansion or replacement programs.

(3) Prohibit the public utilities commission from

approving an infrastructure investment plan and an

infrastructure expansion recovery mechanism as part of a general

rate application.

Sec. 164.31. There is hereby created the natural gas

infrastructure supply access development fund. The fund shall be

in the custody of the treasurer of state but shall not be part

of the state treasury. The fund shall consist of money

transferred to the fund under section 1509.02 of the Revised

Code and money that is appropriated to it by the general

assembly. Money in the fund shall be used to make grants and

loans under the natural gas infrastructure development program

and by the director in the administration of that program. The

interest generated by the fund shall be retained by the fund.

Sec. 1509.02. There is hereby created in the department of
natural resources the division of o0il and gas resources
management, which shall be administered by the chief of the
division of o0il and gas resources management. The division has
sole and exclusive authority to regulate the permitting,
location, and spacing of o0il and gas wells and production
operations within the state, excepting only those activities
regulated under federal laws for which oversight has been
delegated to the environmental protection agency and activities
regulated under sections 6111.02 to 6111.028 of the Revised
Code. The regulation of oil and gas activities is a matter of
general statewide interest that requires uniform statewide
regulation, and this chapter and rules adopted under it
constitute a comprehensive plan with respect to all aspects of

the locating, drilling, well stimulation, completing, and
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operating of o0il and gas wells within this state, including site
construction and restoration, permitting related to those
activities, and the disposal of wastes from those wells. In
order to assist the division in the furtherance of its sole and
exclusive authority as established in this section, the chief
may enter into cooperative agreements with other state agencies
for advice and consultation, including visitations at the
surface location of a well on behalf of the division. Such
cooperative agreements do not confer on other state agencies any
authority to administer or enforce this chapter and rules
adopted under it. In addition, such cooperative agreements shall
not be construed to dilute or diminish the division's sole and
exclusive authority as established in this section. Nothing in
this section affects the authority granted to the director of
transportation and local authorities in section 723.01 or
4513.34 of the Revised Code, provided that the authority granted
under those sections shall not be exercised in a manner that
discriminates against, unfairly impedes, or obstructs oil and

gas activities and operations regulated under this chapter.

The chief shall not hold any other public office, nor
shall the chief be engaged in any occupation or business that
might interfere with or be inconsistent with the duties as

chief.

Money collected by the chief pursuant to sections 1509.06¢,
1509.061, 1509.062, 1509.071, 1509.13, 1509.22, 1509.222,
1509.28, 1509.34, 1509.50, and 5749.02 of the Revised Code, all
civil penalties paid under section 1509.33 of the Revised Code,
and, notwithstanding any section of the Revised Code relating to
the distribution or crediting of fines for violations of the
Revised Code, all fines imposed under divisions (A) and (B) of

section 1509.99 of the Revised Code and fines imposed under
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divisions (C) and (D) of section 1509.99 of the Revised Code for
all violations prosecuted by the attorney general and for
violations prosecuted by prosecuting attorneys that do not
involve the transportation of brine by vehicle shall be
deposited into the state treasury to the credit of the oil and
gas well fund, which is hereby created. Fines imposed under
divisions (C) and (D) of section 1509.99 of the Revised Code for
violations prosecuted by prosecuting attorneys that involve the
transportation of brine by vehicle and penalties associated with
a compliance agreement entered into pursuant to this chapter
shall be paid to the county treasury of the county where the

violation occurred.

The fund shall be used solely and exclusively for the
purposes enumerated in division (B) of section 1509.071 of the
Revised Code, for the expenses of the division associated with
the administration of this chapter and Chapter 1571. of the
Revised Code and rules adopted under them, and for expenses that
are critical and necessary for the protection of human health
and safety and the environment related to oil and gas production

in this state. Fhe—Any excess money remaining in the fund at the

end of a fiscal year that was not used for the foregoing

purposes shall be transferred to the credit of the natural gas

infrastructure supply access development fund, created under

section 164.31 of the Revised Code. Any expenses of the division

in excess of the moneys available in the o0il and gas well fund

shall be paid from general revenue fund appropriations to the

department.

Sec. 4901.022. The public utilities commission shall make

available to the public on the commission's web site information

about the operations of the public utilities commission

nominating council, including the following:
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(A) Meeting notices;

(B) Meeting minutes;

(C) Biographical information for each member of the

council, which shall be provided by the appointing authority or

the member if there is no appointing authority;

(D) Biographical information and submitted applications

for each commissioner applicant, with the commissioner

applicants' personal telephone numbers, email addresses, and

residential addresses redacted.

Sec. 4901.10. The office of the public utilities

commission shall be at the seat of government in Columbus, in

suitable quarters provided by the state;——and—shallPbe—open
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grdays,—Sundays—and
commission shall hold its sessions at least once in each
calendar month in Columbus, but also may meet at such other
times and places as are necessary for the proper performance of
its duties. For the purpose of holding sessions in places other
than the seat of government, the commission may rent quarters or
offices, the expense of which, in connection therewith, shall be

paid in the same manner as other authorized expenses.

Sec. 4903.26. The public utilities commission may require

all parties and intervenors to a proceeding to be consolidated

when the parties and intervenors have sufficiently common

interests and it will expedite the proceeding.

Sec. 4905.061. (A) (1) Beginning on the effective date of

this section, no public utility shall provide service to a

consumer in this state without first being authorized by the

public utilities commission to provide public utility service.
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In granting that authorization, the commission shall determine

that the public utility has the managerial, technical, and

financial capability to provide that service. Authorization

shall be granted pursuant to procedures and standards the

commission shall prescribe in rule.

(2) Following the effective date of this section, any

public utility that violates division (A) (1) of this section

shall be subject to the supervision, powers, remedies,

forfeitures, and penalties provided by law, including those

provided by section 4905.99 of the Revised Code.

(B) Division (A) of this section does not apply to a

public utility that filed an annual report for calendar vyear

2018.

Sec. 4905.062. No public utility shall transfer its

authority to provide public utility service to any person

without prior approval of the public utilities commission. The

commission shall review applications to transfer that authority,

to the extent the commission may approve the transfer without

holding a hearing, to ensure the transaction is consistent with

the public interest, convenience, and necessity and sections

4905.05 and 4905.061 of the Revised Code.

Sec. 4905.063. The enactment of sections 4905.061 and

4905.062 of the Revised Code by H.B. 246 of the 133rd general

assembly is not intended to supersede the certification and

renewal regquirements in sections 4928.08 and 4929.20 of the

Revised Code.

Sec. 4905.10. (A) For every calendar vear beginning in

calendar year 2021 and for the sole purpose of maintaining and

administering the public utilities commission and exercising its
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supervision and jurisdiction over the railroads—asad, public

utilities, and competitive retail suppliers of this state, in

each calendar year an amount equivalent to the appropriation

from the public utilities fund created under division +4B3+—(D) of
this section to the public utilities commission for railroad

ard, public utilities, and competitive retail suppliers

regulation +m—eaeh—for the fiscal year_ending in the current

calendar year shall be apportioned among and assessed against

each railroad—ard, public utility, and competitive retail

supplier within this state—by—.

(B) Determining the individual assessment for each

railroad, public utility, and competitive retail supplier shall

be a four-part computation, in accordance with the following:

(1) First, the commission by—first—eemputing—an——shall

compute the assessment of each railroad, public utility, and

competitive retail supplier as though it were to be made in

proportion to the intrastate gross earnings or receipts,
excluding earnings or receipts from sales to other public
utilities for resale, of the railroad—e®, public utility, or

competitive retail supplier for the calendar year aext—

immediately preceding that in which the assessment is made. The

commission may include in £kat—this first computation any amount

of a railroad's—er, public utility's, or competitive retail

supplier's intrastate gross earnings or receipts that were
underreported in a prior year. In addition to whatever penalties
apply under the Revised Code to such underreporting, the
commission shall assess the railroad—e®, public utility, or

competitive retail supplier interest at the rate stated in

division (A) of section 1343.01 of the Revised Code. The
commission shall deposit any interest so collected into the

public utilities fund. The commission may exclude from £hat—this
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first computation any such amounts that were overreported in a
prior year.

The—finrat—computation—of—the—assessment—(2) Second, the

computation shall eensist—efimpesing—assess upon each railroad—

ard, public utility, and competitive retail supplier whose

of this

assessment under £he—first—eomputation—division (B) (1)

section would have been one hundred dollars or less—ar—
assessmernt, a minimum assessment in the amount of one hundred
dollars—and—recomputing—+the assessments—of +theremainineg—

raitroads—antd—publtie—wtilities—byapportioning—an—. For a

competitive retail supplier subject to this minimum assessment,

the minimum assessment shall be paid through compliance with

section 4905.101 of the Revised Code, in accordance with rules

adopted under section 4905.102 of the Revised Code.

(3) Third, the commission shall reduce the amount equal to

for

the appropriation to the pubtie—wtitities—commission

administration of the utilities division in eaeh—the current

fiscal year +ess—by the total amount +fe—be—recovered—from—those

payinrg—the—0f minimum assessments assessments under division (B)

(2) of this section, in accordance with rules adopted under

section 4905.102 of the Revised Code.

(4) Fourth,

the commission shall apportion the remaining

amount of the appropriation,

after the reduction is made under

division

(B) (3)

of this section, among the railroads, public

utilities,

and competitive retail suppliers who were not

assessed a minimum assessment under division

(B) (2) of this

section, in
receipts of

competitive

proportion to the intrastate gross earnings or
the remaining railroads—and, public utilities, and

retail suppliers for the calendar year aext—

immediately

preceding that in which the assessmemts—computations
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are made.

(5) The individual assessment of a railroad, public

utility, or competitive retail supplier shall be either the one-

hundred-dollar minimum assessment determined under division (B)

(2) of this section or the amount determined under division (B)

(4) of this section, as applicable.

(C) (1) In the case of an assessment based on intrastate
gross receipts under this section against a public utility that
is an electric utility as defined in section 4928.01 of the
Revised Code, or ap—etectrie—services—compapyr—etectric—

cooperative—or—governmental aggregater—a competitive retail
supplier subject to certification under section 4928.08 of the

Revised Code, such receipts shall be those specified in the

utility's—eempanyls—eceooperativels—eor—aggregatertis— or

competitive retail supplier's most recent report of intrastate

gross receipts and sales of kilowatt hours of electricity, filed
with the commission pursuant to division (F) of section 4928.06

of the Revised Code, and verified by the commission.

(2) In the case of an assessment based on intrastate gross
receipts under this section against a retailrmatural—egas—
competitive supplier er—geveramental—aggregater—subject to

certification under section 4929.20 of the Revised Code, such

receipts shall be those specified in the supplier's ex—
aggregaterls—most recent report of intrastate gross receipts and
sales of hundred cubic feet of natural gas, filed with the
commission pursuant to division (B) of section 4929.23 of the

Revised Code, and verified by the commission. However, no such

J_CtGLJ._l uatuJ_Gll S ComDetitive Supplier oF ouuh T CJ_J.JLLI.CJ.JtGLl

aggregater—serving or proposing to serve customers of a

particular natural gas company, as defined in section 4929.01 of
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the Revised Code, shall be assessed under this section until
after the commission, pursuant to section 4905.26 or 4909.18 of
the Revised Code, has removed from the base rates of the aasturat

gas—eoempany—competitive retail supplier the amount of assessment

under this section that is attributable to the value of
commodity sales service, as defined in section 4929.01 of the
Revised Code, in the base rates paid by those customers of the

eempany—supplier that do not purchase that service from the
Aatural—gas—eempanysupplier.

Br—Fhreugh—eatendar—year—26085—(D) In accordance with

rules adopted under section 4905.102 of the Revised Code, on or

before the £irst—fifteenth day of &eteber—June in each year, the
commission shall notify each sweh—railroad—and, public utility,

and competitive retail supplier that is subject to an assessment

determined under division (B) (4) of this section of whether an

initial payment of £he——sumassessedagainst—iE—whereupon

payment—fifty per cent of its individual assessment shall be

made to the commission—whiekh—and the date by which that initial

payment is due. The payment shall be made to the commission by

that date. The commission shall deposit it into the state

treasury to the credit of the public utilities fund, which is

oo o 2 an sz +1 + PENE = A 7 £ Too £ -+ z = 0
oM S oS ToIT Oy CIT cwIrcro o ooy T o oirc T Ccrraoc yoolr oo oflt
EEECNE I 1 EN o £ 1 e PN IR = + 1 PPV NN N T S ~-NE S 0
TITrc oL pPpayltcIirc T oot oomcIiTtc agaoritotTc Cit COmMoatty T OLT Cit

rext—fisecat—vyear—oOn—1f a competitive retail supplier that is

required to make this initial payment paid, during the

immediately preceding calendar vear, an assessment prepayment
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under section 4905.101 of the Revised Code, that assessment

prepayment shall be credited toward the initial payment due

under this division.

(E) In accordance with rules adopted under section

4905.102 of the Revised Code, on or before the f£i¥s+—fifteenth

day of October in each year, the commission shall do both of the

following:

(1) For each railroad, public utility, and competitive

retail supplier that is subiject to an assessment determined

under division (B) (4) of this section, make a final

determination of the swm—remaining amount of the individual

edget—due by deducting from

the assessment fer—eaeh—railread—eoerpubliewtility—amount

determined under division (B) (4) of this section any initial

payment received_under division (D) of this section and, for a

competitive retail supplier, applying any credit in accordance

with rules adopted under section 4905.102 of the Revised Code.

The commission shall notify the railroad, public utility, or

competitive retail supplier of the remaining amount due and the

date by which the payment is due. Payment of the assessment—

remaining amount due shall be made to the commission by £he—

E SN NS £ Neszoarl o o £
T Uay oL INO o OT T c

vearthat date.

T o

(2) For each railroad and public utility that is subject

to a one-hundred-dollar minimum assessment determined under

division (B) (2) of this section, notify each such railroad and

public utility that the one-hundred-dollar minimum assessment

shall be paid to the commission and the date by which that

payment is due. The payment shall be made to the commission by
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that date.

(F) Assessment prepayments made by a competitive retail

supplier under section 4905.101 of the Revised Code shall be

fully credited toward the supplier's other obligations under

this section in accordance with rules adopted under section

4905.102 of the Revised Code.

(G) The commission shall deposit the payments received_

under this section and section 4905.101 of the Revised Code into

the state treasury to the credit of the public utilities fund.
Any such amounts paid into the fund but not expended by the
commission shall be credited ratably, after first deducting any

deficits accumulated from prior years, by the commission to

railroads—anrd, public utilities, and competitive retail

suppliers that pay more than the one-hundred-dollar minimum

assessment, according to the respective portions of such sum

assessable against them for the emsuing—fiseal—next assessment

computation in the following calendar year. The assessments for

such £+seat—calendar year shall be reduced correspondingly.

(H) Within fiswe—thirty days after—+thebeginningof—

200 &
\Avav)

Hh

1o 1 x =
o CT L yool

r
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| £ £
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railroad, public utility, or competitive retail supplier ceasing

operations, the railroad, public utility, or competitive retail

supplier shall file its annual report for the vear in which it

ceased operations with the commission and the office of the Ohio

consumers' counsel. The contents of the report shall be governed

by the provisions of section 4905.14 of the Revised Code that

are not inconsistent with this division. Thereafter, the

commission shall issue a final assessment within thirty days of

receiving the annual report. The amount of the final assessment

shall be based upon the intrastate gross earnings or receipts

reported for the vear in which the railroad, public utility, or

competitive retail supplier ceased operations, consistent with

the provisions of this section and any applicable rules adopted

under section 4905.102 of the Revised Code.

+5—(I) For the purpose of £his—seetieon—eonty— publtie

gEiieyt—inetudes sections 4905.10 to 4905.102 of the Revised

Code, "competitive retail supplier" means both of the following:

PR IPENE SN B
T CC—TT

1 T A et o 4 . IS SR B I AR o
L IT T T T I OUTT \eawy LIT - 1= LAl_J_J_Ll__Y OO

f—+the RevisedLCeode;—an—An electric services
company, an electric cooperative, or a governmental aggregator
subject to certification under section 4928.08 of the Revised
Code, to the extent of the company's, cooperative's, or
aggregator's engagement in the business of supplying or
arranging for the supply in this state of any retail electric

service for which it must be so certified;
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(2) Ir—eddition—to o notural gos company as defined 3

+or—4920-01 eof +the RevisedCede;—a—A retail natural gas

+
T

supplier or governmental aggregator subject to certification
under section 4929.20 of the Revised Code, to the extent of the
supplier's or aggregator's engagement in the business of
supplying or arranging for the supply in this state of any
competitive retail natural gas service for which it must be

certified.

+E3—(J) FEach public utilities commissioner shall receive a
salary fixed at the level set by pay range 49 under schedule E-2
of section 124.152 of the Revised Code.

Sec. 4905.101. Beginning in calendar vyear 2021, all

competitive retail suppliers shall make an assessment prepayment

of two hundred dollars to the public utilities commission at the

time that the competitive retail supplier files its application

for certification or biennial certification renewal under

section 4928.08 or 4929.20 of the Revised Code, as applicable.

Sec. 4905.102. (A) The public utilities commission shall

adopt rules governing the administration of sections 4905.10 and

4905.101 of the Revised Code. Those rules may include provisions

establishing a threshold for payvment of initial fifty per cent

payments under division (D) of section 4905.10 of the Revised

Code, transitional provisions related to the implementation of

the amendments and enactments of H.B. 246 of the 133rd general

assembly, and any other provisions for the administration of

sections 4905.10 and 4905.101 of the Revised Code. The rules

shall include provisions governing the crediting of assessment

prepavments made under section 4905.101 of the Revised Code.

(B) Rules adopted under this section are internal

management rules for purposes of division (D) (4) of section
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111.15 of the Revised Code.

Sec. 4905.402. (A) As used in this section:

(1) "Control" means the possession of the power to direct
the management and policies of a domestic telephone company or a
holding company of a domestic telephone company, or the
management and policies of a domestic electric utility or a
holding company of a domestic electric utility through the
ownership of voting securities, by contract, or otherwise, but
does not include the power that results from holding an official
position or the possession of corporate office with the domestic
company or utility or the holding company. Control is presumed
to exist if any person, directly or indirectly, owns, controls,
holds the power to vote, or holds with the power to vote proxies
that constitute, twenty per cent or more of the total voting

power of the domestic company or utility or the holding company.

(2) "Electric utility" has the same meaning as in section

4928.07 of the Revised Code.

(3) "Holding company" excludes any securities broker

performing the usual and customary broker's function.

(4) "Telephone company" means any company described in
division (A) of section 4905.03 of the Revised Code that is a
public utility under section 4905.02 of the Revised Code and
provides basic local exchange service, as defined in section

4927.01 of the Revised Code.
(B) Except as provided in division (H) (1) of this section:

(1) No person shall acquire control, directly or

indirectly, of &—any of the following unless that person obtains

the prior approval of the public utilities commission under this

section:
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(a) Any public utility or railroad, even if the property

of the public utility or railroad lies partly within and partly

without this state;

(b) A domestic telephone company or a holding company
controlling a domestic telephone company—er—ef—a;

(c) A domestic electric utility or a holding company
controlling a domestic electric utility—untess—+thatperson—

(2) To obtain approval required under division (B) (1) of
this section, the person seeking the approval shall file an
application with the public utilities commission demonstrating
that the acquisition will promote public convenience and result
in the provision of adequate service for a reasonable rate,
rental, toll, or charge. The application shall contain such
information as the public utilities commission may require. If
the public utilities commission considers a hearing necessary,
it may fix a time and place for hearing. If, after review of the
application and after any necessary hearing, the public
utilities commission is satisfied that approval of the
application will promote public convenience and result in the
provision of adequate service for a reasonable rate, rental,
toll, or charge, the public utilities commission shall approve
the application and make such order as it considers proper. If
the public utilities commission fails to issue an order within
thirty days of the filing of the application under this
division, or within twenty days of the conclusion of a hearing,
if one is held, the application shall be deemed approved by

operation of law.

(C) Except as provided in division (H) (2) of this section:
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(1) No domestic telephone company shall merge with another
domestic telephone company unless the merging companies obtain

the prior approval of the public utilities commission.

(2) An application seeking approval required under
division (C) (1) of this section shall be filed, processed, and
decided in the manner provided for an application under division

(B) (2) of this section.

(D) The public utilities commission shall adopt such rules
as it finds necessary to carry out the provisions of this
section. The rules shall specify the time and manner in which a
company must file the notice required under division (G) of this

section.

(E) If it appears to the public utilities commission or to
any person that may be adversely affected that any person is
engaged in or about to engage in any acts or practices that
would violate division (B) or (C) of this section or any
provision of a rule adopted under this section, the attorney
general, when directed to do so by the public utilities
commission, or the person claiming to be adversely affected may
bring an action in any court of common pleas that has
jurisdiction and venue to enjoin such acts or practices and
enforce compliance. Upon a proper showing, the court shall
grant, without bond, a restraining order or temporary or

permanent injunction.

(F) The courts of this state have jurisdiction over every
person not a resident of or domiciled or authorized to do
business in this state that files, or is prohibited from acting
without first filing, an application under division (B) or (C)
of this section, and over all actions involving such person

arising out of violations of any provision of this section or of
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a rule adopted under this section. The secretary of state shall
be the agent for service of process for any such person in any
action, suit, or proceeding arising out of such violations.
Copies of all such lawful process shall be served upon the
secretary of state and transmitted by certified mail, with
return receipt requested, by the secretary of state to such

person at the person's last known address.

(G) A domestic telephone company or a holding company
controlling a domestic telephone company that files an
application with the federal communications commission seeking
authority for a merger or transfer of control shall file notice
of the application with the public utilities commission. The

notice shall include an internet link to the application.

(H) (1) Divisions (B) (1) and (2) of this section do not
apply to the acquisition of control of a domestic telephone
company or a holding company controlling a domestic telephone
company i1f there is a pending application with the federal
communications commission regarding the acquisition. If the
federal communications commission waives the exercise of its
authority regarding the acquisition or otherwise chooses not to
exercise its authority regarding the acquisition, then divisions

(B) (1) and (2) of this section apply.

(2) Divisions (C) (1) and (2) of this section do not apply
if there is a pending application with the federal
communications commission regarding a merger of domestic
telephone companies. If the federal communications commission
waives the exercise of its authority regarding the merger or
otherwise chooses not to exercise its authority regarding the

merger, then divisions (C) (1) and (2) of this section apply.

(I) Nothing in division (G) or (H) of this section shall
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affect the obligations and rights described in division (A) of

section 4927.101 of the Revised Code.

(J) The amendment to this section by H.B. 246 of the 133rd

general assembly is not intended to supersede the certification

and renewal requirements in sections 4928.08 and 4929.20 of the

Revised Code.

Sec. 4905.92. (A) In addition to the assessment required
by section 4905.10 of the Revised Code, the public utilities
commission shall assess against all operators an amount equal to
the appropriation in each fiscal year from the pipe-line safety
fund. The assessment against each operator shall be based on the
total Mcfs of gas it supplied or delivered in this state during

the calendar year mesxt—immediately preceding the assessment. The

commission shall not assess against any operator an amount
exceeding five one-hundredths of one cent multiplied by such
total Mcfs of gas it supplied or delivered, except that, if the
commission determines that an assessment so computed will amount
to seventy-five dollars or less, the commission shall assess the

operator seventy-five dollars.

(B) For the purpose of computing the assessment under
division (A) of this section, each operator designated by the

commission shall metify—file a report with the commission, ae—

qr

| £ 1 ol £ 1 ol PN NN EVSENE +
Tt T CCT TIT IO CIrc Ccaorcocrraoat  yoaor I T

preeceding—+the—assessmentin a form and by a date designated by

the commission, including, ef—at a minimum, the total Mcfs of

gas 1t supplied or delivered in this state during £hkat—the

calendar year_that immediately preceded the assessment.

(C) On or before the £ixst—fifteenth day of October in
each year, the commission shall notify each operator of the

amount assessed against it under this section. No later than
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£+
=

S —& r—the—date—+the notice—ds—giventhe fifteenth day

of November, the operator shall pay the assessment to the

commission.

(D) There is hereby created in the state treasury the
pipe-line safety fund into which shall be deposited all
assessments paid under this section. Money in the fund shall be
for the exclusive use of the commission for the administration
and enforcement of sections 4905.90 to 4905.96 of the Revised
Code and the pipe-line safety code. Any such assessments paid
into the pipe-line safety fund, but not expended by the
commission, shall be credited ratably, after first deducting any
deficits accumulated from prior years, by the commission to
operators that pay more than the minimum assessment, according
to the respective portions of the sums assessable against them
for the ensuing calendar year. The assessments for that calendar

year shall be reduced correspondingly.

Sec. 4905.95. (A) Except as otherwise provided in division

(C) of this section:

(1) The public utilities commission, regarding any
proceeding under this section, shall provide reasonable notice
and the opportunity for a hearing in accordance with rules

adopted under section 4901.13 of the Revised Code.

(2) Sections 4903.02 to 4903.082, 4903.09 to 4903.16, and
4903.20 to 4903.23 of the Revised Code apply to all proceedings
and orders of the commission under this section and to all

operators subject to those proceedings and orders.

(B) If, pursuant to a proceeding it specially initiates or
to any other proceeding and after the hearing provided for under

division (A) of this section, the commission finds that:
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(1) An operator has violated or failed to comply with, or
is violating or failing to comply with, sections 4905.90 to
4905.96 of the Revised Code or the pipe-line safety code, the

commission by order:

(a) Shall require the operator to comply and to undertake

corrective action necessary to protect the public safety;

(b) May assess upon the operator forfeitures of not more
than eme—two hundred thousand dollars for each day of each
violation or noncompliance, except that the aggregate of such
forfeitures shall not exceed eme—two million dollars for any
related series of violations or noncompliances. In determining
the amount of any such forfeiture, the commission shall consider

all of the following:
(1) The gravity of the violation or noncompliance;

(ii) The operator's history of prior violations or

noncompliances;

(iii) The operator's good faith efforts to comply and

undertake corrective action;
(iv) The operator's ability to pay the forfeiture;

(v) The effect of the forfeiture on the operator's ability

to continue as an operator;
(vi) Such other matters as justice may require.

All forfeitures collected under this division or section 4905.96
of the Revised Code shall be deposited in the state treasury to

the credit of the general revenue fund.

(c) May direct the attorney general to seek the remedies

provided in section 4905.96 of the Revised Code.
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(2) An intrastate pipe-line transportation facility is

hazardous to life or property, the commission by order:

(a) Shall require the operator of the facility to take
corrective action to remove the hazard. Such corrective action
may include suspended or restricted use of the facility,
physical inspection, testing, repair, replacement, or other

action.

(b) May direct the attorney general to seek the remedies

provided in section 4905.96 of the Revised Code.

(C) If, pursuant to a proceeding it specially initiates or
to any other proceeding, the commission finds that an emergency
exists due to a condition on an intrastate pipe-line
transportation facility posing a clear and immediate danger to
life or health or threatening a significant loss of property and
requiring immediate corrective action to protect the public
safety, the commission may issue, without notice or prior
hearing, an order reciting its finding and may direct the
attorney general to seek the remedies provided in section
4905.96 of the Revised Code. The order shall remain in effect
for not more than forty days after the date of its issuance. The
order shall provide for a hearing as soon as possible, but not
later than thirty days after the date of its issuance. After the
hearing the commission shall continue, revoke, or modify the
order and may make findings under and seek appropriate remedies

as provided in division (B) of this section.

Sec. 4906.01. As used in Chapter 4906. of the Revised

Code:

(A) "Person" means an individual, corporation, business

trust, association, estate, trust, or partnership or any

Page 27

761
762

763
764
765
766
767

768
769

770
771
772
773
774
775
776
777
778
779
780
781
782
783
784
785

786
787

788
789



Sub. H. B. No. 246
I_133_2873

officer, board, commission, department, division, or bureau of
the state or a political subdivision of the state, or any other

entity.
(B) (1) "Major utility facility" means:
(a) Electric generating plant and associated facilities

designed for, or capable of, operation at a capacity of fifty

megawatts or more;

(b) An electric transmission line and associated

facilities ef—a—+design—eapacity—designed for or capable of eme—
hundred—operating at sixty-nine kilovolts or more;

(c) A gas pipeline that is greater than five hundred feet
in length, and its associated facilities, 1is more than nine
inches in outside diameter and is designed for transporting gas
at a maximum allowable operating pressure in excess of one

hundred twenty-five pounds per square inch.

(2) "Major utility facility" does not include any of the

following:

(a) Gas transmission lines over which an agency of the

United States has exclusive jurisdiction;

(b) Any solid waste facilities as defined in section

6123.01 of the Revised Code;

(c) Electric distributing lines and associated facilities

as defined by the power siting board;

(d) Any manufacturing facility that creates byproducts
that may be used in the generation of electricity as defined by

the power siting board;

(e) Gathering lines, gas gathering pipelines, and
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processing plant gas stub pipelines as those terms are defined
in section 4905.90 of the Revised Code and associated

facilities;

(f) Any gas processing plant as defined in section 4905.90

of the Revised Code;
(g) Natural gas liquids finished product pipelines;

(h) Pipelines from a gas processing plant as defined in
section 4905.90 of the Revised Code to a natural gas liquids
fractionation plant, including a raw natural gas liquids

pipeline, or to an interstate or intrastate gas pipeline;
(1) Any natural gas liquids fractionation plant;

(37) A production operation as defined in section 1509.01
of the Revised Code, including all pipelines upstream of any

gathering lines;
(k) Any compressor stations used by the following:

(1) A gathering line, a gas gathering pipeline, a
processing plant gas stub pipeline, or a gas processing plant as

those terms are defined in section 4905.90 of the Revised Code;

(ii) A natural gas liquids finished product pipeline, a
natural gas ligquids fractionation plant, or any pipeline

upstream of a natural gas liquids fractionation plant; or

(iii) A production operation as defined in section 1509.01

of the Revised Code.

(C) "Commence to construct" means any clearing of land,
excavation, or other action that would adversely affect the
natural environment of the site or route of a major utility

facility, but does not include surveying changes needed for
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temporary use of sites or routes for nonutility purposes, or
uses 1in securing geological data, including necessary borings to

ascertain foundation conditions.

(D) "Certificate" means a certificate of environmental
compatibility and public need issued by the power siting board
under section 4906.10 of the Revised Code or a construction
certificate issued by the board under rules adopted under

division (E) or (F) of section 4906.03 of the Revised Code.

(E) "Gas" means natural gas, flammable gas, or gas that is

toxic or corrosive.

(F) "Natural gas liquids finished product pipeline" means
a pipeline that carries finished product natural gas liquids to
the inlet of an interstate or intrastate finished product
natural gas liquid transmission pipeline, rail loading facility,

or other petrochemical or refinery facility.

(G) "Natural gas liquids fractionation plant" means a
facility that takes a feed of raw natural gas liquids and

produces finished product natural gas liquids.

(H) "Raw natural gas" means hydrocarbons that are produced
in a gaseous state from gas wells and that generally include
methane, ethane, propane, butanes, pentanes, hexanes, heptanes,
octanes, nonanes, and decanes, plus other naturally occurring
impurities like water, carbon dioxide, hydrogen sulfide,

nitrogen, oxygen, and helium.

(I) "Raw natural gas liquids" means naturally occurring
hydrocarbons contained in raw natural gas that are extracted in
a gas processing plant and liquefied and generally include

mixtures of ethane, propane, butanes, and natural gasoline.

(J) "Finished product natural gas liquids" means an
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individual finished product produced by a natural gas liquids
fractionation plant as a liquid that meets the specifications
for commercial products as defined by the gas processors
association. Those products include ethane, propane, iso-butane,

normal butane, and natural gasoline.

(K) "Major solar project" means a solar electric

generating plant that is a major utility facility.

Sec. 4906.02. (A) There is hereby created within the
public utilities commission the power siting board, composed of
the ekhairman—chairperson of the public utilities commission, the
director of environmental protection, the director of health,
the director of development, the director of natural resources,
the director of agriculture, and a representative of the public
who shall be an engineer and shall be appointed by the governor,
from a list of three nominees submitted to the governor by the
office of the consumers' counsel, with the advice and consent of
the senate and shall serve for a term of four years. The
ehatrman—chairperson of the public utilities commission shall be
ehadrman—chairperson of the board and its chief executive
officer. The ehairmanm—chairperson shall designate one of the
voting members of the board to act as wiee—ehairman—vice-—
chairperson who shall possess during the absence or disability
of the ebkatrman—chairperson all of the powers of the ebhairman—
chairperson. All hearings, studies, and consideration of
applications for certificates shall be conducted by the board or

representatives of its members.

In addition, the board shall include four legislative
members who may participate fully in all the board's
deliberations and activities except that they shall serve as

nonvoting members. The speaker of the house of representatives
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shall appoint one legislative member, and the president of the
senate and minority leader of each house shall each appoint one
legislative member. Each such legislative leader shall designate
an alternate to attend meetings of the board when the regular

legislative member ke—appointed by the legislative leader is

unable to attend. Each legislative member and alternate shall
serve for the duration of the elected term that #e—the

legislative member is serving at the time of kBis—appointment. A

quorum of the board is a majority of its voting members.

The representative of the public and, notwithstanding
section 101.26 of the Revised Code, legislative members of the
board or their designated alternates, when engaged in their
duties as members of the board, shall be paid at the per diem
rate of step 1, pay range 32, under schedule B of section 124.15
of the Revised Code and shall be reimbursed for the actual and
necessary expenses they incur in the discharge of their official

duties.

(B) The ekhedrmarm—chairperson shall keep a complete record
of all proceedings of the board, issue all necessary process,
writs, warrants, and notices, keep all books, maps, documents,
and papers ordered filed by the board, conduct investigations
pursuant to section 4906.07 of the Revised Code, and perform

such other duties as the board may prescribe.

(C) The ekheirmarm—chairperson of the public utilities
commission may assign or transfer duties among the commission's
staff. However, the board's authority to grant certificates
under section 4906.10 of the Revised Code shall not be exercised

by any officer, employee, or body other than the board itself.

(D) (1) The ebkatrmam—chairperson may call to Bis—the

chairperson's assistance, temporarily, any employee of the
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environmental protection agency, the department of natural
resources, the department of agriculture, the department of
health, or the department of development, for the purpose of
making studies, conducting hearings, investigating applications,
or preparing any report required or authorized under this
chapter. Such employees shall not receive any additional
compensation over that which they receive from the agency by
which they are employed, but they shall be reimbursed for their
actual and necessary expenses incurred while working under the
direction of the ekheirmam—chairperson. All contracts for special
services are subject to the approval of the ehairman—

chairperson.

(2) The chairperson may hire, temporarily, any other

expert or analyst for the purposes described in division (D) (1)

of this section. Any such expert or analyst shall be compensated

at the direction of the chairperson from a supplemental

application fee assessed in accordance with division (F) of

section 4906.06 of the Revised Code. All contracts for services

under division (D) (2) of this section are subject to the

approval of the chairperson.

(E) The board's offices shall be located in those of the

public utilities commission.
Sec. 4906.03. The power siting board shall:

(A) Require such information from persons subject to its
jurisdiction as it considers necessary to assist in the conduct

of hearings and any investigations or studies it may undertake;

(B) Conduct any studies or investigations that it
considers necessary or appropriate to carry out its

responsibilities under this chapter;
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(C) Adopt rules establishing criteria for evaluating the
effects on environmental values of proposed and alternative
sites, and projected needs for electric power, and such other
rules as are necessary and convenient to implement this chapter,
including rules governing application fees, supplemental
application fees, and other reasonable fees to be paid by

persons subject to the board's jurisdiction. Fkre—At the end of

the fiscal year, the board shall make an annual accounting of

its collection and use of these fees and shall issue an annual
report of its accounting, in the form and manner prescribed by

its rules, and shall be filed in a manner consistent with

section 149.01 of the Revised Code, not later than the Jtast—

first day of Jupe—eof—the—rear—folltowing—the—caltendar—Fear—to
_——0 = P =) Y
whieh—+the—repeort—appliesAuqust.

(D) Approve, disapprove, or modify and approve

applications for certificates;

(E) Notwithstanding sections 4906.06 to 4906.14 of the
Revised Code, the board may adopt rules to provide for an
accelerated review of an application for a construction
certificate for construction of a major utility facility related
to a coal research and development project as defined in section
1555.01 of the Revised Code, or to a coal development project as
defined in section 1551.30 of the Revised Code, submitted to the
Ohio coal development office for review under division (B) (7) of
section 1551.33 of the Revised Code. Applications for
construction certificates for construction of major utility
facilities for Ohio coal research and development shall be filed
with the board on the same day as the proposed facility or
project is submitted to the Ohio coal development office for

review.

Page 34

962
963
964
965
966
967
968
969
970
971
972
973
974
975

976
977

978
979
980
981
982
983
984
985
986
987
988
989
990
991



Sub. H. B. No. 246
I_133_2873

The board shall render a decision on an application for a
construction certificate within ninety days after receipt of the
application and all of the data and information it may require
from the applicant. In rendering a decision on an application
for a construction certificate, the board shall only consider
the criteria and make the findings and determinations set forth
in divisions (&) (2), (3), (5), and (7) and division (B) of

section 4906.10 of the Revised Code.

(F) Notwithstanding sections 4906.06 to 4906.14 of the
Revised Code, the board shall adopt rules to provide for an
accelerated review of an application for a construction

certificate for any of the following:
(1) An electric transmission line that is:
(a) Not more than two miles in length;

(b) Primarily needed to attract or meet the requirements

of a specific customer or specific customers;

(c) Necessary to maintain reliable electric service as a
result of the retirement or shutdown of an electric generating

facility located within the state; or
(d) A rebuilding of an existing transmission line.

(2) An electric generating facility that uses waste heat
or natural gas and is primarily within the current boundary of

an existing industrial or electric generating facility;

(3) A gas pipeline that is not more than five miles in
length or is primarily needed to meet the requirements of a

specific customer or specific customers.

The board shall adopt rules that provide for the automatic

certification to any entity described in this division when an
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application by any such entity is not suspended by the board, an
administrative law judge, or the chairperson or executive
director of the board for good cause shown, within ninety days
of submission of the application. If an application is
suspended, the board shall approve, disapprove, or modify and
approve the application not later than ninety days after the

date of the suspension.

Sec. 4906.15. (A) Not later than December 1, 2020, the

power siting board shall adopt rules for notifving neighboring

landowners of a major solar project site and prescribing a

minimum setback for major solar projects.

(B) A major solar project that has submitted an

application for a certificate for construction of a major

utility facility or a change or amendment of a certificate for

an existing certificate from the board prior to December 1,

2020, is exempt from rules adopted under division (A) of this

section.

Sec. 4906.20. (A) No person shall commence to construct an
economically significant wind farm in this state without first
having obtained a certificate from the power siting board. An
economically significant wind farm with respect to which such a
certificate is required shall be constructed, operated, and
maintained in conformity with that certificate and any terms,
conditions, and modifications it contains. A certificate shall
be issued only pursuant to this section. The certificate may be
transferred, subject to the approval of the board, to a person
that agrees to comply with those terms, conditions, and

modifications.

(B) The board shall adopt rules governing the

certificating of economically significant wind farms under this
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section. Initial rules shall be adopted within one hundred

twenty days after June 24, 2008.

(1) The rules shall provide for an application process for
certificating economically significant wind farms that is
identical to the extent practicable to the process applicable to
certificating major utility facilities under sections 4906.06,
4906.07, 4906.08, 4906.09, 4906.10, 4906.11, and 4906.12 of the
Revised Code and shall prescribe a reasonable schedule of
application filing fees structured in the manner of the schedule

of filing fees required for major utility facilities.

(2) Additionally, the rules shall prescribe reasonable
regulations regarding any wind turbines and associated
facilities of an economically significant wind farm, including,
but not limited to, their location, erection, construction,
reconstruction, change, alteration, maintenance, removal, use,
or enlargement and including erosion control, aesthetics,
recreational land use, wildlife protection, interconnection with
power lines and with regional transmission organizations,
independent transmission system operators, or similar
organizations, ice throw, sound and noise levels, blade shear,
shadow flicker, decommissioning, and necessary cooperation for

site visits and enforcement investigations.

(a) The rules also shall prescribe a minimum setback for a
wind turbine of an economically significant wind farm. That
minimum shall be equal to a horizontal distance, from the
turbine's base to the property line of the wind farm property,
equal to one and one-tenth times the total height of the turbine
structure as measured from its base to the tip of its highest
blade and be at least one thousand one hundred twenty-five feet

in horizontal distance from the tip of the turbine's nearest
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blade at ninety degrees to the property line of the nearest

adjacent property at the time of the certification application.

(b) (1) For any existing certificates and amendments
thereto, and existing certification applications that have been
found by the chairperson to be in compliance with division (A)
of section 4906.06 of the Revised Code before the effective date
of the amendment of this section by H.B. 59 of the 130th general
assembly, September 29, 2013, the distance shall be seven
hundred fifty feet instead of one thousand one hundred twenty-

five feet.

(ii) Any change or amendment made to an existing
certificate after the effective date of the amendment of this

section by H.B. 483 of the 130th general assembly, September 15,

2014, shall be subject to the setback provision of this section
as amended by that act. The amendments to this section by that
act shall not be construed to limit or abridge any rights or

remedies in equity or under the common law.

(c) The setback shall apply in all cases except those in

which all owners of nonparticipating property adjacent to the

wind farm property waive application of the setback, including,

in a particular case, when the board determines that a setback

greater than the minimum is necessary, to that property pursuant

to a procedure the board shall establish by rule—and—except—n
hieh ]  the ] L g . ] } }

(C) For purposes of this section:

(1) "Nonparticipating property" means a property that:

(a) Is not under lease or agreement with the person

seeking to construct the economically significant wind farm; and
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(b) The setback overlaps to any extent.

(2) "Wind farm property" means all land within a

contiguous geographic boundary that contains the economically

significant wind farm, associated setbacks, and properties under

lease or agreement that contain any components of the

economically significant wind farm.

Sec. 4906.201. (A) An electric generating plant that
consists of wind turbines and associated facilities with a
single interconnection to the electrical grid that is designed
for, or capable of, operation at an aggregate capacity of fifty
megawatts or more is subject to the minimum setback requirements

under division (B) (2) of section 4906.20 of the Revised Code and

established in rules adopted by the power siting board under

NIRRT El PN (DN [
STV TS TOTT T

2—eof—section—49806-20—ef—theRevised—<Ccoedethat

section.

(B) (1) For any existing certificates and amendments
thereto, and existing certification applications that have been
found by the chairperson to be in compliance with division (A)
of section 4906.06 of the Revised Code before the effective date
of the amendment of this section by H.B. 59 of the 130th general
assembly, September 29, 2013, the distance shall be seven
hundred fifty feet instead of one thousand one hundred twenty-

five feet.

(2) Any change or amendment made to an existing
certificate after the effective date of the amendment of this

section by H.B. 483 of the 130th general assembly, September 15,

2014, shall be subject to the setback provision of this section
as amended by that act. The amendments to this section by that
act shall not be construed to limit or abridge any rights or

remedies in equity or under the common law.
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Sec. 4907.44. A (A) As used in this section, "railroad

bridge inspector" has the same meaning as in 49 C.F.R. 237.53.

(B) In accordance with 49 C.F.R. 237, a railroad subject

to regulation by the public utilities commission shall—Fa—

o I S SN | 3 3 ] 3 N S o £
aC TOoOTOOITC T W ClT zunc L ol tarTtway ClHgIinecth o aoooCTac ol COUTS O

1 £ 3 + o ES 4 A = PN N ESEN =
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Y
gEitities—ecommissions inspect ammgatdiy—every bridge wsed—feor—
transportation—of freight;—passengers;,—orrailroaderews—on—
el ] 1 i c 13 e .
matrtenraree—workfor which it has inspection responsibility.

Inspection shall be made or supervised by a prefessienal—

enagineerrailroad bridge inspector. A copy of the inspection

report for each bridge shall be maintained by the railroad in

accordance with 49 C.F.R. 237. The commission may reguest a

public version of an inspection report from the federal railroad

administration.

If—at—any—+time, as a result of an inspection, a bridge is
found to ke—dangereus—er—unfit for transportatieon—of passengers,
Creieht 1 i e 1 L challod L 1
reporet—the—have a deficient condition ef—the—bridge—te—that

requires the bridge to be taken out of service, the railroad

shall immediately notify the public utilities commission_and

shall take appropriate remedial action to ensure that the

structure is safe. When the bridge passes over a public highway,

such zepert—notification shall also be given to the public

authority having jurisdiction over such highway. Fhe—Upon
completion of remedial action, the railroad shall file—+the—

ouJLLuoll Jl_llobJC\_/tJ‘_ull J_Clou_t VVJ‘_th notifx the CommiSSion eﬁ_fefm's_
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and, if applicable, the public authority that received the
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bridge deficiency notice, of the remedial action taken.
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Sec. 4911.02. (A) The mission of the Ohio consumers'

counsel is to represent residential consumers before the public

utilities commission to ensure the availability of safe,

adequate, and reliable utility services at rates and charges

that are just and reasonable.

(B) The consumers' counsel shall be appointed by the
consumers' counsel governing board, and shall hold office at the

pleasure of the board.

“Br—++—(C) (1) The counsel may sue or be sued and has the
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powers and duties granted the counsel under this chapter, and

all necessary powers to carry out the purposes of this chapter.

(2) Without limitation because of enumeration, the

counsel:

(a) Shall have all the rights and powers of any party in
interest appearing before the public utilities commission
regarding examination and cross-examination of witnesses,

presentation of evidence, and other matters_in any proceeding

that may affect the services or service rates and charges

available to residential consumers;

(b) May take appropriate action with respect to

residential consumer complaints concerning quality of services_

r service charges—anrd—the—eperation—of—+the—pubtie—Ertities

COMMTS5T0R;

(c) May only institute, intervene in, or otherwise
participate in proceedings in both state and federal courts and
administrative agencies on behalf of the residential consumers
concerning review of decisions rendered by, or failure to act

by, the public utilities commission;

(d) May conduct long range studies concerning various
topics relevant to the rates charged to residential consumers_

provided that any studies be made available to the public in a

timely manner;

(e) May apply for and accept federal grants, which may be

used to pay or reimburse the counsel for expenses incurred in

the performance of the counsel's official duties.

+S—Fhe— (D) With regard to any and all authority vested in

the consumers' counsel, the counsel shall fedldew—adhere to the

policies of the state as set forth in €khapter—Chapters 4927.,
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4928., and 4929. of the Revised Code—that—invelveSupporting 1229
retail natural—gas——cempetition. 1230

Sec. 4911.15. The consumers' counsel, at the request of 1231
one or more residential consumers residing in, or municipal 1232
corporations located in, an area served by a public utility—er— 1233
wherever i hiseopinten—the publticinterest—is——served, may 1234
represent those consumers or corporations whenever an 1235
application affecting residential consumers is made to the 1236
public utilities commission by any public utility desiring to 1237
establish, modify, amend, change, increase, or reduce any rate, 1238
joint rate, toll, fare, classification, charge, or rental. 1239

The consumers' counsel may appear before the public 1240
utilities commission as a representative of the residential 1241
consumers of any public utility when a complaint has been filed 1242
with the commission that a rate, joint rate, fare, toll, charge, 1243
classification, or rental for commodities or services rendered, 1244
charged, demanded, exacted, or proposed to be rendered, charged, 1245
demanded, or exacted by the utility_in a manner that affects 1246
residential consumers is in any respect unjust, unreasonable, 1247
unjustly discriminatory, unjustly preferential, or in violation 1248
of the law. 1249

Nothing in Chapter 4911. of the Revised Code shall be 1250
construed to restrict or limit in any manner the right of a 1251
municipal corporation to represent the residential consumers of 1252
such municipal corporation in all proceedings before the public 1253
utilities commission, and in both state and federal courts and 1254
administrative agencies on behalf of such residential consumers 1255
concerning review of decisions rendered by, or failure to act 1256
by, the public utilities commission._To the extent that a 1257

municipal corporation, the consumers' counsel, and any other 1258
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party or intervenor seek to participate in the same proceeding,

and do so on behalf of residential consumers, their

participation may be subject to any reasonable conditions that

the commission deems necessary to avoid duplication, repetition,

and delay.

Sec. 4911.17. There is hereby created a nine-member
consumers' counsel governing board consisting of three
representatives of organized groups representing each of the
following areas: labor; residential consumers; and family
farmers. No more than five members of this board may be members
of the same political party.

Fhe—members—of—the—board—shall—be—appointed—hy—the—

EPNPN I 5 = SN = N Sxza o~
T WL Cir C1it ooV LT Tt
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No later than January 1, 1977, the attorney general shall
make initial appointments to the board. Of the initial
appointments made to the board, three shall be for a term ending
one year after September 1, 1976, three shall be for a term
ending two years after that date, and three shall be for a term
ending three years after that date. Thereafter, terms of office
shall be for three years, each term ending on the same day of

the same month of the year as did the term that it succeeds.

After the effective date of H.B. 246 of the 133rd general

assembly, three members of the board shall be appointed by the

attorney general, three members shall be appointed by the

speaker of the house of representatives, and three members shall

be appointed by the president of the senate. The attorney

general, speaker, and president shall appoint one person from

each of the organized groups representing labor, residential

consumers, and family farmers.
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For the first three terms ending after the effective date

of H.B. 246 of the 133rd general assembly, the attorney dgeneral

shall appoint a member from an organized group representing

family farmers; the speaker shall appoint a member from an

organized group representing labor; and the president shall

appoint a member from an organized group representing

residential consumers. For the next three terms ending after the

act's effective date, appointment from the organized groups

shall be as follows: the speaker shall appoint from family

farmers; the president, from labor; and the attorney general,

from residential consumers. For the last three terms ending

after the act's effective date, the speaker, president, and

attorney general shall appoint from the organized groups for

which they have not appointed members. Thereafter, appointment

of a successor member for a new term, or a member to fill a

vacancy, shall be made by the appointing authority that made the

appointment for that vacant or expired term, in the manner

provided by this section.

Any vacancy occurring after the effective date of H.B. 246

of the 133rd general assembly, but prior to expiration of that

term, shall be filled by the appointing authority that would

have appointed a member to fill the term when the term expired.

Each member shall hold office from the date of the
member's appointment until the end of the term for which the
member was appointed. Any member appointed to fill a vacancy
occurring prior to the expiration of the term for which the
member's predecessor was appointed shall hold office for the
remainder of that term. Any member shall continue in office
subsequent to the expiration date of the member's term until the

member's successor takes office.
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The governing board shall meet at least every third month 1318
of the year. Meetings may be held more often at the request of a 1319
majority of the members or upon call of the chairperson. At the 1320
first meeting of each year, the board shall select a chairperson 1321
and vice-chairperson. With the approval of the board, the 1322
chairperson may designate the vice-chairperson to perform the 1323
duties of the chairperson, including those provided in section 1324
4901.021 of the Revised Code. 1325

A majority of the members constitutes a quorum. No action 1326
shall be taken without the concurrence of a majority of the full 1327
membership of the board. The consumers' counsel shall at all 1328
times remain responsible to the governing board. Members of the 1329
board shall be compensated at the rate of one hundred fifty 1330
dollars per board meeting attended in person, not to exceed one 1331
thousand two hundred dollars per year. All members shall be 1332
reimbursed for actual and necessary expenses incurred in the 1333
performance of their official duties. 1334

The board shall submit to the general assembly no later 1335
than the first day of April, annually, a report outlining the 1336
expenditures of the office of consumers' counsel, a full record 1337
of participation in any and all proceedings, and an outline of 1338
other relevant activities of the office. 1339

Sec. 4911.18. (A) For the sole purpose of maintaining and 1340
administering the office of the consumers' counsel and 1341
exercising the powers of the consumers' counsel under this 1342
chapter, an amount equal to the appropriation to the office of 1343
the consumers' counsel in each fiscal year shall be apportioned 1344
among and assessed against each public utility within this 1345
state, as defined in section 4911.01 of the Revised Code, by 1346

first computing an assessment as though it were to be made in 1347
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proportion to the intrastate gross earnings or receipts of the

public utility for the calendar year mesxt—immediately preceding

that in which the assessment is made, excluding earnings or
receipts from sales to other public utilities for resale. The
office may include in that first computation any amount of a
public utility's intrastate gross earnings or receipts
underreported in a prior year. In addition to whatever penalties
apply under the Revised Code to such underreporting, the office
shall assess the public utility interest at the rate stated in
division (A) of section 1343.01 of the Revised Code. The office
shall deposit any interest so collected into the consumers'
counsel operating fund. The office may exclude from that first
computation any such amounts that were over-reported in a prior

year.

The final computation of the assessment shall consist of
imposing upon each public utility whose assessment under the
first computation would have been one hundred dollars or less an
assessment of one hundred dollars and recomputing the assessment
of the remaining companies by apportioning an amount equal to
the appropriation to the office of consumers' counsel in each
fiscal year less the total amount to be recovered from those
paying the minimum assessment, in proportion to the intrastate
gross earnings or receipts of the remaining companies for the

calendar year aext—immediately preceding that in which the

assessments are made, excluding earnings or receipts from sales

to other public utilities for resale.

In the case of an assessment based on intrastate gross
receipts under this section against a public utility that is an
electric utility as defined in section 4928.01 of the Revised
Code, or an electric services company, electric cooperative, or

governmental aggregator subject to certification under section
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4928.08 of the Revised Code, such receipts shall be those
specified in the utility's, company's, cooperative's, or
aggregator's most recent report of intrastate gross receipts and
sales of kilowatt hours of electricity, filed with the public
utilities commission pursuant to division (F) of section 4928.06

of the Revised Code, and verified by the commission.

In the case of an assessment based on intrastate gross
receipts under this section against a retail natural gas
supplier or governmental aggregator subject to certification
under section 4929.20 of the Revised Code, such receipts shall
be those specified in the supplier's or aggregator's most recent
report of intrastate gross receipts and sales of hundred cubic
feet of natural gas, filed with the commission pursuant to
division (B) of section 4929.23 of the Revised Code, and
verified by the commission. However, no such retail natural gas
supplier or such governmental aggregator serving or proposing to
serve customers of a particular natural gas company, as defined
in section 4929.01 of the Revised Code, shall be assessed under
this section until after the commission, pursuant to section
4905.26 or 4909.18 of the Revised Code, has removed from the
base rates of the natural gas company the amount of assessment
under this section that is attributable to the value of
commodity sales service, as defined in section 4929.01 of the
Revised Code, in the base rates paid by those customers of the
company that do not purchase that service from the natural gas

company.

(B) Through calendar year 2005, on or before the first day
of October in each year, the office of consumers' counsel shall
notify each public utility of the sum assessed against it,
whereupon payment shall be made to the counsel, who shall

deposit it into the state treasury to the credit of the
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consumers' counsel operating fund, which is hereby created. 1410
Beginning in calendar year 2006, on or before the fifteenth day 1411
of May in each year, the consumers' counsel shall notify each 1412
public utility that had a sum assessed against it for the 1413
current fiscal year of more than one thousand dollars that fifty 1414
per cent of that amount shall be paid to the consumers' counsel 1415
by the twentieth day of June of that year as an initial payment 1416
of the assessment against the company for the next fiscal year. 1417
On or before the first day of October in each year, the 1418
consumers' counsel shall make a final determination of the sum 1419
of the assessment against each public utility and shall notify 1420
each public utility of the sum assessed against it. The 1421
consumers' counsel shall deduct from the assessment for each 1422
public utility any initial payment received. Payment of the 1423
assessment shall be made to the consumers' counsel by the first 1424
day of November of that year. The consumers' counsel shall 1425
deposit the payments received into the state treasury to the 1426
credit of the consumers' counsel operating fund. Any such 1427
amounts paid into the fund but not expended by the office shall 1428
be credited ratably by the office to the public utilities that 1429
pay more than the minimum assessment, according to the 1430
respective portions of such sum assessable against them for the 1431
ensuing fiscal year, after first deducting any deficits 1432
accumulated from prior years. The assessments for such fiscal 1433
year shall be reduced correspondingly. 1434

(C) Within five days after the beginning of each fiscal 1435
year through fiscal year 2006, the director of budget and 1436
management shall transfer from the general revenue fund to the 1437
consumers' counsel operating fund an amount sufficient for 1438
maintaining and administering the office of the consumers' 1439

counsel and exercising the powers of the consumers' counsel 1440
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under this chapter during the first four months of the fiscal
year. Not later than the thirty-first day of December of the

fiscal year, the same amount shall be transferred back to the

general revenue fund from the consumers' counsel operating fund.

(D) (1) As used in this section, "public utility" includes:

34— (a) In addition to an electric utility as defined in
section 4928.01 of the Revised Code, an electric services
company, an electric cooperative, or a governmental aggregator
subject to certification under section 4928.08 of the Revised
Code, to the extent of the company's, cooperative's, or
aggregator's engagement in the business of supplying or
arranging for the supply in this state of any retail electric

service for which it must be so certified;

42— (b) In addition to a natural gas company as defined in
section 4929.01 of the Revised Code, a retail natural gas
supplier or governmental aggregator subject to certification
under section 4929.20 of the Revised Code, to the extent of the
supplier's or aggregator's engagement in the business of
supplying or arranging for the supply in this state of any
competitive retail natural gas service for which it must be

certified.

(2) As used in this section, "public utility" does not

include a wireless service provider or reseller as defined in

section 128.01 of the Revised Code.

Sec. 4923.01. As used in this chapter:

(A) "Ambulance," "interstate commerce," "intrastate
commerce," "motor vehicle," "public highway," "ridesharing
arrangement, " and "school bus" have the same meanings as in

section 4921.01 of the Revised Code.
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(B) "For-hire motor carrier" means a person engaged in the
business of transporting persons or property by motor vehicle
for compensation, except when engaged in any of the following in

intrastate commerce:

(1) The transportation of persons in taxicabs in the usual

taxicab service;

(2) The transportation of pupils in school kbwsses—buses

operating to or from school sessions or school events;

(3) The transportation of farm supplies to the farm or

farm products from farm to market or to food fabricating plants;
(4) The distribution of newspapers;

(5) The transportation of crude petroleum incidental to

gathering from wells and delivery to destination by pipe line;

(6) The transportation of injured, ill, or deceased

persons by hearse or ambulance;

(7) The transportation of compost (a combination of manure

and sand or shredded bark mulch) or shredded bark mulch;

(8) The transportation of persons in a ridesharing
arrangement when any fee charged each person so transported is
in such amount as to recover only the person's share of the

costs of operating the motor vehicle for such purpose;

(9) The operation of motor vehicles for contractors on

public road work.

"For-hire motor carrier" includes the carrier's agents,
officers, and representatives, as well as employees responsible
for hiring, supervising, training, assigning, or dispatching

drivers and employees concerned with the installation,
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inspection, and maintenance of motor-vehicle equipment and 1497
accessories. 1498

Divisions (B) (1) to (9) of this section shall not be 1499
construed to relieve a person from compliance with rules adopted 1500
under division (A) (2) of section 4923.04 of the Revised Code, 1501
division (E) of section 4923.06 of the Revised Code, division 1502
(B) of section 4923.07 of the Revised Code, and section 4923.11 1503
of the Revised Code, or from compliance with rules regarding 1504
commercial driver's licenses adopted under division (A) (1) of 1505
section 4923.04 of the Revised Code. 1506

(C) "Motor carrier" means both a for-hire motor carrier 1507
and a private motor carrier. 1508

(D) "Private motor carrier" means a person who is not a 1509
for-hire motor carrier but is engaged in the business of 1510
transporting persons or property by motor vehicle, except as 1511
provided in section 4923.02 of the Revised Code. "Private motor 1512
carrier" includes the carrier's agents, officers, and 1513
representatives, as well as employees responsible for hiring, 1514
supervising, training, assigning, or dispatching drivers and 1515
employees concerned with the installation, inspection, and 1516
maintenance of motor-vehicle equipment and accessories. 1517

(E) "Cargo tank" has the same meaning as in 49 C.F.R. 1518
171.8. 1519

(F) "Cargo tank facility" means a person that performs 1520
qualification and maintenance of cargo tanks to ensure 1521
compliance with the requirements stated in 49 C.F.R. 180. 1522

Sec. 4923.07. (A) The public utilities commission may, 1523
through the commission's inspectors or other authorized 1524

employees, enter—do both of the following: 1525
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(1) Enter in or upon the premises and motor vehicles of
any motor carrier, or any person engaging in the transportation
of hazardous material or hazardous waste, to examine any
records, documents, or property for the purpose of assessing the
safety, performance, and management controls associated with the

carrier or person;

(2) Enter in or upon the premises of any cargo tank

facility to examine any records, documents, or property for the

purpose of assessing compliance with the reguirements stated in

49 C.F.R. 180.

(B) The commission may adopt rules to carry out this
section that are not incompatible with the requirements of the

United States department of transportation.

Sec. 4927.03. (A) Except as provided in divisions (A) and
(B) of section 4927.04 of the Revised Code and except to the
extent required to exercise authority under federal law, the
public utilities commission has no authority over any
interconnected voice over internet protocol-enabled service or
any telecommunications service that is not commercially
available on September 13, 2010, and that employs technology
that became available for commercial use only after September
13, 2010, unless the commission, upon a finding that the
exercise of the commission's authority is necessary for the
protection, welfare, and safety of the public, adopts rules
specifying the necessary regulation. A consumer purchase of a
service that is not commercially available on September 13,
2010, and that employs technology that became available for
commercial use only after September 13, 2010, shall constitute a
consumer transaction for purposes of sections 1345.01 to 1345.13

of the Revised Code, notwithstanding any provision of those
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sections to the contrary, unless the commission exercises
jurisdiction over the service in accordance with this division.
Notwithstanding any contrary provision of Chapter 4911. of the
Revised Code, to the extent that the commission adopts rules
under division (A) of this section regarding any interconnected
voice over internet protocol enabled service provided to
residential customers or regarding any telecommunications
service that is provided to residential customers, that is not
commercially available on September 13, 2010, and that employs
technology that became available for commercial use only after
September 13, 2010, the office of the consumers' counsel shall
have authority to assist and represent residential customers in

the implementation and enforcement of those rules.

(B) (1) The commission has no authority over wireless
service, resellers of wireless service, or wireless service

providers, except as follows:
(a) As provided under section 4905.84 of the Revised Code;

(b) With respect to division (C) of section 4927.15 of the

Revised Code;

(c) As provided in divisions (B) (2), (3), and (4) of this

section.

(2) The commission has authority over wireless service and
wireless service providers as follows, but only to the extent

authorized by federal law, including federal regulations:

(a) To the extent that the commission carries out the acts
described in divisions (&), (B), (C), (D), and (F) of section

4927.04 of the Revised Code;

(b) As provided in sections 4927.05, 4927.20, and 4927.21

of the Revised Code.
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(3) The requirements of sections 4905.10+_and 4905.1l4—anrd 1585
491138 of the Revised Code shall apply to a wireless service 1586
provider. 1587

(4) The commission has such authority as is necessary to 1588
enforce division (B) of this section. 1589

(C) For purposes of sections 4927.01 to 4927.21 of the 1590
Revised Code, sections 4903.02, 4903.03, 4903.24, 4903.25, 1591
4905.04, 4905.05, 4905.06, 4905.13, 4905.15, 4905.16, 4905.17, 1592
4905.22, 4905.26, 4905.27, 4905.28, 4905.29, 4905.31, 4905.32, 1593
4905.33, 4905.35, 4905.37, 4905.38, 4905.39, 4905.48, 4905.54, 1594
4905.55, 4905.56, and 4905.60 of the Revised Code do not apply 1595
to a telephone company or, as applicable, to an officer, 1596
employee, or agent of such company or provider, except to the 1597
extent necessary for the commission to carry out sections 1598
4927.01 to 4927.21 of the Revised Code. 1599

(D) Except as specifically authorized in sections 4927.01 1600
to 4927.21 of the Revised Code, the commission has no authority 1601
over the quality of service and the service rates, terms, and 1602
conditions of telecommunications service provided to end users 1603
by a telephone company. 1604

(E) The commission shall initially adopt the rules 1605
required by this chapter not later than one hundred twenty days 1606
after September 13, 2010. Subject to the authority granted to 1607
the commission under this chapter, the commission may adopt 1608
other rules, including rules regarding the removal from tariffs 1609
of services that were required to be filed in tariffs prior to 1610
September 13, 2010, as it finds necessary to carry out this 1611
chapter. 1612

Sec. 4928.06. (A) Beginning on the starting date of 1613
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competitive retail electric service, the public utilities
commission shall ensure that the policy specified in section
4928.02 of the Revised Code is effectuated. To the extent
necessary, the commission shall adopt rules to carry out this
chapter. Initial rules necessary for the commencement of the
competitive retail electric service under this chapter shall be
adopted within one hundred eighty days after the effective date
of this section. Except as otherwise provided in this chapter,
the proceedings and orders of the commission under the chapter
shall be subject to and governed by Chapter 4903. of the Revised
Code.

(B) If the commission determines, on or after the starting
date of competitive retail electric service, that there is a
decline or loss of effective competition with respect to a
competitive retail electric service of an electric utility,
which service was declared competitive by commission order
issued pursuant to division (A) of section 4928.04 of the
Revised Code, the commission shall ensure that that service is
provided at compensatory, fair, and nondiscriminatory prices and

terms and conditions.

(C) In addition to its authority under section 4928.04 of
the Revised Code and divisions (A) and (B) of this section, the
commission, on an ongoing basis, shall monitor and evaluate the
provision of retail electric service in this state for the
purpose of discerning any noncompetitive retail electric service
that should be available on a competitive basis on or after the
starting date of competitive retail electric service pursuant to
a declaration in the Revised Code, and for the purpose of

discerning any competitive retail electric service that is no

longer subject to effective competition on or after that date.
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(D) In determining, for purposes of division (B) or (C) of

this section, whether there is effective competition in the
provision of a retail electric service or reasonably available
alternatives for that service, the commission shall consider

factors including, but not limited to, all of the following:

(1) The number and size of alternative providers of that

service;

(2) The extent to which the service is available from

alternative suppliers in the relevant market;

(3) The ability of alternative suppliers to make
functionally equivalent or substitute services readily available

at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may include
market share, growth in market share, ease of entry, and the

affiliation of suppliers of services.

The burden of proof shall be on any entity requesting,
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under division (B) or (C) of this section, a determination by
the commission of the existence of or a lack of effective

competition or reasonably available alternatives.

(E) (1) Beginning on the starting date of competitive
retail electric service, the commission has authority under
Chapters 4901. to 4909. of the Revised Code, and shall exercise
that authority, to resolve abuses of market power by any
electric utility that interfere with effective competition in

the provision of retail electric service.

(2) In addition to the commission's authority under
division (E) (1) of this section, the commission, beginning the
first year after the market development period of a particular
electric utility and after reasonable notice and opportunity for
hearing, may take such measures within a transmission
constrained area in the utility's certified territory as are
necessary to ensure that retail electric generation service is
provided at reasonable rates within that area. The commission
may exercise this authority only upon findings that an electric
utility is or has engaged in the abuse of market power and that
that abuse is not adequately mitigated by rules and practices of
any independent transmission entity controlling the transmission
facilities. Any such measure shall be taken only to the extent
necessary to protect customers in the area from the particular
abuse of market power and to the extent the commission's
authority is not preempted by federal law. The measure shall
remain in effect until the commission, after reasonable notice
and opportunity for hearing, determines that the particular

abuse of market power has been mitigated.

(F) An electric utility, electric services company,

electric cooperative, or governmental aggregator subject to
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certification under section 4928.08 of the Revised Code shall
provide the commission with such information, regarding a
competitive retail electric service for which it is subject to
certification, as the commission considers necessary to carry
out this chapter. An electric utility shall provide the
commission with such information as the commission considers
necessary to carry out divisions (B) to (E) of this section. The
commission shall take such measures as it considers necessary to

protect the confidentiality of any such information.

The commission shall require each electric utility to file
with the commission on and after the starting date of
competitive retail electric service an annual report of its
intrastate gross receipts and sales of kilowatt hours of
electricity, and shall require each electric services company,
electric cooperative, and governmental aggregator subject to
certification to file an annual report on and after that
starting date of such receipts and sales from the provision of
those retail electric services for which it is subject to
certification. For the purpose of the reports, sales of kilowatt
hours of electricity are deemed to occur at the meter of the

retail customer.

Sec. 4928.08. (A) This section applies to an electric
cooperative, or to a governmental aggregator that is a municipal
electric utility, only to the extent of a competitive retail
electric service it provides to a customer to whom it does not
provide a noncompetitive retail electric service through
transmission or distribution facilities it singly or jointly

owns or operates.

(B) No electric utility, electric services company,

electric cooperative, or governmental aggregator shall provide a
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competitive retail electric service to a consumer in this state
on and after the starting date of competitive retail electric
service without first being certified by the public utilities
commission regarding its managerial, technical, and financial
capability to provide that service and providing a financial
guarantee sufficient to protect customers and electric
distribution utilities from default. Certification shall be
granted pursuant to procedures and standards the commission
shall prescribe in accordance with division (C) of this section,
except that certification or certification renewal shall be
deemed approved thirty days after the filing of an application
with the commission unless the commission suspends that approval

for good cause shown. Failure to pay the minimum assessment due

at the time the application for certification or certification

renewal is filed, pursuant to division (F) of section 4905.10 of

the Revised Code, shall constitute good cause to suspend the

deemed approval thirty days after filing or to deny the

application. In the case of swekh—a suspension, the commission

shall act to approve or deny certification or certification
renewal to the applicant not later than ninety days after the

date of the suspension.

(C) Capability standards adopted in rules under division
(B) of this section shall be sufficient to ensure compliance
with the minimum service requirements established under section
4928.10 of the Revised Code and with section 4928.09 of the
Revised Code. The standards shall allow flexibility for
voluntary aggregation, to encourage market creativity in
responding to consumer needs and demands, and shall allow
flexibility for electric services companies that exclusively
provide installation of small electric generation facilities, to

provide ease of market access. The rules shall include
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procedures for biennially renewing certification.

(D) The commission may suspend, rescind, or conditionally
rescind the certification of any electric utility, electric
services company, electric cooperative, or governmental
aggregator issued under this section if the commission
determines, after reasonable notice and opportunity for hearing,
that the utility, company, cooperative, or aggregator has failed
to comply with any applicable certification standards or has
engaged in anticompetitive or unfair, deceptive, or

unconscionable acts or practices in this state.

(E) No electric distribution utility on and after the
starting date of competitive retail electric service shall
knowingly distribute electricity, to a retail consumer in this
state, for any supplier of electricity that has not been

certified by the commission pursuant to this section.

Sec. 4928.1410. (A) An electric distribution utility may

request approval of an alternative distribution rate plan by

filing an application under section 4909.18 of the Revised Code,

regardless of whether the application is for an increase in

distribution rates. After investigation, which may include a

hearing at the discretion of the public utilities commission,

the commission shall authorize the applicant to implement an

alternative distribution rate plan if the electric distribution

utility has made a showing and the commission finds that all of

the following conditions are met:

(1) The utility is in compliance with section 4905.35 of

the Revised Code and is in substantial compliance with the

policy of this state specified in section 4928.02 of the Revised

Code.
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(2) The utility is expected to continue to be in

substantial compliance with the policy of this state specified

in section 4928.02 of the Revised Code after implementation of

the alternative distribution rate plan.

(3) The alternative distribution rate plan is just and

reasonable.

(B) The applicant shall have the burden of proof under

this section.

Sec. 4929.20. (A) No governmental aggregator as defined in
division (K) (1) of section 4929.01 of the Revised Code or no
retail natural gas supplier shall provide a competitive retail
natural gas service on or after thirteen months following +he—

Folf =P Ao £
reett e T

this—seetieorn June 26, 2001, to a consumer in

this state without first being certified by the public utilities
commission regarding its managerial, technical, and financial
capability to provide that service and providing reasonable
financial assurances sufficient to protect customers and natural
gas companies from default. In addition, a retail natural gas
supplier may be required to provide a performance bond
sufficient to protect customers and natural gas companies from
default. Certification shall be granted pursuant to procedures
and standards the commission shall prescribe in accordance with
rules adopted under section 4929.10 of the Revised Code.
However, certification or certification renewal shall be deemed
approved thirty days after the filing of an application with the
commission unless the commission suspends that approval for good

cause shown. Failure to pay the minimum assessment due at the

time the application for certification or certification renewal

is filed, pursuant to division (F) of section 4905.10 of the

Revised Code, shall constitute good cause to suspend the deemed
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approval thirty days after filing or to deny the application.

the case of sweh—a suspension, the commission shall act to
approve or deny certification or certification renewal to the
applicant not later than ninety days after the date of the

suspension.

(B) Capability standards adopted in rules pursuant to

division (A) of this section shall be sufficient to ensure

In

compliance with section 4929.22 of the Revised Code and with the

minimum service requirements established under section 4929.23
of the Revised Code. The standards shall allow flexibility for
voluntary aggregation, to encourage market creativity in
responding to consumer needs and demands. The rules shall

include procedures for biennially renewing certification.

(C) (1) The commission may suspend, rescind, or
conditionally rescind the certification of any retail natural
gas supplier or governmental aggregator issued under this
section if the commission determines, after reasonable notice
and opportunity for hearing, that the retail natural gas
supplier or governmental aggregator has failed to comply with
any applicable certification standards prescribed in rules
adopted pursuant to this section or section 4929.22 of the

Revised Code.

(2) An affected natural gas company may file an
application with the commission for approval of authority to
recover in accordance with division (C) (2) of this section
incremental costs reasonably and prudently incurred by the
company in connection with the commission's continuation,
suspension, rescission, or conditional rescission of a
particular retail natural gas supplier's certification under

division (C) (1) of this section. Upon the filing of such an

Page 63

1824
1825
1826
1827
1828

1829
1830
1831
1832
1833
1834
1835
1836

1837
1838
1839
1840
1841
1842
1843
1844
1845

1846
1847
1848
1849
1850
1851
1852
1853



Sub. H. B. No. 246 Page 64
1_133_2873

application, the commission shall conduct an audit of such 1854
incremental costs as are specified in the application. Cost 1855
recovery shall be through a rider on the base rates of customers 1856
of the company for which there is a choice of supplier of 1857
commodity sales service as a result of revised schedules 1858
approved under division (C) of section 4929.29 of the Revised 1859
Code, a rule or order adopted or issued by the commission under 1860
Chapter 4905. of the Revised Code, or an exemption granted by 1861
the commission under sections 4929.04 to 4929.08 of the Revised 1862
Code. The rider shall take effect ninety days after the date of 1863
the application's filing unless the commission, based on the 1864
audit results and for good cause shown, sets the matter for 1865
hearing. After the hearing, the commission shall approve the 1866
application, and authorize such cost recovery rider effective on 1867
the date specified in the order, only for such incremental costs 1868
as the commission determines were reasonably and prudently 1869
incurred by the company in connection with the continuation, 1870
suspension, rescission, or conditional rescission of a retail 1871
natural gas supplier's certification under division (C) (1) of 1872
this section. Any proceeding under division (C) (2) of this 1873
section shall be governed by Chapter 4903. of the Revised Code. 1874

(D) No natural gas company, on and after thirteen months 1875
following +£he—effeetivedate—-ofthis—seetien June 26, 2001, 1876
shall knowingly distribute natural gas, to a retail consumer in 1877
this state, for any governmental aggregator, as defined in 1878
division (K) (1) of section 4929.01 of the Revised Code, or 1879
retail natural gas supplier, that has not been certified by the 1880
commission pursuant to this section. 1881

Sec. 4933.11. All gas companies supplying the public with 1882
artificial or natural gas shall provide for their use a meter- 1883

prover, the holder of which must contain not less than five 1884
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feet. Such meter-prover shall be tested in the place where it is

to be used, stamped, and sealed by £he—publiieutilities—

commissieona qualified meter-proving company, contractor, or

manufacturer in accordance with manufacturer recommendations.

Saeh—The gas companies shall maintain records of tests and shall

make those records available to the staff of the public

utilities commission on request. The records shall also be open

to the public. All gas companies supplying artificial or natural
gas for illuminating purposes shall, on the order of the
commission provide for their own use a photometer of a type
approved by such commission. Any person, firm, or corporation
supplying the public with artificial or natural gas which fails
to comply with this section shall forfeit to the state not less
than twenty-five nor more than one hundred dollars to be
recovered upon the complaint of any consumer, in the name of the

state, before any court of competent jurisdiction.

Sec. 4933.30. (A) As used in this section, "heating or

Al

cooling company, "sewage disposal system company," and "water-

works company" means those companies as defined in section

4905.03 of the Revised Code, that are public utilities as

defined in section 4905.02 of the Revised Code.

(B) A heating or cooling company, sewage disposal system

company, and water-works company may request approval of an

alternative rate plan by filing an application under section

4909.18 of the Revised Code, regardless of whether the

application is for an increase in rates. After investigation,

which may include a hearing at the discretion of the public

utilities commission, the commission shall authorize the

applicant to implement an alternative rate plan if the utility

has made a showing and the commission finds that both of the

following conditions are met:
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(1) The utility is in compliance with section 4905.35 of

the Revised Code.

(2) The alternative rate plan is just and reasonable.

(C) The applicant shall have the burden of proof under

this section.

Sec. 4933.35. As used in sections 4933.35 to 4933.3515 of

the Revised Code:

(A) "Cross" or "crossing" means the placement and use of

public utility facilities over, under, across, or parallel to a

right-of-wavy.

(B) "Public utility" means any person or entity defined in

divisions (C) to (G) or (M) of section 4905.03 of the Revised

Code.

Sec. 4933.351. A public utility may cross a railroad

right-of-way, unless the crossing exceeds one mile in length.

Sec. 4933.354. A public utility that intends to cross a

railroad right-of-way as described in section 4933.351 of the

Revised Code shall send notice, by certified mail, return

receipt requested, to the railroad owning the right-of-way of

the utility's intent to cross.

Sec. 4933.355. The notice sent under section 4933.354 of

the Revised Code shall include an engineering design showing the

location of the proposed crossing and the railroad's property,

tracks, and wires that the public utility will cross. Except as

provided in section 4933.356 of the Revised Code, the notice

shall be accompanied by a one-time crossing fee to the railroad

in the amount of one thousand two hundred fifty dollars. The fee

shall compensate the railroad for the acquisition of crossing
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rights, construction of the crossing, and all other expenses

incurred by the railroad as a result of the crossing.

Sec. 4933.356. A public utility shall not be reguired to

pay any crossing fee if the crossing is on a public right-of-

wavy.

Sec. 4933.357. A public utility shall not be subject to

any railroad-imposed fee or charge regarding a crossing or

construction of a crossing, except as provided in section

4933.355 of the Revised Code.

Sec. 4933.3510. A public utility may commence construction

of a crossing in the railroad right-of-way sixty days after the

date the notice under section 4933.354 of the Revised Code is

received by the railroad, unless the railroad files an appeal

with the public utilities commission under section 4933.3514 of

the Revised Code before the sixty-day period expires.

Sec. 4933.3511. On completion of construction of a

crossing as described in sections 4933.35 to 4933.3515 of the

Revised Code, the public utility may record a perpetual easement

consistent with the crossing.

Sec. 4933.3514. (A) If a timely appeal is filed under this

section regarding a notice under section 4933.354 of the Revised

Code, the public utilities commission shall determine whether

the proposed crossing or its construction would be a serious

threat to the safe operation of the railroad or the current use

of the right-of-way. The commission shall consider no other

issues in making its determination. The commission shall issue

an order not later than one hundred twenty days after the date

the appeal is filed.

(B) The commission has exclusive jurisdiction over an
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appeal under this section. The commission's determination shall 1973
be final, and no appeal may be taken from it. 1974
Sec. 4933.3515. (A) Nothing in sections 4933.35 to 1975
4933.3515 of the Revised Code prohibits a railroad and public 1976
utility from continuing under an existing agreement, negotiating 1977
the terms and conditions applicable to a crossing, or privately 1978
resolving any disputes related to a crossing. 1979
(B) Nothing in sections 4933.35 to 4933.3515 of the 1980
Revised Code impairs a public utility's authority to secure 1981
crossing rights by exercising its power of eminent domain. 1982
Sec. 4963.60. As used in sections 4963.60 to 4963.6067 of 1983
the Revised Code: 1984
(A) "Cross" or "crossing" means the placement and use of 1985
any provider facility over, under, or across a railroad right- 1986
of-way from a public right-of-way. 1987
(B) "Crossing notice" means a notice described in, and 1988
submitted to a railroad under, section 4963.603 of the Revised 1989
Code. 1990
(C) "Facility" means any cable, conduit, wire, supporting 1991
poles and guys, manhole, or other material or equipment, used by 1992
a provider to furnish service it is authorized to provide. 1993
(D) "Political subdivision" has the same meaning as in 1994
section 9.23 of the Revised Code. 1995
(E) "Provider" means either of the following: 1996
(1) A telephone company as defined in division (A) of 1997
section 4905.03 of the Revised Code; 1998

(2) A video service provider as defined in section 1332.21 1999
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of the Revised Code.

(F) "Public right-of-way" means the surface of, and the

space within, through, on, across, above, or below, any public

street, public road, public highway, public freeway, public

lane, public path, public alley, public court, public sidewalk,

public boulevard, public parkway, public drive, and any other

land dedicated or otherwise designated or assumed in any formal

or prescriptive manner for a compatible purpose use, which is

owned or controlled by the state or any political subdivision of

the state, or that is land otherwise dedicated to public use as

described in the valuation records created under interstate

commerce commission valuation order number 7.

(G) "Railroad" has the same meaning as in section 4907.02

of the Revised Code.

(H) "Railroad right-of-way" means land granted or reserved

for track for rail transportation by a railroad that is either

of the following:

(1) In active use;

(2) Out of service, but the railroad retains the right to

reactivate it.

Sec. 4963.601. A provider may construct a crossing in

accordance with sections 4963.60 to 4963.6067 of the Revised

Code.

Sec. 4963.603. A provider seeking to construct a crossing

shall submit a written notice to the railroad whose railroad

right-of-way is to be subject to the crossing that includes the

following:

(A) The name, address, telephone number, and electronic
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mail address of the provider and the provider's agent or

representative authorized to act on behalf of the provider;

(B) A completed engineering drawing showing the crossing

location and the proposed location of the provider facilities;

(C) The railroad right-of-way, property, tracks, and wires

the provider proposes to cross.

Sec. 4963.604. A crossing notice may be submitted by

certified mail, return receipt requested; an internet-based

interface; or electronic mail.

Sec. 4963.605. A provider shall pay a one-time fee of

seven hundred fifty dollars for each crossing notice to the

railroad whose railroad right-of-way is to be subject to the

crossing. The provider shall pay the fee at the same time it

submits the crossing notice.

Sec. 4963.606. The fee reguired under section 4963.605 of

the Revised Code shall completely compensate the railroad for

the crossing described in a crossing notice. Except for costs

described in section 4963.6038 of the Revised Code, no cost,

charge, or fee, other than the fee required under section

4963.605 of the Revised Code may be imposed on a provider for a

crossing.

Sec. 4963.607. A provider is not required to submit a

crossing notice for conducting facility maintenance, repair, or

replacement activity in its crossing if the activity does not

involve excavation or continuous work within twenty-five feet of

railroad track located in the right-of-way containing the

crossing.

Sec. 4963.608. A railroad whose railroad right-of-way is

subject to a crossing shall not require any license, permit, or
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authorization for the construction of the crossing other than a

crossing notice or a notice required under section 4963.6032 or

4963.6049 of the Revised Code.

Sec. 4963.6011. A crossing notice submitted in compliance

with sections 4963.603, 4963.604, and 4963.605 of the Revised

Code shall be considered complete.

Sec. 4963.6012. Tf a railroad that receives a crossing

notice determines that the crossing notice does not comply with

the requirements of sections 4963.603, 4963.604, and 4963.605 of

the Revised Code, the railroad shall notify the provider in

writing that the crossing notice is incomplete and shall specify

the reasons the notice is incomplete and what action must be

taken to make the crossing notice complete. The railroad shall

notify the provider by certified mail, return receipt requested,

that the notice is incomplete not later than fifteen days after

the date the crossing notice was submitted.

Sec. 4963.6013. Tf a railroad makes a timely notification

under section 4963.6012 of the Revised Code that a crossing

notice is incomplete, the sixty-day period under section

4963.6030 of the Revised Code shall be tolled regarding

construction of the crossing under the crossing notice until the

railroad determines the notice is complete.

Sec. 4963.6014. A provider whose crossing notice has been

determined incomplete under section 4963.6012 of the Revised

Code may petition the public utilities commission for a

determination of whether the crossing notice is complete after

the provider has taken action to complete the crossing notice

and the railroad still determines the crossing notice is

incomplete.
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Sec. 4963.6015. If a railroad fails to make a timely

objection under section 4963.6012 of the Revised Code to a

crossing notice, it shall be deemed complete.

Sec. 4963.6018. If a railroad has an objection to the

construction of a crossing described in a crossing notice, which

objection is based on failure of the provider to comply with a

written railroad crossing standard, the railroad shall notify

the provider in writing, by certified mail, return receipt

requested, of the objection and shall specify the reason for the

objection and what action must be taken to address the

objection. The railroad shall notify the provider of the

objection not later than fifteen days after the date the

crossing notice was submitted.

Sec. 4963.6019. If a railroad notifies a provider of an

objection under section 4963.6018 of the Revised Code, the

railroad and provider shall make a good faith effort to resolve

the objection to the satisfaction of the railroad and provider.

Sec. 4963.6020. Tf a railroad and provider are unable to

resolve an objection under sections 4963.6018 and 4963.6019 of

the Revised Code within fifteen days of the date the objection

notification is sent, the railroad or provider may petition the

public utilities commission for resolution of the objection.

Sec. 4963.6023. Prior to the resolution of a petition

filed under section 4963.6014 or 4963.6020 of the Revised Code

regarding a crossing notice, prior to the expiration of the

period in section 4963.6030 of the Revised Code regarding a

crossing notice that is not subject to a petition, or while a

crossing notice is subject to tolling under section 4963.6013 of

the Revised Code, the provider may proceed with the construction

of the crossing under the following conditions:
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(A) The provider notifies the railroad of the intent to do

both of the following:

(1) Proceed with construction of the crossing prior to the

resolution of the petition or expiration of the time period;

(2) Obtain a bond or letter of credit in the sum of

twenty-five thousand dollars pavable to the railroad for any

damages resulting from the construction of the crossing.

(B) The provider obtains the bond or letter of credit

described in division (A) (2) of this section.

(C) The public utilities commission has not made a

determination under section 4963.6025 of the Revised Code or

division (B) of section 4963.6026 of the Revised Code.

Sec. 4963.6024. A railroad that receives notice under

division (A) of section 4963.6023 of the Revised Code may

request the public utilities commission to issue an order

prohibiting a provider from proceeding with the construction of

a _crossing under section 4963.6023 of the Revised Code because

there is a reasonable likelihood that one of the following

situations applies:

(A) The crossing involves a significant and imminent

likelihood of danger to the public health or safety.

(B) The crossing is a serious threat to the safe operation

of the railroad or the current use of the railroad right-of-way

or public right-of-way.

Sec. 4963.6025. If the public utilities commission

determines that there is a reasonable likelihood that one or

both of the situations described in division (A) or (B) of

section 4963.6024 of the Revised Code applies regarding the
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construction of a crossing under section 4963.6023 of the

Revised Code, the commission shall do both of the following:

(A) Issue an order temporarily enjoining construction of

the crossing;

(B) Conduct further proceedings to determine if one or

both of the situations apply.

Sec. 4963.6026. If the public utilities commission

determines after conducting a proceeding under section 4963.6025

of the Revised Code that one or both of the situations described

in division (A) or (B) of section 4963.6024 of the Revised Code

apply with respect to the construction of a crossing, the

commission shall do one of the following:

(A) Issue an order that does the following:

(1) Reguires the provider, railroad, or both to take such

action the commission determines necessary to remedy the

situation regarding the crossing;

(2) Resends the order enjoining construction of the

crossing.

(B) Issue an order enjoining construction of the crossing

permanently, if no action is possible to remedy the situation

regarding the crossing.

Sec. 4963.6030. (A) Except as provided in division (B) of

this section, a provider may begin construction of a crossing

under a crossing notice after sixty days have expired since the

date the crossing notice was submitted.

(B) The provider may not begin construction of the

crossing if the underlving crossing notice is the subject of any

of the following:
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(1) A petition pending under section 4963.6014 or

4963.6020 of the Revised Code;

(2) A proceeding pending under sections 4963.6024 and

4963.6025 of the Revised Code;

(3) Tolling under section 4963.6013 of the Revised Code;

(4) A determination under division (B) of section

4963.6026 of the Revised Code.

Sec. 4963.6031. (A) Except as provided in division (B) of

this section, a provider shall begin construction of a crossing

under a crossing notice not later than one hundred eighty days

after submitting the crossing notice.

(B) A provider shall have such additional time as is

reasonably necessary to begin construction on the crossing

bevond the one-hundred-eightyv-day time period, if the provider

is or was subject to any of the following:

(1) A petition or proceeding described under division (B)

(1) or (2) of section 4963.6030 of the Revised Code;

(2) Tolling under section 4963.6013 of the Revised Code;

(3) Force majeure or actions of a third party.

Sec. 4963.6032. A crossing notice shall expire and the fee

accompanvying the crossing notice as provided under section

4963.605 of the Revised Code may be retained by the railrocad if

the provider fails to begin construction of the crossing in the

time required under section 4963.6031 of the Revised Code. A

provider that fails to begin construction of a crossing as

described in this section may seek to construct the crossing by

submitting a new crossing notice under section 4963.603 of the

Revised Code.
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Sec. 4963.6034. (A) Fach railroad shall establish and

maintain standards for crossings in this state, which shall

include technical requirements for crossings that do not exceed

the requirements of the national electrical safety code

established by the institute of electrical and electronics

engineers.

(B) Each railroad shall provide the following:

(1) A mailing address, internet-based interface access

information, and electronic mail address for submission of

crossing notices under section 4963.604 of the Revised Code;

(2) A telephone number for notices under section 4963.6049

of the Revised Code.

(C) Each railroad shall provide the information described

in divisions (A) and (B) of this section on request of a

provider.

(D) Each railroad shall comply with the requirements of

this section not later than ninety days after the effective date

of this section.

Sec. 4963.6035. (A) Except as provided in division (B) of

this section, a railroad shall not establish or impose crossing

standards in addition to the standards established under

division (A) of section 4963.6034 of the Revised Code.

(B) A railroad may establish or impose additional crossing

standards for a particular railroad right-of-way for which a

crossing notice is submitted that has unigue characteristics and

the additional standards are reasonably necessary to protect the

public health and safety or the safe operation and current use

of the railroad right-of-way. The additional standards shall not

exceed the requirements of the national electrical safety code
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established by the institute of electrical and electronics

engineers.

Sec. 4963.6038. If a railroad provides flagging for the

the construction of a crossing, the provider constructing the

crossing shall reimburse the railroad for the actual,

reasonable, and documented costs associated with the flagging.

The reimbursement shall only be required for flagging provided

during the actual time construction activity for the crossing is

occurring.

Sec. 4963.6041. A railroad may require safety personnel to

be present during the time construction activity for a crossing

is occurring.

Sec. 4963.6042. If a railroad requires the presence of

safety personnel during the time construction activity for a

crossing is occurring, the railroad shall do one of the

following:

(A) Provide the personnel and make sure they are present

during the construction activity;

(B) Permit the provider to hire third-party contractors to

serve as safety personnel and to be present during the

construction activity.

Sec. 4963.6043. If a railroad permits a provider to hire

safety personnel under section 4963.6042 of the Revised Code,

the railroad shall provide a list of third-party contractors

approved by the railroad to serve as such safety personnel.

Sec. 4963.6044. Tf a provider hires safety personnel under

section 4963.6042 of the Revised Code, the provider shall be

solely responsible for the cost of employing that personnel.

Page 77

2229
2230

2231
2232
2233
2234
2235
2236
2237

2238
2239
2240

2241
2242
2243
2244

2245
2246

2247
2248
2249

2250
2251
2252
2253

2254
2255
2256



Sub. H. B. No. 246
I_133_2873

Sec. 4963.6045. Safety personnel shall not be required to

be present in either of the following situations:

(A) For construction activity for a crossing if the

construction activity is not in the railroad right-of-way;

(B) For facility maintenance, repalr, or replacement

activity in a crossing if the activity does not involve

excavation or continuous work within twenty-five feet of

railroad track located in the railroad right-of-way containing

the crossing.

Sec. 4963.6048. Each railroad and provider shall be

responsible for the maintenance and repair of their own property

located in the railroad right-of-way containing the crossing.

Sec. 4963.6049. A railroad shall give immediate notice to

a provider, and a provider shall give immediate notice to a

railroad, if the railroad or provider needs to perform either of

the following regarding a crossing to which they are both

subject, and that performance may affect the other's operations:

(A) Emergency maintenance or repailr within the railroad

right-of-way containing the crossing;

(B) Maintenance or repair involving excavation or

continuous work within twenty-five feet of railroad track

located in the railroad right-of-way containing the crossing.

Sec. 4963.6052. A railroad may require a provider to

relocate provider facilities in a crossing, at the railroad's

expense, if the relocation is necessary to accommodate railroad

operations.

Sec. 4963.6053. A railroad shall provide a statement or

other supporting documentation to a provider specifyving the
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operational reasons for a relocation reguirement under section

4963.6052 of the Revised Code not later than fifteen days after

the provider regquests the statement or documentation.

Sec. 4963.6054. A provider shall not be subject to any fee

or charge for relocating provider facilities pursuant to a

relocation requirement from a railroad under section 4963.6052

of the Revised Code.

Sec. 4963.6057. Except as provided in section 4963.6058 of

the Revised Code, a provider shall not transfer or assign any of

its rights in a crossing without the prior written permission of

the railroad whose railroad right-of-way is subject to the

crossing, which permission that railroad shall not unreasonably

withhold.

Sec. 4963.6058. A provider may assign or otherwise

transfer any of its rights in a crossing, without the permission

of the railroad whose railroad right-of-way is subiject to the

crossing, to any entity controlled by, controlling, or under the

common control of, the provider, or to any entity into, or with

which, the provider is merged or consolidated or which acguires

ownership or control of all or substantially all of the

provider's facilities.

Sec. 4963.6059. A provider shall give notice of an

assignment or transfer of a crossing under section 4963.6058 of

the Revised Code to the railroad whose railroad right-of-way is

subject to the crossing not later than sixty days after the date

the transfer or assignment is executed.

Sec. 4963.6062. Except as provided in section 4963.6063 of

the Revised Code, each railroad and provider subject to a

crossing shall be liable for any damage or injury to any person
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or property caused by their own acts or omissions.

Sec. 4963.6063. Notwithstanding any law or regulation, a

railroad and provider subject to a crossing shall not be liable

to each other for consequential, incidental, punitive,

exemplary, indirect, or business interruption damages suffered

by either, including lost profits, whether established in

statutes, tort, or contract, regardless of the theory of

liability on which the liability claim rests.

Sec. 4963.6065. A railroad or provider subject to a

crossing for which construction has been completed may file a

petition with the public utilities commission requesting the

commission to resolve any dispute between the railroad and

provider regarding the crossing. The commission shall hold a

hearing and make any determination necessary to resolve the

dispute.

Sec. 4963.6067. The public utilities commission shall

adopt rules necessary to effectuate the purposes and

requirements of sections 4963.60 to 4963.6065 of the Revised

Code, including rules governing crossing notices, notifications,

petitions, and proceedings under those sections.

Sec. 5301.075. As used sections 5301.076 and 5301.077 of

the Revised Code, "solar collector system" means a solar

collector or other solar energy device, the primary purpose of

which is to provide for the collection, storage, and

distribution of solar enerqy for electricity generation, space

heating, space cooling, or water heating.

Sec. 5301.076. No covenant, condition, or restriction set

forth in a deed, and no rule, regulation, bylaw, or other

governing document or agreement of a homeowners, neighborhood,
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civic, or other association, shall impose or be construed to

impose any unreasonable limitation on the installation of a

solar collector system on the roof or exterior walls of

improvements, provided the property owner owns or has the right

to exclusive use of the roof or exterior walls. For purposes of

this section, "unreasonable limitation" includes a limitation

that significantly increases the cost, or significantly

decreases the efficiency, of the solar collector system.

Sec. 5301.077. If a property owner installs or intends to

install a solar collector system, the property owner may

negotiate to obtain a solar access easement described in section

5301.63 of the Revised Code.

Sec. 5311.195. As used in sections 5311.196 and 5311.197

of the Revised Code, "solar collector system" means a solar

collector or other solar energy device, the primary purpose of

which is to provide for the collection, storage, and

distribution of solar enerqgy for electricity generation, space

heating, space cooling, or water heating.

Sec. 5311.196. No declaration, bylaw, rule, requlation, or

agreement of a condominium property, or construction of any of

these items by the board of managers of its unit owners

association, shall impose or be construed to impose any

unreasonable limitation on the installation of a solar collector

system on the roof or exterior walls of improvements, provided

there is no competing use of the roof or exterior walls. For

purposes of this section, "unreasonable limitation" includes a

limitation that significantly increases the cost, or

significantly decreases the efficiency, of the solar collector

system.

Sec. 5311.197. If a unit owner installs or intends to
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install a solar collector system, the unit owner may negotiate

to obtain a solar access easement described in section 5301.63

of the Revised Code.

Section 2. That existing sections 121.95, 1509.02,
4901.10, 4905.10, 4905.402, 4905.92, 4905.95, 4906.01, 4906.02,
4906.03, 4906.20, 4906.201, 4907.44, 4911.02, 4911.15, 4911.17,
4911.18, 4923.01, 4923.07, 4927.03, 4928.06, 4928.08, 4929.20,

and 4933.11 of the Revised Code are hereby repealed.

Section 3. That section 4928.71 of the Revised Code is

hereby repealed.
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