AM1988

H.B. 308
As Introduced

moved to amend as follows:

Del ete Iines 64 through 374

After line 374, insert:

"Sec. 4123.01. As used in this chapter
(A (1) "Enpl oyee" neans:

(a) Every person in the service of the state, or of any
county, nunicipal corporation, township, or school district
therein, including regular nenbers of lawfully constituted police
and fire departnments of nunicipal corporations and townshi ps,
whet her paid or volunteer, and wherever serving within the state
or on tenporary assignment outside thereof, and executive officers
of boards of education, under any appointment or contract of hire,
express or inplied, oral or witten, including any el ected
official of the state, or of any county, rmunicipal corporation, or

townshi p, or nmenbers of boards of education

As used in division (A (1)(a) of this section, the term
"empl oyee" includes the foll owi ng persons when responding to an
i nherently dangerous situation that calls for an i medi ate
response on the part of the person, regardl ess of whether the
person is within the linmts of the jurisdiction of the person's

regul ar enpl oynment or voluntary service when respondi ng, on the
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condition that the person responds to the situation as the person
otherwise would if the person were on duty in the person's
jurisdiction:

(i) Of-duty peace officer s—As—used—in—divisieon{AD{a->

" "
3

section—2935-01 of the Revised Code—
(1i) OFf-duty firefighters—whether paid-or—volunteer—of a
awtu-y—constituted firedepartrent—,
(i) Of-duty Hrstresponders—energency—nedical
- basi-c. i cal haici . " ’
i cal el e whetd g

vol unteer— energency nedi cal workers of an ambul ance service

organi zation or emergency nedical service organizati on pursuant—te
Chapter—4765.—of the Revised-Code.

(b) Every person in the service of any person, firm or
private corporation, including any public service corporation,
that (i) enploys one or nore persons regularly in the same
busi ness or in or about the sane establishnent under any contract
of hire, express or inplied, oral or witten, including aliens and
m nors, househol d workers who earn one hundred sixty dollars or
nmore in cash in any cal endar quarter from a single household and
casual workers who earn one hundred sixty dollars or nore in cash
in any cal endar quarter froma single enployer, or (ii) is bound
by any such contract of hire or by any other witten contract, to
pay into the state insurance fund the prem uns provided by this

chapt er.

(c) BEvery person who perforns | abor or provides services
pursuant to a construction contract, as defined in section 4123.79

of the Revised Code, if at least ten of the following criteria

appl y:
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(i) The person is required to conply with instructions from
the other contracting party regardi ng the manner or nethod of

perform ng services;

(ii) The person is required by the other contracting party to

have parti cul ar training;

(iii) The person's services are integrated into the regular

functioning of the other contracting party;
(iv) The person is required to performthe work personally;

(v) The person is hired, supervised, or paid by the other

contracting party;

(vi) A continuing relationship exists between the person and
the other contracting party that contenplates continuing or

recurring work even if the work is not full tine;

(vii) The person's hours of work are established by the other

contracting party;

(viii) The person is required to devote full tinme to the

busi ness of the other contracting party;

(ix) The person is required to performthe work on the

premi ses of the other contracting party;

(x) The person is required to follow the order of work set by

the other contracting party;

(xi) The person is required to make oral or witten reports

of progress to the other contracting party;

(xii) The person is paid for services on a regular basis such

as hourly, weekly, or nonthly;

(xiii) The person's expenses are paid for by the other

contracting party;

Page 3

51
52
53

54
55

56
57

58

59
60

61
62
63

64
65

66
67

68
69

70
71

72
73

74
75

76
77

133HB308-1988/BJD



AM1988

(xiv) The person's tools and materials are furni shed by the

ot her contracting party;

(xv) The person is provided with the facilities used to

per form servi ces;

(xvi) The person does not realize a profit or suffer a |oss

as a result of the services provided;

(xvii) The person is not perform ng services for a nunber of

enpl oyers at the sane tine;

(xviii) The person does not make the sanme services avail abl e

to the general public;

(xi x) The other contracting party has a right to discharge

the person;

(xx) The person has the right to end the relationship with
the other contracting party without incurring liability pursuant

to an enpl oynent contract or agreenent.

Every person in the service of any independent contractor or
subcontractor who has failed to pay into the state insurance fund
the anount of prem um determined and fixed by the admi nistrator of
wor kers' conpensation for the person's enploynent or occupation or
who is a self-insuring enployer and who has failed to pay
conpensati on and benefits directly to the enployer's injured and
to the dependents of the enployer's killed enpl oyees as required
by section 4123.35 of the Revised Code, shall be considered as the
enpl oyee of the person who has entered into a contract, whether
witten or verbal, with such independent contractor unless such
enpl oyees or their |egal representatives or beneficiaries elect,
after injury or death, to regard such i ndependent contractor as

t he enpl oyer.

(d) Every person who operates a vehicle or vessel in the
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performance of services for or on behalf of a notor carrier
transporting property, unless all of the follow ng factors apply

to the person:

(i) The person owns the vehicle or vessel that is used in
perform ng the services for or on behalf of the carrier, or the
person | eases the vehicle or vessel under a bona fide | ease
agreenment that is not a tenporary replacenent | ease agreenent. For
pur poses of this division, a bona fide | ease agreenent does not
i nclude an agreenent between the person and the notor carrier
transporting property for which, or on whose behal f, the person

provi des servi ces.

(ii) The person is responsible for supplying the necessary
personal services to operate the vehicle or vessel used to provide

t he service

(iii) The conpensation paid to the person is based on factors
related to work perfornmed, including on a nil eage-based rate or a
percentage of any schedule of rates, and not solely on the basis

of the hours or tinme expended.

(iv) The person substantially controls the neans and manner
of performng the services, in conformance with regul atory

requi rements and specifications of the shipper.

(v) The person enters into a witten contract with the
carrier for whomthe person is perform ng the services that
descri bes the rel ati onshi p between the person and the carrier to

be that of an independent contractor and not that of an enpl oyee.

(vi) The person is responsible for substantially all of the
princi pal operating costs of the vehicle or vessel and equi pnent
used to provide the services, including naintenance, fuel,

repairs, supplies, vehicle or vessel insurance, and personal
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expenses, except that the person nay be paid by the carrier the
carrier's fuel surcharge and incidental costs, including tolls,

permits, and | unper fees.

(vii) The person is responsible for any economc |oss or

econom c gain fromthe arrangenment with the carrier
(2) "Enpl oyee" does not nmean any of the follow ng:

(a) A duly ordai ned, conm ssioned, or |icensed mnister or
assi stant or associate mnister of a church in the exercise of

mnistry;
(b) Any officer of a fanmily farm corporation;
(c) An individual incorporated as a corporation

(d) An officer of a nonprofit corporation, as defined in
section 1702. 01 of the Revised Code, who volunteers the person's

services as an officer;

(e) An individual who otherwi se is an enpl oyee of an enpl oyer
but who signs the waiver and affidavit specified in section
4123.15 of the Revised Code on the condition that the
adm ni strator has granted a waiver and exception to the

i ndi vidual's enpl oyer under section 4123.15 of the Revi sed Code;

(f)(i) Aqualifying enpl oyee described in division (A)(14)(a)
of section 5703.94 of the Revised Code when the qualifying
enpl oyee is performng disaster work in this state during a
di saster response period pursuant to a qualifying solicitation

received by the enpl oyee's enpl oyer;

(ii) A qualifying enpl oyee described in division (A)(14)(b)
of section 5703.94 of the Revised Code when the qualifying
enpl oyee is perform ng disaster work in this state during a

di saster response period on critical infrastructure owned or used
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by the enpl oyee's enpl oyer;

(iii) As used in division (A (2)(f) of this section,

n

"critical infrastructure," "disaster response period," "disaster
work," and "qualifying enpl oyee" have the same neanings as in

section 5703.94 of the Revised Code.

Any enpl oyer may elect to include as an "enpl oyee" within
this chapter, any person excluded fromthe definition of
"enpl oyee" pursuant to division (A (1)(d) or (A(2)(a), (b), (c),
or (e) of this section in accordance with rules adopted by the
adm ni strator, with the advice and consent of the bureau of
wor kers' conpensation board of directors. If an enployer is a
partnership, sole proprietorship, individual incorporated as a
corporation, or famly farm corporation, such enployer may el ect
to include as an "enployee" within this chapter, any nenber of
such partnership, the owner of the sole proprietorship, the
i ndi vidual incorporated as a corporation, or the officers of the
famly farmcorporation. Nothing in this section shall prohibit a
partner, sole proprietor, or any person excluded fromthe
definition of "enployee" pursuant to division (A)(2)(a), (b), (c),
or (e) of this section fromelecting to be included as an
"enpl oyee" under this chapter in accordance with rul es adopted by

the adm nistrator, with the advice and consent of the board.

In the event of an el ection, the enployer or person el ecting
coverage shall serve upon the bureau of workers' conpensation
witten notice nam ng the person to be covered and include the
person's renuneration for prem um purposes in all future payrol
reports. No partner, sole proprietor, or person excluded fromthe
definition of "enployee" pursuant to division (A)(1)(d) or
(A(2)(a), (b), (c), or (e) of this section, shall receive

benefits or conpensation under this chapter until the bureau
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receives witten notice of the election pernmitted by this section.

For informational purposes only, the bureau shall prescribe
such | anguage as it considers appropriate, on such of its fornms as
it considers appropriate, to advise enployers of their right to
elect to include as an "enployee" within this chapter a sole
proprietor, any nmenber of a partnership, or a person excluded from
the definition of "enployee" under division (A (1)(d) or
(A(2)(a), (b), (c), or (e) of this section, that they should
check any health and disability insurance policy, or other form of
health and disability plan or contract, presently covering them
or the purchase of which they may be considering, to determne
whet her such policy, plan, or contract excludes benefits for
illness or injury that they m ght have el ected to have covered by

wor kers' conpensati on.
(B)(1) "Enpl oyer" neans:

(a) The state, including state hospitals, each county,
nmuni ci pal corporation, township, school district, and hospita
owned by a political subdivision or subdivisions other than the

state;

(b) Every person, firm professional enployer organization
and private corporation, including any public service corporation,
that (i) has in service one or nore enpl oyees or shared enpl oyees
regularly in the sane business or in or about the sane
establ i shment under any contract of hire, express or inplied, oral
or witten, or (ii) is bound by any such contract of hire or by
any other witten contract, to pay into the insurance fund the

prem uns provided by this chapter

Al l such enployers are subject to this chapter. Any nenber of
a firmor association, who regularly perforns nanual |abor in or

about a mine, factory, or other establishnment, including a
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househol d establishnent, shall be considered an enpl oyee in

det er mi ni ng whet her such person, firm or private corporation, or
public service corporation, has in its service, one or nore

enpl oyees and the enpl oyer shall report the incone derived from
such | abor to the bureau as part of the payroll of such enpl oyer,
and such nmenber shall thereupon be entitled to all the benefits of

an enpl oyee.

(2) "Enployer" does not include a franchisor with respect to
the franchisor's relationship with a franchisee or an enpl oyee of
a franchisee, unless the franchisor agrees to assune that role in
witing or a court of conpetent jurisdiction deternines that the
franchi sor exercises a type or degree of control over the
franchi see or the franchisee's enployees that is not customarily
exerci sed by a franchisor for the purpose of protecting the
franchi sor's trademark, brand, or both. For purposes of this
di vi sion, "franchisor" and "franchi see" have the same meani ngs as
in 16 CF.R 436.1.

(© "Injury" includes any injury, whether caused by externa
acci dental neans or accidental in character and result, received
in the course of, and arising out of, the injured enployee's

enpl oynent. "I njury" does not include:

(1) Psychiatric conditions except where as foll ows:

(a) Where the claimant's psychiatric conditions have arisen
froman injury or occupational disease sustained by that claimant
or—where;

(b) Where the claimant's psychiatric conditions have arisen
from sexual conduct in which the claimant was forced by threat of

physi cal harmto engage or participate;

(c) Where the claimant is a peace officer, firefighter, or
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ener gency nedi cal worker and is di agnosed with post-traumatic

stress disorder that has been received in the course of, and has

arisen out of, the claimant's enpl oynent as a peace officer,

firefighter. or enmergency nedical worker.

(2) Injury or disability caused primarily by the natural

deterioration of tissue, an organ, or part of the body;

(3) Injury or disability incurred in voluntary participation
in an enpl oyer-sponsored recreation or fitness activity if the
enpl oyee signs a wai ver of the enployee's right to conpensation or
benefits under this chapter prior to engaging in the recreation or

fitness activity;

(4) Acondition that pre-existed an injury unless that
pre-existing condition is substantially aggravated by the injury.
Such a substantial aggravation nust be docunented by objective
di agnostic findings, objective clinical findings, or objective
test results. Subjective conplaints may be evidence of such a
substantial aggravation. However, subjective conplaints wthout
obj ective diagnostic findings, objective clinical findings, or
objective test results are insufficient to substantiate a

substantial aggravati on.

(D) "Child" includes a posthunous child and a child legally
adopted prior to the injury.

(E) "Family farm corporation" means a corporation founded for
the purpose of farming agricultural land in which the majority of
the voting stock is held by and the majority of the stockhol ders
are persons or the spouse of persons related to each other within
the fourth degree of kinship, according to the rules of the civil
law, and at | east one of the related persons is residing on or
actively operating the farm and none of whose stockhol ders are a

corporation. A family farmcorporation does not cease to qualify
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under this division where, by reason of any devise, bequest, or
the operation of the laws of descent or distribution, the

owner shi p of shares of voting stock is transferred to anot her
person, as long as that person is within the degree of kinship

stipulated in this division.

(F) "Cccupational disease" neans a disease contracted in the
course of enploynent, which by its causes and the characteristics
of its manifestation or the condition of the enploynent results in
a hazard which distinguishes the enploynent in character from
enpl oynent generally, and the enploynent creates a risk of
contracting the disease in greater degree and in a different

manner fromthe public in general

(G "Self-insuring enployer” neans an enpl oyer who is granted
the privilege of paying conpensation and benefits directly under
section 4123.35 of the Revised Code, including a board of county
conmm ssioners for the sole purpose of constructing a sports
facility as defined in section 307.696 of the Revised Code,
provided that the electors of the county in which the sports
facility is to be built have approved construction of a sports

facility by ballot election no |ater than Novenber 6, 1997.

(H "Private enployer” neans an enpl oyer as defined in
division (B)(1)(b) of this section

(1) "Professional enployer organization" has the sanme meani ng
as in section 4125.01 of the Revised Code.

(J) "Public enployer" means an enpl oyer as defined in
division (B)(1)(a) of this section

(K) "Sexual conduct" neans vagi nal intercourse between a nale
and fenale; anal intercourse, fellatio, and cunnilingus between

persons regardl ess of gender; and, without privilege to do so, the
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i nsertion, however slight, of any part of the body or any
i nstrunent, apparatus, or other object into the vaginal or anal
cavity of another. Penetration, however slight, is sufficient to

compl et e vagi nal or anal intercourse.

(L) "OQther-states' insurer" nmeans an insurance conpany that
is authorized to provide workers' conpensation insurance coverage
in any of the states that permt enployers to obtain insurance for

wor kers' conpensation clains through i nsurance conpani es.
(M "OQher-states' coverage" neans both of the foll ow ng:

(1) Insurance coverage secured by an eligible enployer for
wor kers' conpensation clains of enpl oyees who are in enpl oynent
relationships localized in a state other than this state or those

enpl oyees' dependents;

(2) Insurance coverage secured by an eligible enployer for
wor kers' conpensation clains that arise in a state other than this
state where an enployer elects to obtain coverage through either

the adm ni strator or an other-states' insurer.

(N "Limted other-states coverage" nmeans insurance coverage
provi ded by the admi nistrator to an eligible enployer for workers'
compensation cl aims of enpl oyees who are in an enpl oynment
relationship localized in this state but are tenporarily working

in a state other than this state, or those enpl oyees' dependents.

(O "Motor carrier" has the same nmeaning as in section
4923. 01 of the Revised Code.

(P) "Peace officer" has the sane neaning as in section
2935. 01 of the Revi sed Code.

(Q "Firefighter" neans a firefighter, whether paid or

volunteer, of a lawfully constituted fire departnent.
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(R "Enmergency nedical worker" neans a first responder

ener gency nedi cal technician-basic, energency nedical

technician-internedi ate, or energency nedica

technician-paranedic, certified under Chapter 4765. of the Revised

Code. whether paid or volunteer."

The motion was agreed to.

SYNOPSIS
LSC techni ca
R C. 4123.01

Updat es a Revi sed Code section that has been anended since

the bill's introduction.
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