AMO0356X1
S.B.5
As Passed by the Senate

Topic: Certificate of Qualification for Enploynment - rebuttable presunption

moved to amend as follows:

Inline 1 of the title, delete "section" and insert 1
"sections"; after "2907.22" insert "and 2953. 25" 2

Inline 2 of the title, after "prostitution" insert "and to
create a rebuttabl e presunption for issuance of a certificate of 4

qualification for enpl oynment under certain circunstances"

In line 3, delete "section" and insert "sections"; after 6
"2907. 22" insert "and 2953. 25" 7
After line 60, insert: 8
"Sec. 2953.25. (A) As used in this section: 9
(1) "Collateral sanction" neans a penalty, disability, or 10
di sadvantage that is related to enpl oynent or occupati onal 11
l'i censing, however denom nated, as a result of the individual's 12
conviction of or plea of guilty to an of fense and that applies by 13
operation of lawin this state whether or not the penalty, 14
disability, or disadvantage is included in the sentence or 15
j udgnent i nposed. 16
"Col | ateral sanction" does not include inprisonnent, 17
probation, parole, supervised release, forfeiture, restitution, 18
fine, assessnment, or costs of prosecution. 19
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(2) "Decision-maker" includes, but is not limted to, the
state acting through a departnent, agency, board, conm ssion, or
instrunentality established by the law of this state for the
exerci se of any function of government, a political subdivision,
an educational institution, or a government contractor or
subcontractor nmade subject to this section by contract, |aw, or

ordi nance.

(3) "Departnent-funded progranf nmeans a residential or
nonresidential programthat is not a termin a state correctiona
institution, that is funded in whole or part by the departnent of
rehabilitation and correction, and that is inposed as a sanction
for an offense, as part of a sanction that is inposed for an
of fense, or as a termor condition of any sanction that is inposed

for an of fense.

(4) "Designee" neans the person designated by the deputy
director of the division of parole and comunity services to

performthe duties designated in division (B) of this section.

(5) "Division of parole and community services" neans the
di vi sion of parole and conmunity services of the departnent of

rehabilitati on and correction.

(6) "Ofense" nmeans any felony or m sdenmeanor under the | aws

of this state.

(7) "Political subdivision" has the sane neaning as in
section 2969.21 of the Revised Code.

(8) "Discretionary civil inmpact," "licensing agency," and
"mandatory civil inpact" have the sanme meanings as in section

2961. 21 of the Revi sed Code.

(B)(1) An individual who is subject to one or nore collatera

sanctions as a result of being convicted of or pleading guilty to

Page 2

20
21
22
23
24
25
26

27
28
29
30
31
32
33

34
35
36

37
38
39

40
41

42
43

44
45
46

47
48

133SB5-0356X1/RYT



AMO0356X1

an of fense and who either has served a termin a state
correctional institution for any offense or has spent tine in a
depart nment -funded program for any offense nay file a petition with
the designee of the deputy director of the division of parole and
community services for a certificate of qualification for

enpl oynent .

(2) An individual who is subject to one or nore coll ateral
sanctions as a result of being convicted of or pleading guilty to
an offense and who is not in a category described in division
(B)(1) of this section nmay file for a certificate of qualification

for enploynment by doing either of the foll ow ng:

(a) In the case of an individual who resides in this state,
filing a petition with the court of common pleas of the county in
whi ch the person resides or with the designee of the deputy

director of the division of parole and comrunity services;

(b) In the case of an individual who resides outside of this
state, filing a petition with the court of comon pleas of any
county in which any conviction or plea of guilty fromwhich the
i ndi vidual seeks relief was entered or with the desi gnhee of the

deputy director of the division of parole and comunity services.

(3) A petition under division (B)(1) or (2) of this section
shall be made on a copy of the form prescribed by the division of
parol e and community services under division (J) of this section
and shall contain all of the information described in division (F)

of this section.

(4) (a) Except as provided in division (B)(4)(b) of this
section, an individual may file a petition under division (B)(1)
or (2) of this section at any time after the expiration of

whi chever of the following is applicable:
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(i) If the offense that resulted in the collateral sanction
fromwhich the individual seeks relief is a felony, at any tine
after the expiration of one year fromthe date of rel ease of the
i ndi vidual fromany period of incarceration in a state or |ocal
correctional facility that was inposed for that offense and al
peri ods of supervision inposed after release fromthe period of
i ncarceration or, if the individual was not incarcerated for that
of fense, at any tine after the expiration of one year fromthe
date of the individual's final release fromall other sanctions

i mposed for that offense.

(ii) I'f the offense that resulted in the collateral sanction
from which the individual seeks relief is a msdeneanor, at any
time after the expiration of six nonths fromthe date of rel ease
of the individual fromany period of incarceration in a |oca
correctional facility that was inposed for that offense and al
peri ods of supervision inposed after release fromthe period of
incarceration or, if the individual was not incarcerated for that
of fense, at any tinme after the expiration of six nonths fromthe
date of the final release of the individual fromall sanctions

i nposed for that offense including any period of supervision.

(b) The departnment of rehabilitation and correction may
establish criteria by rule adopted under Chapter 119. of the
Revi sed Code that, if satisfied by an individual, would allowthe
individual to file a petition before the expiration of six nonths
or one year fromthe date of final release, whichever is

appl i cabl e under division (B)(4)(a) of this section.

(5)(a) A designee that receives a petition for a certificate
of qualification for enploynment from an individual under division
(B)(1) or (2) of this section shall review the petition to

determ ne whether it is conplete. If the petition is conplete, the
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desi gnee shall forward the petition, and any other information the
desi gnee possesses that relates to the petition, to the court of
common pleas of the county in which the individual resides if the
i ndi vidual submitting the petition resides in this state or, if
the individual resides outside of this state, to the court of
common pleas of the county in which the conviction or plea of

guilty fromwhich the individual seeks relief was entered.

(b) A court of common pleas that receives a petition for a
certificate of qualification for enploynent from an individua
under division (B)(2) of this section, or that is forwarded a
petition for such a certificate under division (B)(5)(a) of this
section, shall attenpt to deternmine all other courts in this state
in which the individual was convicted of or pleaded guilty to an
of fense other than the offense fromwhich the individual is
seeking relief. The court that receives or is forwarded the
petition shall notify all other courts in this state that it
determ nes under this division were courts in which the individual
was convicted of or pleaded guilty to an offense other than the
of fense fromwhich the individual is seeking relief that the
i ndi vidual has filed the petition and that the court may send

comrents regardi ng the possible issuance of the certificate.

A court of conmon pleas that receives a petition for a
certificate of qualification for enpl oyment under division (B)(2)
of this section shall notify the county's prosecuting attorney

that the individual has filed the petition

A court of conmon pleas that receives a petition for a
certificate of qualification for enploynent under division (B)(2)
of this section, or that is forwarded a petition for qualification
under division (B)(5)(a) of this section may direct the clerk of

court to process and record all notices required in or under this
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secti on.

(O (1) Upon receiving a petition for a certificate of
qualification for enploynment filed by an individual under division
(B)(2) of this section or being forwarded a petition for such a
certificate under division (B)(5)(a) of this section, the court
shall review the individual's petition, the individual's crimna
history, all filings submitted by the prosecutor or by the victim
in accordance with rul es adopted by the division of parole and
community services, the applicant's nmilitary service record, if
appl i cabl e, and whether the applicant has an enotional, nental, or
physical condition that is traceable to the applicant's nmilitary
service in the armed forces of the United States and that was a
contributing factor in the comm ssion of the offense or offenses,
and all other relevant evidence. The court nmay order any report,

i nvestigation, or disclosure by the individual that the court
believes is necessary for the court to reach a deci sion on whether
to approve the individual's petition for a certificate of

qualification for enploynent.

(2) Upon receiving a petition for a certificate of
qualification for enploynment filed by an individual under division
(B)(2) of this section or being forwarded a petition for such a
certificate under division (B)(5)(a) of this section, except as
ot herwi se provided in this division, the court shall decide
whether to issue the certificate within sixty days after the court
receives or is forwarded the conpleted petition and al
informati on requested for the court to nmake that decision. Upon
request of the individual who filed the petition, the court may

extend the sixty-day period specified in this division.

(3) Subjeet Except as provided in division (C)(5) of this
section and subject to division (C¢5) (7) of this section, a
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court that receives an individual's petition for a certificate of
qualification for enploynment under division (B)(2) of this section
or that is forwarded a petition for such a certificate under
division (B)(5)(a) of this section may issue a certificate of
qualification for enploynment, at the court's discretion, if the
court finds that the individual has established all of the

followi ng by a preponderance of the evidence:

(a) Ganting the petition will materially assist the

i ndi vidual in obtaining enploynment or occupational |icensing.

(b) The individual has a substantial need for the relief

requested in order to live a lawabiding life.

(c) Ganting the petition would not pose an unreasonable risk

to the safety of the public or any individual

(4) The submission of an inconplete petition by an individual
shall not be grounds for the designee or court to deny the

petition.

(5) Subject to division (C)(6) of this section, an individual

is rebuttably presuned to be eligible for a certificate of

qualification for enploynment if the court that receives the

individual's petition under division (B)Y(2) of this section or

that is forwarded a petition under division (B)(5)(a) of this

section finds all of the foll ow ng:

(a) The application was filed after the expiration of the

applicable waiting period prescribed in division (B)(4) of this

section;

(b) If the offense that resulted in the collateral sanction

fromwhich the individual seeks relief is a felony, at |east three

vears have el apsed since the date of rel ease of the individual

fromany period of incarceration in a state or |ocal correctiona
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facility that was inposed for that offense and all periods of

supervi sion i nposed after release fromthe period of incarceration

or, if the individual was not incarcerated for that offense, at at

| east three years have el apsed since the date of the individual's

final release fromall other sanctions inposed for that offense;

(c) If the offense that resulted in the collateral sanction

fromwhich the individual seeks relief is a nmsdeneanor, at | east

one vear has el apsed since the date of rel ease of the individua

fromany period of incarceration in a local correctional facility

that was inposed for that offense and all periods of supervision

i nposed after release fromthe period of incarceration or, if the

individual was not incarcerated for that offense, at |east one

vear has el apsed since the date of the final rel ease of the

individual fromall sanctions inposed for that offense including

any period of supervision.

(6) An application that neets all of the requirenents for the

presunption under division (C)(5) of this section shall be denied

only if the court that receives the petition finds that the

evi dence revi ewed under _division (O (1) of this section rebuts the

presunption of eligibility for issuance by establishing., by clear

and convincing evidence, that the applicant has not been

rehabilitat ed.

(7) A certificate of qualification for enploynent shall not

create relief fromany of the followi ng collateral sanctions:

(a) Requirenents inposed by Chapter 2950. of the Revised Code
and rul es adopted under sections 2950.13 and 2950. 132 of the
Revi sed Code;

(b) Adriver's license, conmercial driver's license, or
probationary |icense suspension, cancellation, or revocation
pursuant to section 4510.037, 4510.07, 4511.19, or 4511.191 of the
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Revised Code if the relief sought is available pursuant to section
4510. 021 or division (B) of section 4510.13 of the Revised Code;

(c) Restrictions on enploynment as a prosecutor or |aw

enforcenent officer;

(d) The denial, ineligibility, or automatic suspension of a
l'icense that is inposed upon an individual applying for or holding
a license as a health care professional under Title XLVII of the
Revi sed Code if the individual is convicted of, pleads guilty to,
is subject to a judicial finding of eligibility for intervention
inlieu of conviction in this state under section 2951.041 of the
Revi sed Code, or is subject to treatnent or intervention in lieu
of conviction for a violation of section 2903. 01, 2903. 02,

2903. 03, 2903.11, 2905.01, 2907.02, 2907.03, 2907.05, 2909. 02,
2911. 01, 2911.11, or 2919.123 of the Revised Code;

(e) The i mmedi ate suspension of a license, certificate, or
evi dence of registration that is inposed upon an individua
holding a license as a health care professional under Title XLVII
of the Revised Code pursuant to division (C) of section 3719.121
of the Revised Code;

(f) The denial or ineligibility for enploynent in a pain
clinic under division (B)(4) of section 4729.552 of the Revised
Code;

(g) The nmandatory suspension of a license that is inposed on
an individual applying for or holding a license as a health care
prof essi onal under Title XLVII of the Revised Code pursuant to
section 3123.43 of the Revised Code.

{67 (8) If a court that receives an individual's petition for
a certificate of qualification for enpl oynent under division

(B)(2) of this section or that is forwarded a petition for such a
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certificate under division (B)(5)(a) of this section denies the
petition, the court shall provide witten notice to the individua
of the court's denial. The court nmay place conditions on the

i ndividual regarding the individual's filing of any subsequent
petition for a certificate of qualification for enploynent. The
witten notice nust notify the individual of any conditions placed
on the individual's filing of a subsequent petition for a

certificate of qualification for enpl oynent.

If a court of commopn pleas that receives an individual's
petition for a certificate of qualification for enpl oynment under
division (B)(2) of this section or that is forwarded a petition
for such a certificate under division (B)(5)(a) of this section
denies the petition, the individual may appeal the decision to the
court of appeals only if the individual alleges that the denial
was an abuse of discretion on the part of the court of common

pl eas.

(D) (1) Acertificate of qualification for enpl oynent issued
to an individual lifts the automatic bar of a collateral sanction
and a deci sion-maker shall consider on a case-by-case basis
whet her to grant or deny the issuance or restoration of an
occupational license or an enploynment opportunity, notw thstandi ng
the individual's possession of the certificate, w thout, however,
reconsidering or rejecting any finding nmade by a designee or court

under division (C(3) of this section.

(2) The certificate constitutes a rebuttable presunption that
the person's crimnal convictions are insufficient evidence that
the person is unfit for the |license, enploynment opportunity, or
certification in question. Notw thstanding the presunption
establ i shed under this division, the agency nmay deny the |icense
or certification for the person if it determnes that the person

is unfit for issuance of the |icense.
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(3) If an enpl oyer that has hired a person who has been
i ssued a certificate of qualification for enploynent applies to a
licensing agency for a license or certification and the person has
a conviction or guilty plea that otherw se would bar the person's
enpl oyment with the enployer or licensure for the enpl oyer because
of a mandatory civil inpact, the agency shall give the person
i ndi vi dual i zed consi deration, notw thstanding the mandatory civil
i mpact, the mandatory civil inpact shall be considered for al
purposes to be a discretionary civil inpact, and the certificate
constitutes a rebuttable presunption that the person's crimna
convictions are insufficient evidence that the person is unfit for
the enpl oynment, or that the enployer is unfit for the |icense or

certification, in question.

(E) Acertificate of qualification for enpl oynent does not
grant the individual to whomthe certificate was issued relief
fromthe nandatory civil inpacts identified in division (A) (1) of
section 2961.01 or division (B) of section 2961.02 of the Revised
Code.

(F) A petition for a certificate of qualification for
enpl oyment filed by an individual under division (B)(1) or (2) of
this section shall include all of the foll ow ng:

(1) The individual's nane, date of birth, and social security

nunber ;

(2) Al aliases of the individual and all social security

nunbers associated with those ali ases;

(3) The individual's residence address, including the city,

county, and state of residence and zip code;

(4) The length of time that the individual has resided in the

individual's current state of residence, expressed in years and
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nont hs of residence;

(5) A general statenent as to why the individual has filed
the petition and how the certificate of qualification for

enpl oynent woul d assi st the individual;

(6) A summary of the individual's criminal history with
respect to each offense that is a disqualification from enpl oynent
or licensing in an occupation or profession, including the years

of each conviction or plea of guilty for each of those of fenses;

(7) A summary of the individual's enploynent history,

speci fying the name of, and dates of enploynent with, each
enpl oyer ;
(8) Verifiable references and endorsenents;

(9) The nane of one or nore inmmediate fanm |y nmenbers of the
i ndi vidual, or other persons with whomthe individual has a close

rel ati onshi p, who support the individual's reentry plan

(10) A summary of the reason the individual believes the

certificate of qualification for enmpl oyment should be granted;

(11) Any other information required by rule by the departnent

of rehabilitation and correction.

(Q(1) In ajudicial or administrative proceeding all eging
negligence or other fault, a certificate of qualification for
enpl oynent issued to an individual under this section may be
i ntroduced as evidence of a person's due care in hiring,
retaining, licensing, leasing to, adnitting to a school or
program or otherw se transacting business or engaging in activity
with the individual to whomthe certificate of qualification for
enpl oynment was issued if the person knew of the certificate at the

time of the all eged negligence or other fault.
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(2) In any proceeding on a clai magai nst an enpl oyer for
negligent hiring, a certificate of qualification for enploynent
i ssued to an individual under this section shall provide imunity
for the enployer as to the claimif the enployer knew of the

certificate at the tinme of the alleged negligence.

(3) If an enpl oyer hires an individual who has been issued a
certificate of qualification for enploynent under this section, if
the individual, after being hired, subsequently denonstrates
dangerousness or is convicted of or pleads guilty to a felony, and
if the enployer retains the individual as an enpl oyee after the
denmonstrati on of dangerousness or the conviction or guilty plea,
the enployer may be held liable in a civil action that is based on
or relates to the retention of the individual as an enpl oyee only
if it is proved by a preponderance of the evidence that the person
having hiring and firing responsibility for the enpl oyer had
actual know edge that the enpl oyee was dangerous or had been
convicted of or pleaded guilty to the felony and was willful in
retaining the individual as an enpl oyee after the denonstration of
dangerousness or the conviction or guilty plea of which the person

has actual know edge.

(H A certificate of qualification for enploynent issued
under this section shall be revoked if the individual to whomthe
certificate of qualification for enployment was issued is
convicted of or pleads guilty to a felony offense conmitted
subsequent to the issuance of the certificate of qualification for
enpl oynment. The departnent of rehabilitation and correction shal
periodically review the certificates listed in the database
described in division (K) of this section to identify those that
are subject to revocation under this division. Upon identifying a
certificate of qualification for enploynent that is subject to

revocation, the departnment shall note in the database that the
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certificate has been revoked, the reason for revocation, and the
effective date of revocation, which shall be the date of the
conviction or plea of guilty subsequent to the issuance of the

certificate.

(1) A designee's forwarding, or failure to forward, a
petition for a certificate of qualification for enploynent to a
court or a court's issuance, or failure to issue, a petition for a
certificate of qualification for enployment to an individual under
division (B) of this section does not give rise to a claimfor
damages agai nst the departnent of rehabilitation and correction or

court.

(J) The division of parole and comrunity services shall adopt
rules in accordance with Chapter 119. of the Revised Code for the
i npl enent ati on and adm nistration of this section and shal
prescribe the formfor the petition to be used under division
(B)(1) or (2) of this section. The formfor the petition shall
i nclude places for all of the information specified in division

(F) of this section.

(K) The departnent of rehabilitation and correction shal
mai ntain a dat abase that identifies granted certificates and
revoked certificates and tracks the nunber of certificates granted
and revoked, the industries, occupations, and professions with
respect to which the certificates have been nost applicable, and
the types of enployers that have accepted the certificates. The
departnment shall annually create a report that summari zes the
i nformati on mai ntained in the database and shall nake the report

available to the public on its internet web site.”

In line 61, delete "section" and insert "sections"; after
"2907. 22" insert "and 2953. 25"

n 1] n n

In line 62, delete "is" and insert "are
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The motion was agreed to.
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