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133rd General Assembly
Regular Session Sub. H. B. No. 80
2019-2020

A BILL

To anend sections 4113.21, 4121.01, 4123. 01,
4123. 026, 4123.038, 4123.46, 4123.52, 4123. 56,
4123.58, 4123.65, 4141.01, and 5747.01 and to
enact sections 4121.471 and 4177.01 to 4177.06 of
t he Revised Code to nmake changes to the Wrkers'
Conpensation Law, to create a generally uniform
definition of enployee for specified | abor | aws,
to prohibit misclassification under those laws, to
make appropriations for the Bureau of Wrkers'
Conpensation for the biennium beginning July 1,
2019, and endi ng June 30, 2021, and to provide
aut hori zation and conditions for the operation of

the Bureau' s prograns.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. Al itens in this section are hereby appropriated
out of any noneys in the state treasury to the credit of the
desi gnated fund. For all appropriations made in this act, those in
the first colum are for fiscal year 2020, and those in the second
colum are for fiscal year 2021.
BWC BUREAU OF WORKERS' COMPENSATI ON

Dedi cat ed Purpose Fund G oup
7023 855407 dains, R sk and $ 120,939,816 $ 124,329,031
Medi cal Managenent
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TOTAL FED Federal Fund G oup

TOTAL ALL BUDGET FUND GROUPS

¥ B v v

WORKERS' COWPENSATI ON FRAUD UNI'T

14, 095, 916
117, 250, 236

4,621, 850

186, 632
78, 188
193, 419

24, 079, 350

20, 000, 000
6, 000, 000

1, 500, 000
2, 000, 000
5, 000, 000

2, 000, 000

317, 945, 407

1, 676, 000
195, 104
24,995

1, 896, 099
319, 841, 506

¥ B v v

14, 231, 413
116, 025, 396

4,621, 850

188, 487
78, 698
195, 709

23, 745, 661

20, 000, 000
6, 000, 000

1, 500, 000
2, 000, 000
10, 000, 000

322, 916, 245

1, 676, 000
195, 104

0

1,871,104
324, 787, 349

O the foregoing appropriation item 855410, Attorney Ceneral
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Paynments, $828,200 in each fiscal year shall be used to fund the
expenses of the Wrkers' Conpensation Fraud Unit within the
Attorney General's Ofice. These paynents shall be processed at
t he begi nning of each quarter of each fiscal year and deposited
into the Wirkers' Conpensation Section Fund (Fund 1950) used by
the Attorney General.

SAFETY AND HYQ ENE

Not wi t hst andi ng section 4121. 37 of the Revised Code, the
Treasurer of State shall remt $24,080,000 cash in fiscal year
2020 and $23, 746,000 cash in fiscal year 2021 fromthe State
Insurance Fund to the state treasury to the credit of the Safety
and Hygi ene Fund (Fund 8260).

SAFETY GRANTS

Not wi t hst andi ng section 4121.37 of the Revised Code, the
Treasurer of State shall renmt $20,000,000 in cash in fiscal year
2020 and $20, 000,000 in cash in fiscal year 2021 fromthe State
Insurance Fund to the state treasury to the credit of the Safety
and Hygi ene Fund (Fund 8260) to be used for Safety Grants.

HEALTH AND SAFETY | NI TI ATl VE

Not wi t hst andi ng section 4121. 37 of Revised Code, the
Treasurer of State shall remt $6,000,000 in cash in fiscal year
2020 and $6, 000,000 in cash in fiscal year 2021 fromthe State
I nsurance Fund to the state treasury to the credit of the Safety
and Hygi ene Fund (Fund 8260). These anobunts shall be used under
appropriation item 855611, Health and Safety Initiative, for the

pur pose of creating and operating a health and wel |l ness program
SAFETY CAMPAI GN

Not wi t hst andi ng section 4121.37 of the Revised Code, the
Treasurer of State shall remt $1,500,000 in cash in fiscal year
2020 and $1,500,000 in cash in fiscal year 2021 fromthe State
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I nsurance Fund to the state treasury to the credit of the Safety
and Hygi ene Fund (Fund 8260). These anpunts shall be used under
appropriation item 855612, Safety Canpaign, for the purpose of

creating and operating a statew de safety awareness and educati on
canpai gn.
FEDERAL GRANT PROGRAMS

The foregoing appropriation item 855609, Safety and Hygi ene
Operating, may be used to provide the state nmatch for federal

grant funding received by the Division of Safety and Hygi ene.
VOCATI ONAL REHABI LI TATI ON

The Bureau of Wrkers' Conpensation and the Qpportunities for
Ohioans with Disabilities Agency may enter into an interagency
agreenent for the provision of vocational rehabilitation services
and staff to mutually eligible clients. The Bureau nay provide
funds fromthe State Insurance Fund to fund vocati onal
rehabilitation services and staff in accordance with the

i nt eragency agreenent.
RESEARCH GRANTS

Not wi t hst andi ng section 4121. 37 of the Revised Code, the
Treasurer of State shall remt $2,000,000 in cash in fiscal year
2020 and $2, 000,000 in cash in fiscal year 2021 fromthe State
I nsurance Fund to the state treasury to the credit of the Safety
and Hygi ene Fund (Fund 8260). These anopunts shall be used under
appropriation item 855613, Research Grants, for the purpose of
creating and operating the occupational safety and health research

progr am
SUBSTANCE USE RECOVERY AND WORKPLACE SAFETY PROGRAM

Not wi t hst andi ng section 4121.37 of the Revised Code, the
Treasurer of State shall remt $5,000,000 in cash in fiscal year
2020 and $10, 000,000 in cash in fiscal year 2021 fromthe State
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I nsurance Fund to the state treasury to the credit of the Safety
and Hygi ene Fund (Fund 8260). These anpunts shall be used under

appropriation item 855618, Substance Use Recovery and Wrkpl ace

Safety Program for the purpose of creating and operating the

opi oi d wor kpl ace safety program
SAFETY AND HEALTH CENTER OF EXCELLENCE

Not wi t hst andi ng section 4121.37 of the Revised Code, the
Treasurer of State shall renmt $2,000,000 in cash in fiscal year
2020 fromthe State Insurance Fund to the state treasury to the
credit of the Safety and Hygi ene Fund (Fund 8260). These anounts
shal | be used under appropriation item 855619, Safety and Health
Center of Excellence, for the purpose of creating a center of

excel | ence at the Onio Center of Cccupational Safety and Heal th.
ADM NI STRATI VE COST FUND

Not wi t hst andi ng section 4123. 341 of the Revised Code, the
Treasurer of State shall remit up to $25, 000,000 cash in fisca
year 2020 and $25, 000, 000 cash in fiscal year 2021 fromthe State
Insurance Fund to the state treasury to the credit of the Wrkers'
Compensati on (Fund 7023).

Section 2. DEPUTY | NSPECTOR GENERAL FOR BWC AND O C FUNDI NG

To pay for the FY 2020 costs related to the Deputy | nspector
General for the Bureau of Wirkers' Conpensation and I ndustri al
Commi ssion, on July 1, 2019, and January 1, 2020, or as soon as
possi bl e thereafter, the Director of Budget and Managenent shal
transfer $212,500 in cash fromthe Wrkers' Conpensation Fund
(Fund 7023) to the Deputy Inspector General for the Bureau of
Wr kers' Conpensation and Industrial Comm ssion Fund (Fund 5FTO).

To pay for the FY 2021 costs related to the Deputy | nspector
Ceneral for the Bureau of Wrkers' Conpensation and | ndustri al

Commi ssion, on July 1, 2020, and January 1, 2021, or as soon as
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possi bl e thereafter, the Director of Budget and Managenent shal
transfer $212,500 in cash fromthe Wrkers' Conpensation Fund
(Fund 7023) to the Deputy Inspector General for the Bureau of
Workers' Conpensation and I ndustrial Conm ssion Fund (Fund 5FTO).

If additional anpbunts are needed, the Inspector Ceneral may
seek Controlling Board approval for additional transfers of cash
and to increase the anount appropriated in appropriation item
965604, Deputy |nspector General for the Bureau of Wrkers

Compensation and | ndustrial Comi ssion.

Section 3. Law contained in the Main Operating Appropriations
Act of the 133rd CGeneral Assenbly that applies generally to the
appropriations made in that act also applies generally to the

appropriations made in this act.

Section 4. The provisions of |aw contained in this act, and
their applications, are severable. If any provision of |aw
contained in this act, or if any application of any provision of
law contained in this act, is held invalid, the invalidity does
not affect other provisions of |aw contained in this act and their
applications that can be given effect without the invalid

provi sion or application.

Section 5. Sections 1 to 5 of this act are exenpt fromthe
ref erendum under OChi o Constitution, Article Il, Section 1d and
section 1.471 of the Revised Code and therefore take effect

i medi ately when this act becones | aw.

Section 6. That sections 4113.21, 4121.01, 4123.01, 4123. 026,
4123. 038, 4123.46, 4123.52, 4123.56, 4123.58, 4123.65, 4141.01,
and 5747.01 be anended and sections 4121.471, 4177.01, 4177.02
4177.03, 4177.04, 4177.05, and 4177.06 of the Revised Code be

enacted to read as fol |l ows:
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Sec. 4113.21. (A) No private enployer shall require any
prospective enpl oyee or applicant for enploynent to pay the cost
of a nmedical exam nation required by the enployer as a condition

of enpl oyment.

(B) No public enployer or private enployer furnishing

services to a public enployer in accordance with a contract
subject to the "Service Contract Act of 1965." 41 U.S.C. 6701 et

seq.. shall require any enpl oyee, prospective enpl oyee, or

applicant for enploynent to pay the cost of a an initial or any

subsequent nedi cal examnation exam nations required by the public

enpl oyer or private enployer as a condition of enploynment or

conti nued enpl oynent .
(C) As used in this section

(1) "Private enployer” neans any individual, partnership,
trust, estate, joint-stock conpany, insurance conmpany, commobn
carrier, public utility, or corporation, whether donestic or
foreign, or the receiver, trustee in bankruptcy, trustee, or the
successor thereof, who has in enploynent three or nore individuals

at any one tinme within a cal endar year

(2) "Public enployer" neans the United States, the state, any
political subdivision of the state, and any agency of the United

States, the state, or a political subdivision of the state.

(3) "Enployee" neans any person who nay be permtted,
required, or directed by any enployer in consideration of direct

or indirect gain or profit, to engage in any enpl oynent.

(D) Any enpl oyer who violates this section shall forfeit not
nore than one hundred dollars for each violation. The bureau of
wor kers' conpensation and the public utilities comm ssion shal

enforce this section

Sec. 4121.01. (A) As used in sections 4121.01 to 4121.29 of
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t he Revi sed Code:

(1) "Place of enploynent"” neans every place, whether indoors
or out, or underground, and the prem ses appurtenant thereto,
where either tenporarily or permanently any industry, trade, or
business is carried on, or where any process or operation,
directly or indirectly related to any industry, trade, or
busi ness, is carried on and where any person is directly or
indirectly enployed by another for direct or indirect gain or
profit, but does not include any place where persons are enpl oyed
in private donmestic service or agricultural pursuits which do not

i nvol ve the use of nechanical power.

(2) "Enploynment" neans any trade, occupation, or process of
manuf acture or any nethod of carrying on such trade, occupation
or process of manufacture in which any person nay be engaged,
except in such private donestic service or agricultural pursuits

as do not involve the use of nechanical power.

(3) "Enployer" means every person, firm corporation, agent,
nmanager, representative, or other person having control or custody
of any enploynent, place of enploynent, or enployee. "Enpl oyer"
does not include a franchisor with respect to the franchisor's
relationship with a franchi see or an enpl oyee of a franchisee,
unl ess the franchisor agrees to assune that role in witing or a
court of conpetent jurisdiction determ nes that the franchisor
exerci ses a type or degree of control over the franchi see or the
franchi see's enpl oyees that is not customarily exercised by a
franchi sor for the purpose of protecting the franchisor's
trademark, brand, or both. For purposes of this division,
"franchi sor” and "franchi see" have the sane neanings as in 16
C.F.R 436.1.

(4) (a) "Enpl oyee" nmeans a person who may—beregquired—or
" w I _ L . S i
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A
O >
3

be—at—anytiweinanyplaceof enployrent is an enpl oyee under the

rul es adopted by the superintendent of industrial conpliance

pursuant to section 4177.01 of the Revised Code, including a

person described in division (A)(4)(b) of this section if a notor

carrier elects to consider the person to be an enpl oyee.

(b) "Enpl oyee" does not include a person who operates a
vehicl e or vessel in the performance of services for or on behalf
of a nmotor carrier transporting property and to whomall of the

foll owing factors apply:

(i) The person owns the vehicle or vessel that is used in
perform ng the services for or on behalf of the carrier, or the
person | eases the vehicle or vessel under a bona fide | ease
agreement that is not a tenporary replacenent | ease agreenent. For
pur poses of this division, a bona fide | ease agreenent does not
i nclude an agreenent between the person and the notor carrier
transporting property for which, or on whose behal f, the person

provi des servi ces.

(ii) The person is responsible for supplying the necessary
personal services to operate the vehicle or vessel used to provide

t he service

(iii) The conpensation paid to the person is based on factors
related to work performed, including on a nil eage-based rate or a
percentage of any schedule of rates, and not solely on the basis

of the hours or tinme expended.

(iv) The person substantially controls the neans and manner
of performng the services, in conformance with regul atory

requi rements and specifications of the shipper.

(v) The person enters into a witten contract with the
carrier for whomthe person is perform ng the services that

descri bes the rel ati onshi p between the person and the carrier to
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be that of an independent contractor and not that of an enpl oyee.

(vi) The person is responsible for substantially all of the
princi pal operating costs of the vehicle or vessel and equi pnent
used to provide the services, including maintenance, fuel,
repairs, supplies, vehicle or vessel insurance, and personal
expenses, except that the person nmay be paid by the carrier the
carrier's fuel surcharge and incidental costs, including tolls,

permits, and |unper fees.

(vii) The person is responsible for any econonic | oss or

econom ¢ gain fromthe arrangenent with the carrier

(5) "Frequenter" neans every person, other than an enpl oyee,
who may go in or be in a place of enploynent under circunstances

whi ch render the person other than a trespasser

(6) "Deputy" neans any person enployed by the industrial
conmi ssion or the bureau of workers' conpensation, designated as a
deputy by the conmission or the administrator of workers
conmpensati on, who possesses special, technical, scientific,
manageri al, professional, or personal abilities or qualities in
matters within the jurisdiction of the commission or the bureau
and who may be engaged in the performance of duties under the
direction of the comm ssion or the bureau calling for the exercise

of such abilities or qualities.

(7) "Order" neans any decision, rule, regulation, direction,
requi rement, or standard, or any other determ nation or decision

that the bureau is enpowered to and does nake.

(8) "Ceneral order"” neans an order that applies generally
throughout the state to all persons, enploynents, or places of
enpl oynent, or all persons, enploynents, or places of enploynment
of a class under the jurisdiction of the bureau. Al other orders

shal | be considered special orders.

(9) "Local order" nmeans any ordi nance, order, rule, or
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determ nation of the legislative authority of any nmuni ci pal
corporation, or any trustees, or board or officers of any
nmuni ci pal corporation upon any matter over which the bureau has

jurisdiction.
(10) "welfare" means confort, decency, and noral well-being.

(11) "Safe" or "safety," as applied to any enploynment or a
pl ace of enpl oynent, neans such freedom from danger to the life,
health, safety, or welfare of enployees or frequenters as the
nature of the enploynment will reasonably permt, including
requirements as to the hours of labor with relation to the health

and wel fare of enpl oyees.

(12) "Enpl oyee organi zati on" nmeans any | abor or bona fide
organi zation in which enpl oyees participate and that exists for
the purpose, in whole or in part, of dealing with enployers
concerni ng grievances, |abor disputes, wages, hours, ternms, and

ot her conditions of enploynent.

(13) "Motor carrier" has the sane neaning as in section
4923. 01 of the Revised Code.

(B) As used in the Revised Code:

(1) "Industrial comm ssion" neans the chairperson of the
t hree-nmenber industrial comm ssion created pursuant to section
4121. 02 of the Revised Code when the context refers to the
authority vested in the chairperson as the chief executive officer
of the three-nmenber industrial conmission pursuant to divisions
(A, (B, (O, and (D) of section 4121.03 of the Revised Code.

(2) "Industrial comm ssion" neans the three-nmenber industri al
conmi ssion created pursuant to section 4121.02 of the Revised Code
when the context refers to the authority vested in the
three-nmenber industrial comm ssion pursuant to division (E) of
section 4121.03 of the Revised Code.

Page 11

286
287
288
289

290

291
292
293
294
295
296

297
298
299
300
301

302
303

304

305
306
307
308
309
310

311
312
313
314
315



Sub. H. B. No. 80
LSC 133 0003-3

(3) "Industrial comm ssion" neans the industrial conm ssion
as a state agency when the context refers to the authority vested

in the industrial commission as a state agency.

Sec. 4121.471. A claimfor an additional award under Section

35 of Article Il, Ohio Constitution, alleging that an injury.

occupational disease, or death resulted froman enployer's failure

to conply with a specific safety rule for the protection of the

lives, health, and safety of enployees shall be forever barred

unless it is filed within one vear after the date of the injury,

death, or diagnosis of disability due to occupational disease.

Sec. 4123.01. As used in this chapter:
(A) (1) "Enpl oyee" neans:

(a) BEvery person inthe service of the state—or of any

therein who is an enpl oyee under the rul es adopted by the

superintendent of industrial conpliance pursuant to section

4177.01 of the Revised Code, including regular nenbers of lawfully

constituted police and fire departnents of nunicipal corporations
and townshi ps, whether paid or volunteer, and wherever serving
within the state or on tenporary assignnent outside thereof, and
executive officers of boards of education, under any appoi nt ment
or contract of hire, express or inplied, oral or witten

i ncluding any elected official of the state, or of any county,
nmuni ci pal corporation, or township, or nmenbers of boards of

educati on.

As used in division (A (1)(a) of this section, the term
"enpl oyee" includes the follow ng persons when responding to an
i nherently dangerous situation that calls for an i medi ate
response on the part of the person, regardl ess of whether the

person is within the linmts of the jurisdiction of the person's
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regul ar enpl oynment or voluntary service when respondi ng, on the
condition that the person responds to the situation as the person
otherwise would if the person were on duty in the person's
jurisdiction:

(i) Of-duty peace officer s—As—used—in—divisieon{AD{a)

" "
3

section—2935-01 of the Revised Code—;
(ii) Of-duty firefighters—whether—paid—er—volunteer—eof—a
I . . I iy
(iii) Of-duty Hrstresponders—energency—nedical
el basi-c. i cal haie] . i ’
i cal haie] e whetd g

vol unteer— energency nedi cal workers of an ambul ance service

organi zati on or emergency nedi cal service organizati on pursdant—to
Chabter—4765—of the Revised-Code.
(b) EBverypersonin-the service of any person—firm—or
: R —ineludi N : o
I - I Larloy i I
busi : I I blicl I
of—hi-re,—express—or—inpli-ed—oral—or—written—including As used in

division (A (1)(a) of this section, the term "enpl oyee" includes

aliens and mnors, household workers who earn one hundred sixty
dollars or nore in cash in any cal endar quarter froma single
househol d,_ and casual workers who earn one hundred sixty dollars
or nmore in cash in any cal endar quarter froma single enpl oyer—e+
)it || I i I I .
’ . I : fund tl .
 ded | i I .
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Every person in the service of any independent contractor or
subcontractor who has failed to pay into the state insurance fund
the anount of prem um determined and fixed by the admi ni strator of
wor kers' conpensation for the person's enploynent or occupation or
who is a self-insuring enployer and who has failed to pay
conpensati on and benefits directly to the enployer's injured and
to the dependents of the enployer's killed enpl oyees as required
by section 4123.35 of the Revised Code, shall be considered as the
enpl oyee of the person who has entered into a contract, whether
witten or verbal, with such independent contractor unless such
enpl oyees or their |legal representatives or beneficiaries elect,
after injury or death, to regard such independent contractor as

the enpl oyer.

(d) Every person who operates a vehicle or vessel in the
performance of services for or on behalf of a notor carrier

transporting property, unless all of the follow ng factors apply
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to the person:

(i) The person owns the vehicle or vessel that is used in
perform ng the services for or on behalf of the carrier, or the
person | eases the vehicle or vessel under a bona fide | ease
agreenent that is not a tenporary replacenent | ease agreenent. For
pur poses of this division, a bona fide | ease agreenent does not
i ncl ude an agreenent between the person and the notor carrier
transporting property for which, or on whose behal f, the person

provi des servi ces.

(ii) The person is responsible for supplying the necessary
personal services to operate the vehicle or vessel used to provide

t he service

(iii) The conmpensation paid to the person is based on factors
related to work performed, including on a mleage-based rate or a
percent age of any schedule of rates, and not solely on the basis

of the hours or tine expended.

(iv) The person substantially controls the nmeans and nanner
of performng the services, in conformance with regul atory

requi rements and specifications of the shipper

(v) The person enters into a witten contract with the
carrier for whomthe person is performng the services that
descri bes the rel ati onship between the person and the carrier to

be that of an independent contractor and not that of an enpl oyee.

(vi) The person is responsible for substantially all of the
princi pal operating costs of the vehicle or vessel and equi pnent
used to provide the services, including maintenance, fuel,
repairs, supplies, vehicle or vessel insurance, and personal
expenses, except that the person nay be paid by the carrier the
carrier's fuel surcharge and incidental costs, including tolls,

permits, and | unper fees.

(vii) The person is responsible for any econonic | oss or
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econom ¢ gain fromthe arrangenent with the carrier
(2) "Enpl oyee" does not nean any of the follow ng:

(a) A duly ordai ned, conmi ssioned, or |icensed mnister or
assi stant or associate mnister of a church in the exercise of

nmnistry;
(b) Any officer of a fanmily farm corporation
(c) An individual incorporated as a corporation

(d) An officer of a nonprofit corporation, as defined in
section 1702.01 of the Revised Code, who volunteers the person's

services as an officer;

(e) An individual who otherwi se is an enpl oyee of an enpl oyer
but who signs the waiver and affidavit specified in section
4123. 15 of the Revised Code on the condition that the
adm ni strator has granted a wai ver and exception to the

i ndi vidual's enpl oyer under section 4123.15 of the Revised Code;

(f)(i) A qualifying enployee described in division (A (14)(a)
of section 5703.94 of the Revised Code when the qualifying
enpl oyee is perform ng disaster work in this state during a
di saster response period pursuant to a qualifying solicitation

recei ved by the enpl oyee's enpl oyer;

(ii) A qualifying enployee described in division (A)(14)(b)
of section 5703.94 of the Revised Code when the qualifying
enpl oyee is performng disaster work in this state during a
di saster response period on critical infrastructure owned or used

by the enpl oyee's enpl oyer;

(iii) As used in division (A)(2)(f) of this section,
"critical infrastructure," "disaster response period," "disaster

n

work," and "qualifying enpl oyee" have the same neanings as in

section 5703.94 of the Revised Code.

Any enpl oyer nay elect to include as an "enpl oyee" within
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this chapter, any person excluded fromthe definition of

"enpl oyee" pursuant to division (A (1)(d) or (A(2)(a), (b), (c),
or (e) of this section in accordance with rules adopted by the
adm ni strator, with the advice and consent of the bureau of

wor kers' conpensation board of directors. If an enployer is a
partnership, sole proprietorship, individual incorporated as a
corporation, or famly farm corporation, such enployer my el ect
to include as an "enployee" within this chapter, any nenber of
such partnership, the owner of the sole proprietorship, the

i ndi vidual incorporated as a corporation, or the officers of the
fam |y farm corporation. Nothing in this section shall prohibit a
partner, sole proprietor, or any person excluded fromthe
definition of "enployee" pursuant to division (A)(2)(a), (b), (c),
or (e) of this section fromelecting to be included as an

"enpl oyee" under this chapter in accordance with rul es adopted by

the adm nistrator, with the advice and consent of the board.

In the event of an el ection, the enployer or person el ecting
coverage shall serve upon the bureau of workers' conpensation
witten notice namng the person to be covered and include the
person's renuneration for prem um purposes in all future payrol
reports. No partner, sole proprietor, or person excluded fromthe
definition of "enployee" pursuant to division (A)(1)(d) or
(A(2)(a), (b), (c), or (e) of this section, shall receive
benefits or conpensation under this chapter until the bureau

receives witten notice of the election pernmitted by this section.

For informational purposes only, the bureau shall prescribe
such | anguage as it considers appropriate, on such of its fornms as
it considers appropriate, to advise enployers of their right to
el ect to include as an "enployee" within this chapter a sole
proprietor, any nenber of a partnership, or a person excluded from
the definition of "enpl oyee" under division (A)(1)(d) or
(A (2)(a), (b), (c), or (e) of this section, that they should
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check any health and disability insurance policy, or other form of
health and disability plan or contract, presently covering them
or the purchase of which they may be considering, to determne
whet her such policy, plan, or contract excludes benefits for
illness or injury that they mght have elected to have covered by

wor kers' conpensati on.
(B)(1) "Enployer" neans:

(a) The state, including state hospitals, each county,
nmuni ci pal corporation, township, school district, and hospita
owned by a political subdivision or subdivisions other than the

state;

(b) Every person, firm professional enployer organization
and private corporation, including any public service corporation,
that (i) has in service one or nore enpl oyees or shared enpl oyees
regularly in the sane business or in or about the sane
establ i shment under any contract of hire, express or inplied, ora
or witten, or (ii) is bound by any such contract of hire or by
any other witten contract, to pay into the insurance fund the

prem uns provided by this chapter

Al'l such enployers are subject to this chapter. Any nenber of
a firmor association, who regularly perforns nanual |abor in or
about a mne, factory, or other establishnment, including a
househol d establishnent, shall be considered an enpl oyee in
det er mi ni ng whet her such person, firm or private corporation, or
public service corporation, has in its service, one or nore
enpl oyees and the enpl oyer shall report the incone derived from
such | abor to the bureau as part of the payroll of such enpl oyer,
and such nenber shall thereupon be entitled to all the benefits of

an enpl oyee.

(2) "Enployer" does not include a franchisor with respect to

the franchisor's relationship with a franchisee or an enpl oyee of
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a franchisee, unless the franchisor agrees to assune that role in
witing or a court of conpetent jurisdiction determnmines that the
franchi sor exercises a type or degree of control over the
franchi see or the franchisee's enployees that is not custonarily
exerci sed by a franchisor for the purpose of protecting the
franchi sor's trademark, brand, or both. For purposes of this
division, "franchisor" and "franchi see" have the sane neani hgs as
in 16 CF. R 436.1.

(O "Injury" includes any injury, whether caused by externa
acci dental neans or accidental in character and result, received
in the course of, and arising out of, the injured enployee's

enpl oynment. "lnjury" does not include:

(1) Psychiatric conditions except where as foll ows:

(a) Wiere the claimant's psychiatric conditions have arisen
froman injury or occupational disease sustained by that claimant
er—where;

(b) Where the claimant's psychiatric conditions have arisen
from sexual conduct in which the clainmant was forced by threat of

physical harmto engage or participate;

(c) Wiere the claimant is a peace officer, firefighter, or

energency nedical worker and is di agnosed with post-traunmatic

stress disorder that has been received in the course of, and has

arisen out of, the claimant's enpl oynent as a peace officer,

firefighter, or energency nedical worker.

(2) Injury or disability caused primarily by the natural

deterioration of tissue, an organ, or part of the body;

(3) Injury or disability incurred in voluntary participation
in an enpl oyer-sponsored recreation or fitness activity if the
enpl oyee signs a wai ver of the enployee's right to conmpensation or
benefits under this chapter prior to engaging in the recreation or

fitness activity;
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(4) A condition that pre-existed an injury unless that
pre-existing condition is substantially aggravated by the injury.
Such a substantial aggravation nust be docunmented by objective
di agnostic findings, objective clinical findings, or objective
test results. Subjective conplaints may be evidence of such a
substantial aggravation. However, subjective conplaints w thout
obj ective diagnostic findings, objective clinical findings, or
objective test results are insufficient to substantiate a

substantial aggravati on.

(D) "Child" includes a posthunous child and a child legally
adopted prior to the injury.

(E) "Family farm corporation” means a corporation founded for
the purpose of farming agricultural land in which the mgjority of
the voting stock is held by and the majority of the stockhol ders
are persons or the spouse of persons related to each other within
the fourth degree of kinship, according to the rules of the civil
law, and at |east one of the related persons is residing on or
actively operating the farm and none of whose stockhol ders are a
corporation. A family farm corporation does not cease to qualify
under this division where, by reason of any devise, bequest, or
the operation of the |laws of descent or distribution, the
owner ship of shares of voting stock is transferred to another
person, as long as that person is within the degree of kinship

stipulated in this division.

(F) "Cccupational disease" neans a disease contracted in the
course of enploynent, which by its causes and the characteristics
of its manifestation or the condition of the enploynent results in
a hazard whi ch distinguishes the enploynent in character from
enpl oynent generally, and the enploynent creates a risk of
contracting the disease in greater degree and in a different

manner fromthe public in general

(G "Self-insuring enployer” neans an enpl oyer who is granted
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the privilege of paying conpensation and benefits directly under
section 4123.35 of the Revised Code, including a board of county
comm ssioners for the sole purpose of constructing a sports
facility as defined in section 307.696 of the Revised Code,
provided that the electors of the county in which the sports
facility is to be built have approved construction of a sports

facility by ballot election no |ater than Novenber 6, 1997.

(H "Private enployer" neans an enployer as defined in
division (B)(1)(b) of this section

(1) "Professional enployer organization" has the same meani ng
as in section 4125.01 of the Revised Code.

(J) "Public enployer" means an enpl oyer as defined in

division (B)(1)(a) of this section

(K) "Sexual conduct" neans vagi nal intercourse between a male
and femal e; anal intercourse, fellatio, and cunnilingus between
persons regardl ess of gender; and, without privilege to do so, the
i nsertion, however slight, of any part of the body or any
i nstrunent, apparatus, or other object into the vaginal or anal
cavity of another. Penetration, however slight, is sufficient to

compl ete vagi nal or anal intercourse

(L) "Other-states' insurer” neans an insurance conpany that
is authorized to provide workers' conpensation insurance coverage
in any of the states that permt enployers to obtain insurance for

wor kers' conpensation clains through i nsurance conpani es.
(M "OQther-states' coverage" neans both of the foll ow ng:

(1) Insurance coverage secured by an eligible enployer for
wor kers' conpensation clains of enpl oyees who are in enpl oynent
relationships localized in a state other than this state or those

enpl oyees' dependents;

(2) Insurance coverage secured by an eligible enployer for

Page 22

623
624
625
626
627
628
629

630
631

632
633

634
635

636
637
638
639
640
641
642

643
644
645
646

647

648
649
650
651

652



Sub. H. B. No. 80
LSC 133 0003-3

wor kers' conpensation clains that arise in a state other than this
state where an enployer elects to obtain coverage through either

the adm ni strator or an other-states' insurer.

(N "Limted other-states coverage" neans insurance coverage
provi ded by the admi nistrator to an eligible enployer for workers'
compensation cl aims of enpl oyees who are in an enpl oynment
relationship localized in this state but are temporarily working

in a state other than this state, or those enpl oyees' dependents.

(O "Motor carrier" has the same nmeaning as in section
4923. 01 of the Revised Code.

(P) "Peace officer" has the sane neaning as in section
2935. 01 of the Revi sed Code.

(Q "Firefighter" neans a firefighter, whether paid or

volunteer, of a lawfully constituted fire departnent.

(R "Enmergency nedical worker" neans a first responder

ener gency nedi cal technician-basic, energency nedical

technician-internedi ate, or energency nedi ca

technician-paranedic, certified under Chapter 4765. of the Revised

Code. whether paid or volunteer

Sec. 4123.026. (A) The admini strator of workers'
conpensation, e+ a self-insuring public enployer for the peace
officers, firefighters, and energency nedi cal workers enpl oyed by
or volunteering for that self-insuring public enployer, or a

detention facility that is a self-insuring enployer for the

facility's enployees, including corrections officers, shall pay

the costs of conducting post-exposure nedical diagnostic services,
consistent with the standards of nedical care existing at the tine
of the exposure, to investigate whether an injury or occupationa
di sease was sustained by a peace officer, firefighter, e+

enmer gency nedi cal worker, or detention facility enpl oyee,
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including a corrections officer, when comng into contact with the
bl ood or other body fluid of another person in the course of and
arising out of the peace officer's, firefighter's, e+ energency

medi cal worker's, or detention facility enployee's enpl oynent, or

when responding to an inherently dangerous situation in the manner
described in, and in accordance with the conditions specified
under, division (A)(1)(a) of section 4123.01 of the Revised Code,

through any of the follow ng neans:

(1) Splash or spatter in the eye or nouth, including when

received in the course of conducting nouth-to-nmouth resuscitation;
(2) A puncture in the skin;

(3) Acut in the skin or another opening in the skin such as

an open sore, wound, |esion, abrasion, or ulcer.

(B) As used in this section

(1) = g “ I : : :
2935 0+—ef—the—Rewrsed—Code—

votunteer—ot—alawlul- by constituted i re department—

1] H n

"Corrections officer" neans a person _enploved by a detention

facility as a corrections officer.

(2) "Detention facility" neans any public or private place

used for the confinenent of a person charged with or convicted of

any crine in this state or another state or under the |laws of the

United States or alleged or found to be a delinquent child or

unruly child in this state or another state or under the | aws of
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the United States.

Sec. 4123.038. As used in this section and section 4123. 039
of the Revi sed Code:

(A) "Apprentice" and "apprenticeship agreenent” have the
meani ng defined in section 433125 4139. 01 of the Revised Code.

(B) "Related and suppl enental instructions" means training
of fered, conducted, supervised, or given under the sponsorship of
any joint apprenticeship conmttee or other sponsoring
organi zation to apprentices, which training is given in addition
to the approved schedul e of work experience through enpl oynent,
and which is to be credited towards the m ni mum hours of rel ated
and suppl enental instructions required by section 4139.01 of the
Revi sed Code.

(C "Pre-apprentice" neans a person who receives fornmal
cl assroomtraining designed to provide the person with the basic
education, attitudes, skills, trade know edge, and notivation

necessary to enter a formal apprenticeship program

(D) "Entry-level trainee" neans a person who possesses
experience that would qualify the person as a journeyperson but
for the existence of certain other disqualifying conditions and
who receives on-the-job training acconpani ed by cl assroom

i nstruction outside of normal working hours.

(E) "Journeyperson trainee" means a person wth journeyperson
status in a given trade who receives classroomand | aboratory
training for the purpose of broadening the person's skills and

acquai nting the person with new techni ques and ideas in the trade.

Sec. 4123.46. (A) (1) Except as provided in division (A)(2) of
this section, the bureau of workers' conpensation shall disburse
the state insurance fund to enpl oyees of enployers who have paid

into the fund the prenmiuns applicable to the classes to which they
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bel ong when the enpl oyees have been injured in the course of their
enpl oynment, wherever the injuries have occurred, and provi ded the
injuries have not been purposely self-inflicted, or to the

dependents of the enpl oyees in case death has ensued.

(2) As long as injuries have not been purposely
self-inflicted, the bureau shall disburse the surplus fund created
under section 4123.34 of the Revised Code to off-duty peace
officers, firefighters, and energency nedi cal teehnicians—and
firstresponders workers, or to their dependents if death ensues,
who are injured while responding to inherently dangerous
situations that call for an i medi ate response on the part of the
person, regardl ess of whether the person was within the linmts of
the person's jurisdiction when responding, on the condition that
the person responds to the situation as the person otherw se would

if the person were on duty in the person's jurisdiction.

" H n

(B) All self-insuring enployers, in conpliance with this
chapter, shall pay the conmpensation to injured enpl oyees, or to
the dependents of enpl oyees who have been killed in the course of
their enploynent, unless the injury or death of the enpl oyee was
purposely self-inflicted, and shall furnish the nmedical, surgical,
nurse, and hospital care and attention or funeral expenses as
woul d have been paid and furnished by virtue of this chapter under
a simlar state of facts by the bureau out of the state insurance

fund if the enployer had paid the premiuminto the fund.

If any rule or regulation of a self-insuring enployer
provides for or authorizes the paynent of greater conpensation or
nore conpl ete or extended nedi cal care, nursing, surgical, and

hospital attention, or funeral expenses to the injured enployees,
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or to the dependents of the enployees as may be killed, the

enpl oyer shall pay to the enployees, or to the dependents of

enpl oyees killed, the anount of conpensation and furnish the

nmedi cal care, nursing, surgical, and hospital attention or funera
expenses provided by the self-insuring enployer's rules and

regul ati ons.

(C Paynment to injured enployees, or to their dependents in
case death has ensued, is in lieu of any and all rights of action

agai nst the enpl oyer of the injured or killed enpl oyees.

Sec. 4123.52. (A) The jurisdiction of the industrial
commi ssion and the authority of the administrator of workers
conpensati on over each case is continuing, and the conm ssion may
make such nodification or change with respect to forner findings
or orders with respect thereto, as, inits opinion is justified.
No nodification or change nor any finding or award in respect of
any claimshall be made with respect to disability, conpensation
dependency, or benefits, after five years fromthe date of injury
in the absence of thepaywent—of nedical benefits being provi ded
under this chapter or in the absence of paynment of conpensation
under section 4123.57, 4123.58, or division (A) or (B) of section

4123.56 of the Revised Code or wages in lieu of conpensation in a
manner so as to satisfy the requirements of section 4123.84 of the
Revi sed Code, in which event the nodification, change, finding, or
award shall be nmade within five years fromthe date of the | ast

nedi cal services being rendered or the date of the |ast paynent of

conmpensation or fromthe date of death, nor unless witten notice
of claimfor the specific part or parts of the body injured or

di sabl ed has been given as provided in section 4123.84 or 4123.85
of the Revised Code. The comm ssion shall not nake any
nodi fi cati on, change, finding, or award which shall award
conmpensation for a back period in excess of two years prior to the

date of filing application therefor
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(B) Notwi thstanding division (A) of this section, and except
as otherwise provided in a rule that shall be adopted by the
adm ni strator, with the advice and consent of the bureau of
wor kers' conpensation board of directors, neither the
adm ni strator nor the conm ssion shall make any finding or award
for paynment of nedical or vocational rehabilitation services
submtted for paynent nore than one year after the date the
services were rendered or nore than one year after the date the
servi ces becanme payabl e under division (1) of section 4123.511 of
t he Revised Code, whichever is later. No nedical or vocational
rehabilitation provider shall bill a claimnt for services
rendered if the adm nistrator or conm ssion is prohibited from

maki ng that paynment under this division.

(C Division (B) of this section does not apply to requests
made by the centers for nedicare and nedicaid services in the
United States departnment of health and human services for
rei mbursenment of conditional paynments nade pursuant to section
1395y(b)(2) of title 42, United States Code (commonly known as the
"Medi care Secondary Payer Act").

(D) This section does not affect the right of a claimant to
conpensati on accrui ng subsequent to the filing of any such
application, provided the application is filed within the tine

limt provided in this section.

(E) This section does not deprive the conmission of its
continuing jurisdiction to determnine the questions raised by any
application for nodification of award which has been filed with
the commi ssion after June 1, 1932, and prior to the expiration of
the applicable period but in respect to which no award has been

granted or denied during the applicable period.

(F) The conmi ssion may, by general rules, provide for the
destruction of files of cases in which no further action nmay be

t aken.
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(G The conmission and adm ni strator of workers' conpensation
each may, by general rules, provide for the retention and
destruction of all other records in their possession or under
their control pursuant to section 121.211 and sections 149.34 to
149. 36 of the Revised Code. The bureau of workers' conpensation
may purchase or rent required equi prent for the docunment retention
nmedi a, as determ ned necessary to preserve the records.
Phot ogr aphs, m crophotographs, mcrofilm filnms, or other direct
docunment retention nmedia, when properly identified, have the sane
effect as the original record and nmay be offered in |ike manner
and may be received as evidence in proceedi ngs before the
i ndustrial comm ssion, staff hearing officers, and district
hearing officers, and in any court where the original record could

have been introduced.

Sec. 4123.56. (A) Except as provided in division (D) of this
section, in the case of tenporary disability, an enpl oyee shal
receive sixty-six and two-thirds per cent of the enployee's
average weekly wage so long as such disability is total, not to
exceed a maxi mum anount of weekly conpensation which is equal to
the statew de average weekly wage as defined in division (C) of
section 4123.62 of the Revised Code, and not |ess than a m ni num
anount of conpensation which is equal to thirty-three and
one-third per cent of the statew de average weekly wage as defined
in division (C) of section 4123.62 of the Revised Code unl ess the
enpl oyee's wage is less than thirty-three and one-third per cent
of the m nimum statew de average weekly wage, in which event the
enpl oyee shall receive conpensation equal to the enployee's full
wages; provided that for the first twelve weeks of tota
disability the enpl oyee shall receive seventy-two per cent of the
enpl oyee's full weekly wage, but not to exceed a maxi mum amount of
weekl y conpensation which is equal to the |l esser of the statew de

aver age weekly wage as defined in division (C) of section 4123.62

Page 29

839
840
841
842
843
844
845
846
847
848
849
850
851
852

853
854
855
856
857
858
859
860
861
862
863
864
865
866
867
868
869
870



Sub. H. B. No. 80
LSC 133 0003-3

of the Revised Code or one hundred per cent of the enpl oyee's net
t ake- hone weekly wage. In the case of a self-insuring enployer,
paynents shall be for a duration based upon the nedical reports of
the attending physician. |If the enpl oyer disputes the attending
physician's report, paynents may be terminated only upon
application and hearing by a district hearing officer pursuant to
division (C of section 4123.511 of the Revised Code. Paynents
shal | continue pending the determ nation of the natter, however
paynment shall not be nade for the period when any enpl oyee has
returned to work, when an enpl oyee's treating physician has nade a
witten statenent that the enpl oyee is capable of returning to the
enpl oyee's forner position of enploynment, when work within the
physi cal capabilities of the enployee is nmade avail able by the
enpl oyer or another enployer, or when the enpl oyee has reached the
maxi num nedi cal inprovenent. \Wiere the enpl oyee is capable of work
activity, but the enployee's enployer is unable to offer the

enpl oyee any enpl oynment, the enpl oyee shall register with the
director of job and famly services, who shall assist the enpl oyee
in finding suitable enploynent. The term nation of tenporary total
disability, whether by order or otherw se, does not preclude the
comrencenent of tenporary total disability at another point in

time if the enpl oyee again becones tenporarily totally disabl ed.

After two hundred weeks of tenporary total disability
benefits, the nedical section of the bureau of workers
conmpensation shall schedule the claimant for an examination for an
eval uation to deternine whether or not the tenporary disability
has becone permanent. A self-insuring enployer shall notify the
bureau i nmedi ately after paynent of two hundred weeks of tenporary
total disability and request that the bureau schedul e the clai mant

for such an exam nation

When the enpl oyee is awarded conpensation for tenporary tota

disability for a period for which the enpl oyee has received
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benefits under Chapter 4141. of the Revised Code, the bureau shal
pay an anount equal to the ampunt received fromthe award to the
director of job and famly services and the director shall credit
the anount to the accounts of the enployers to whose accounts the
paynment of benefits was charged or is chargeable to the extent it

was charged or is chargeable.

If any conpensation under this section has been paid for the
same period or periods for which tenporary nonoccupati onal
acci dent and sickness insurance is or has been paid pursuant to an
i nsurance policy or programto which the enployer has nade the
entire contribution or payment for providing insurance or under a
nonoccupati onal acci dent and sickness programfully funded by the
enpl oyer, except as otherw se provided in this division
conpensation paid under this section for the period or periods
shall be paid only to the extent by which the payment or paynents
exceeds the amount of the nonoccupational insurance or program
pai d or payable. Ofset of the conpensation shall be nade only
upon the prior order of the bureau or industrial conm ssion or
agreenent of the claimant. |If an enpl oyer provides suppl enental
sick | eave benefits in addition to tenporary total disability
conpensation paid under this section, and if the enployer and an
enpl oyee agree in witing to the paynment of the supplenental sick
| eave benefits, tenporary total disability benefits may be paid

wi t hout an offset for those supplenental sick |eave benefits.

Except as otherw se provided in a collective bargaining

agreenent, if an enployee's tenporary total disability

conpensation is offset by an anount paid to the enpl oyee for

accrued sick | eave, the enployer shall do either of the foll ow ng:

(1) Reinstate the sick | eave that offset the enpl oyee's

tenporary total disability conpensation

(2) Pay the enpl oyee the anount by which the enpl oyee's

tenporary total conpensation was offset by the sick |eave.
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As used in this division, "net take-home weekly wage" neans
the anount obtained by dividing an enpl oyee's total renuneration,
as defined in section 4141. 01 of the Revised Code, paid to or
earned by the enpl oyee during the first four of the last five
conpl eted cal endar quarters which imedi ately precede the first
day of the enployee's entitlenent to benefits under this division,
by the nunmber of weeks during which the enpl oyee was paid or
earned remuneration during those four quarters, |ess the amount of
| ocal, state, and federal incone taxes deducted for each such

week.

(B)(1) If an enployee in a claimallowed under this chapter
suffers a wage loss as a result of returning to enpl oynent other
than the enpl oyee's former position of enploynent due to an injury
or occupational disease, the enployee shall receive conpensation
at sixty-six and two-thirds per cent of the difference between the
enpl oyee' s average weekly wage and the enpl oyee's present earnings
not to exceed the statew de average weekly wage. The paynents nay
continue for up to a maxi num of two hundred weeks, but the
paynments shall be reduced by the correspondi ng nunber of weeks in
whi ch the enpl oyee receives paynents pursuant to division (A)(2)
of section 4121.67 of the Revised Code.

(2) If an enployee in a claimallowed under this chapter
suffers a wage loss as a result of being unable to find enpl oynent
consistent with the enployee's disability resulting fromthe
enpl oyee's injury or occupational disease, the enpl oyee shal
recei ve conpensation at sixty-six and two-thirds per cent of the
di fference between the enpl oyee's average weekly wage and the
enpl oyee' s present earnings, not to exceed the statew de average
weekly wage. The paynents may continue for up to a maxi num of
fifty-two weeks. The first twenty-six weeks of paynments under
division (B)(2) of this section shall be in addition to the

maxi num of two hundred weeks of paynments all owed under division

Page 32

935
936
937
938
939
940
941
942
943
944

945
946
947
948
949
950
951
952
953
954
955

956
957
958
959
960
961
962
963
964
965
966



Sub. H. B. No. 80
LSC 133 0003-3

(B)(1) of this section. If an enployee in a claimallowed under
this chapter receives conpensation under division (B)(2) of this
section in excess of twenty-six weeks, the nunber of weeks of
conpensati on all owabl e under division (B)(1) of this section shall
be reduced by the correspondi ng nunber of weeks in excess of
twenty-six, and up to fifty-two, that is allowable under division
(B)(1) of this section

(3) The nunber of weeks of wage | oss payable to an enpl oyee
under divisions (B)(1) and (2) of this section shall not exceed

two hundred and twenty-six weeks in the aggregate.

(O In the event an enpl oyee of a professional sports
franchise domciled in this state is disabled as the result of an
injury or occupational disease, the total anobunt of paynents made
under a contract of hire or collective bargaining agreenent to the
enpl oyee during a period of disability is deened an advanced
paynment of conpensation payabl e under sections 4123.56 to 4123.58
of the Revised Code. The enpl oyer shall be reinbursed the tota
anmount of the advanced paynents out of any award of conpensation
made pursuant to sections 4123.56 to 4123.58 of the Revised Code.

(D) If an enpl oyee receives tenporary total disability
benefits pursuant to division (A of this section and soci al
security retirement benefits pursuant to the "Social Security
Act," the weekly benefit anount under division (A) of this section
shal | not exceed sixty-six and two-thirds per cent of the
st at ewi de average weekly wage as defined in division (C) of
section 4123.62 of the Revised Code.

(E) If an enployee is eligible for conpensati on under
division (A) of this section, but the enployee's full weekly wage
has not been deternmined at the tine paynents are to comrence under
division (H) of section 4123.511 of the Revised Code, the enpl oyee
shall receive thirty-three and one-third per cent of the statew de

aver age weekly wage as defined in division (C) of section 4123.62
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of the Revised Code. On deternination of the enployee's full
weekl y wage, the conpensation an enpl oyee receives shall be

adj usted pursuant to division (A of this section.

If the amount of conpensation an enpl oyee receives under this
division is greater than the adjusted amount the enpl oyee receives
under division (A) of this section that is based on the enployee's
full weekly wage, the excess anpbunt shall be recovered in the
manner provided in division (K) of section 4123.511 of the Revised
Code. If the anpbunt of conpensation an enpl oyee recei ves under
this division is |l ess than the adjusted anount the enpl oyee
recei ves under that division that is based on the enpl oyee's ful
weekly wage, the enployee shall receive the difference between

t hose two anounts.

(F) If an enployee is unable to work or suffers a wage |oss

as the direct result of a disability arising froman injury or

occupational disease, the enployee is entitled to receive

conpensation under this section, provided the enpl oyee is

otherwise qualified. If an enployvee is not working or has suffered

a wage loss as the direct result of sonething other than a

disability arising froman injury or occupational disease, the

enpl oyee is not eligible to receive conpensation under this

section. It is the intent of the general assenbly to supersede any

previous judicial decision that applied the doctrine of voluntary

abandonnent to a claimbrought under this section in a manner that

is inconsistent with this division

Sec. 4123.58. (A) In cases of pernmanent total disability, the
enpl oyee shall receive an award to continue until the enpl oyee's
death in the anpbunt of sixty-six and two-thirds per cent of the
enpl oyee' s average weekly wage, but, except as otherw se provided
in division (B) of this section, not nore than a naxi num anount of

weekly conpensation which is equal to sixty-six and two-thirds per
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cent of the statew de average weekly wage as defined in division
(O of section 4123.62 of the Revised Code in effect on the date
of injury or on the date the disability due to the occupationa

di sease begins, nor not |ess than a m ni num anount of weekly
conmpensation which is equal to fifty per cent of the statew de
aver age weekly wage as defined in division (C) of section 4123.62
of the Revised Code in effect on the date of injury or on the date
the disability due to the occupational disease begins, unless the
enpl oyee' s average weekly wage is less than fifty per cent of the
st at ewi de average weekly wage at the tine of the injury, in which
event the enpl oyee shall receive conpensation in an anmount equal

to the enpl oyee's average weekly wage.

(B) In the event the weekly workers' conpensati on anbunt when
conbi ned with disability benefits received pursuant to the Soci al
Security Act is less than the statew de average weekly wage as
defined in division (C) of section 4123.62 of the Revised Code,
then the nmaxi num amount of weekly conpensation shall be the
st at ewi de average weekly wage as defined in division (C) of
section 4123.62 of the Revised Code. At any tine that soci al
security disability benefits ternminate or are reduced, the
wor kers' conpensation award shall be reconputed to pay the maxi mum

anount pernitted under this division.

(C Permanent total disability shall be conpensated according
to this section only when at |east one of the followi ng applies to

the cl ai mant :

(1) The claimant has | ost, or |ost the use of both hands or
both arnms, or both feet or both | egs, or both eyes, or of any two
t hereof; however, the |l oss or |oss of use of one |inb does not

constitute the loss or |oss of use of two body parts;

(2) The inpairnment resulting fromthe enpl oyee's injury or

occupational disease prevents the enpl oyee from engaging in
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sust ai ned remunerative enploynent utilizing the enploynent skills

that the enpl oyee has or may reasonably be expected to devel op

(D) Permanent total disability shall not be conpensated when
the reason the enpl oyee is unable to engage in sustained
renmunerative enploynent is due to any of the follow ng reasons,

whet her individually or in conbination

(1) Inpairnments of the enployee that are not the result of an

all oned injury or occupational disease;
(2) Solely the enployee's age or aging;

(3) The enpl oyee retired er—otherwisevoluntarily abandoned
I " : I I I L] i
eccupational—disease—;
(4) The enpl oyee has not engaged in educational or
rehabilitative efforts to enhance the enpl oyee's enpl oyability,

unl ess such efforts are determned to be in vain_

(5) The enpl oyee is unable to engage in sustained

renunerative enploynent as the direct result of sonething other

than a disability arising froman injury or occupational disease.

(E) Conpensation payabl e under this section for permanent
total disability is in addition to benefits payabl e under division
(B) of section 4123.57 of the Revised Code.

(F) If an enpl oyee is awarded conpensation for permanent
total disability under this section because the enpl oyee sustai ned
a traumatic brain injury, the enployee is entitled to that
conmpensation regardl ess of the enpl oyee's enploynent in a
shel tered workshop subsequent to the award, on the condition that
t he enpl oyee does not receive inconme, conpensation, or
remuneration fromthat enploynment in excess of two thousand
dollars in any calendar quarter. As used in this division,

"shel tered workshop" nmeans a state agency or nonprofit
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organi zation established to carry out a program of rehabilitation
for handi capped individuals or to provide these individuals with
renunerative enploynent or other occupational rehabilitating

activity.

Sec. 4123.65. (A) A state fund enployer or the enpl oyee of
such an enployer may file an application with the adm nistrator of
wor kers' conpensation for approval of a final settlenent of a
cl ai munder this chapter. The application shall include the
settl enment agreenent, and except as otherw se specified in this
di vi sion, be signed by the clainmant and enployer, and clearly set
forth the circunstances by reason of which the proposed settl enent
is deened desirable and that the parties agree to the terns of the
settl enment agreenent. A claimant may file an application w thout

an enployer's signature in the follow ng situations:
(1) The enpl oyer is no |onger doing business in Chio;

(2) The claimno longer is in the enployer's industrial
acci dent or occupational disease experience as provided in
division (B) of section 4123.34 of the Revised Code and the

claimant no |l onger is enployed with that enpl oyer;

(3) The enpl oyer has failed to conply with section 4123. 35 of
t he Revi sed Code.

If a claimant files an application w thout an enployer's
signhature, and the enployer still is doing business in this state,
the administrator shall send witten notice of the application to
the enpl oyer i medi ately upon receipt of the application. If the
enpl oyer fails to respond to the notice within thirty days after
the notice is sent, the application need not contain the

enpl oyer's signature.

If a state fund enpl oyer or an enpl oyee of such an enpl oyer

has not filed an application for a final settlenment under this
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division, the admnistrator may file an application on behal f of
the enpl oyer or the enployee, provided that the adm nistrator
gives notice of the filing to the enployer and the enployee and to
the representative of record of the enployer and of the enpl oyee

i medi ately upon the filing. An application filed by the
adm ni strator shall contain all of the information and signatures
requi red of an enployer or an enployee who files an application
under this division. Every self-insuring enployer that enters into
a final settlenent agreement with an enployee shall mail, within
seven days of executing the agreenent, a copy of the agreenent to
the administrator and the enpl oyee's representative. The

admi ni strator shall place the agreenent into the claimant's file.

(B) Except as provided in divisions (C) and (D) of this
section, a settlenent agreed to under this section is binding upon
all parties thereto and as to itens, injuries, and occupati onal

di seases to which the settlenent applies.

(C No settlenment agreed to under division (A of this
section or agreed to by a self-insuring enployer and the
sel f-insuring enployer's enployee shall take effect until thirty
days after the administrator approves the settlenent for state
fund enpl oyees and enpl oyers, or after the self-insuring enployer
and enpl oyee sign the final settlenment agreenent. Buring Except as

otherwi se provided in division (G of this section, during the

thirty-day period, the enployer, enployee, or administrator, for
state fund settlenments, and the enpl oyer or enpl oyee, for
self-insuring settlenments, may w thdraw consent to the settl enent
by an enpl oyer providing witten notice to the enployer's enpl oyee
and the adm nistrator or by an enployee providing witten notice
to the enpl oyee's enployer and the admi nistrator, or by the
adm ni strator providing witten notice to the state fund enpl oyer
and enpl oyee. If an enployee dies during the thirty-day waiting

period follow ng the approval of a settlenent, the settlenent can
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be voi ded by any party for good cause shown.

(D At the time of agreenent to any final settlenent
agreenent under division (A) of this section or agreenent between
a self-insuring enployer and the self-insuring enployer's
enpl oyee, the adm nistrator, for state fund settlenents, and the
self-insuring enployer, for self-insuring settlenments, inmediately
shal |l send a copy of the agreenent to the industrial comm ssion
who shall assign the matter to a staff hearing officer. The staff
hearing officer shall determne, within the tine lintations
specified in division (C of this section, whether the settlenment
agreenent is or is not a gross miscarriage of justice. If the
staff hearing officer determines within that tinme period that the
settl ement agreenent is clearly unfair, the staff hearing officer
shal | issue an order disapproving the settlenent agreenent. |f the
staff hearing officer determines that the settlenent agreenent is
not clearly unfair or fails to act within those tinme linits, the

settl enment agreenent is approved.

(E) A settlenent entered into under this section nmay pertain
to one or nore clains of a claimant, or one or nore parts of a
claim or the conpensation or benefits pertaining to either, or
any conbi nation thereof, provided that nothing in this section
shall be interpreted to require a claimant to enter into a
settl enment agreenent for every claimthat has been filed with the
bureau of workers' conpensation by that clai mant under Chapter
4121., 4123., 4127., or 4131. of the Revised Code.

(F) A settlenent entered into under this section is not
appeal abl e under section 4123.511 or 4123.512 of the Revi sed Code.

(G Notwi thstanding any provi sion of the Revised Code to the

contrary, if a settlenent application is filed under this section

regarding a claimthat is no longer in an enployer's industri al

acci dent or occupational di sease experience as provided in

di vision (B) of section 4123.34 of the Revised Code, the enpl oyer
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shall not deny consent or withdraw consent regardi ng that

settl enent application.

(H An enployer shall not require an enployee to term nate

the enpl oyee's enploynent with the enpl oyer as a condition of

entering into a settlenent agreenment under this section

Sec. 4141.01. As used in this chapter, unless the context

ot herw se requires:

(A) (1) "Enployer" nmeans the state, its instrunentalities, its
political subdivisions and their instrunentalities, Indian tribes,
and any individual or type of organization including any
partnership, linmted liability conpany, association, trust,
estate, joint-stock conmpany, insurance conmpany, oOr corporation,
whet her domestic or foreign, or the receiver, trustee in
bankruptcy, trustee, or the successor thereof, or the |ega
representative of a deceased person who subsequent to Decenber 31
1971, or in the case of political subdivisions or their

instrunentalities, subsequent to Decenber 31, 1973:

(a) Had in enploynent at |east one individual, or in the case
of a nonprofit organi zati on, subsequent to Decenber 31, 1973, had
not less than four individuals in enploynent for sone portion of a
day in each of twenty different cal endar weeks, in either the
current or the preceding cal endar year whether or not the sane

i ndi vidual was in enploynent in each such day; or

(b) Except for a nonprofit organization, had paid for service
in enmpl oynent wages of fifteen hundred dollars or nmore in any
cal endar quarter in either the current or preceding cal endar year;

or

(c) Had paid, subsequent to December 31, 1977, for enpl oynent
in donestic service in a local college club, or local chapter of a

college fraternity or sorority, cash remuneration of one thousand
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dollars or nore in any cal endar quarter in the current cal endar
year or the precedi ng cal endar year, or had paid subsequent to
Decenber 31, 1977, for enploynent in donmestic service in a private
home cash renmuneration of one thousand dollars in any cal endar
quarter in the current cal endar year or the precedi ng cal endar

year:

(i) For the purposes of divisions (A)(1)(a) and (b) of this
section, there shall not be taken into account any wages paid to,
or enmpl oynment of, an individual performning domestic service as

described in this division.

(ii) An enployer under this division shall not be an enpl oyer
with respect to wages paid for any services other than domestic
service unless the enployer is also found to be an enpl oyer under
division (A(1)(a), (b), or (d) of this section.

(d) As a farmoperator or a crew | eader subsequent to
Decenber 31, 1977, had in enploynent individuals in agricultura

| abor; and

(i) During any cal endar quarter in the current cal endar year
or the preceding cal endar year, paid cash renuneration of twenty

thousand dollars or nmore for the agricultural |abor; or

(ii) Had at least ten individuals in enploynent in
agricultural labor, not including agricultural workers who are
aliens admitted to the United States to performagricultural | abor
pursuant to sections 1184(c) and 1101(a)(15)(H of the
"I'mmigration and Nationality Act," 66 Stat. 163, 189, 8 U S.C A
1101(a)(15)(H)(ii)(a), 1184(c), for sonme portion of a day in each
of the twenty different cal endar weeks, in either the current or
precedi ng cal endar year whether or not the sanme individual was in

enpl oynent in each day; or

(e) Is not otherwi se an enployer as defined under division
(A (1)(a) or (b) of this section; and
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(i) For which, within either the current or preceding
cal endar year, service, except for donestic service in a private
hone not covered under division (A (1)(c) of this section, is or
was performed with respect to which such enployer is liable for
any federal tax against which credit nmay be taken for

contributions required to be paid into a state unenpl oynent fund;

(ii1) Waich, as a condition for approval of this chapter for
full tax credit against the tax inposed by the "Federal
Unenpl oynent Tax Act," 84 Stat. 713, 26 U. S.C A 3301 to 3311, is
requi red, pursuant to such act to be an enpl oyer under this

chapter; or

(iii) Who becane an enployer by el ection under division
(A)(4) or (5) of this section and for the duration of such

el ection; or

(f) In the case of the state, its instrunentalities, its
political subdivisions, and their instrunentalities, and |Indian
tribes, had in enmploynment, as defined in divisions (B)(2)(a) and

(B)(2)(1) of this section, at |east one individual;

(g) For the purposes of division (A)(1)(a) of this section,
if any week includes both the thirty-first day of Decenber and the
first day of January, the days of that week before the first day
of January shall be considered one cal endar week and the days

begi nning the first day of January anot her week.

(2) Each individual enployed to performor to assist in
perform ng the work of any agent or enployee of an enployer is
enpl oyed by such enployer for all the purposes of this chapter,
whet her such individual was hired or paid directly by such
enpl oyer or by such agent or enpl oyee, provided the enpl oyer had
actual or constructive know edge of the work. Al individuals
perform ng services for an enpl oyer of any person in this state

who maintains two or nore establishnments within this state are
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enpl oyed by a single enployer for the purposes of this chapter.

(3) An enployer subject to this chapter wi thin any cal endar
year is subject to this chapter during the whole of such year and

during the next succeedi ng cal endar year.

(4) An enpl oyer not otherw se subject to this chapter who
files with the director of job and famly services a witten
el ection to becone an enpl oyer subject to this chapter for not
| ess than two cal endar years shall, with the witten approval of
such election by the director, becone an enpl oyer subject to this
chapter to the sanme extent as all other enployers as of the date
stated in such approval, and shall cease to be subject to this
chapter as of the first day of January of any cal endar year
subsequent to such two cal endar years only if at least thirty days
prior to such first day of January the enployer has filed with the

director a witten notice to that effect.

(5) Any enpl oyer for whom services that do not constitute
enpl oynent are perfornmed nay file with the director a witten
el ection that all such services performed by individuals in the
enpl oyer's enploy in one or nore distinct establishnents or places
of business shall be deened to constitute enploynent for all the
pur poses of this chapter, for not |less than two cal endar years.
Upon witten approval of the election by the director, such
services shall be deened to constitute enpl oynent subject to this
chapter fromand after the date stated in such approval. Such
services shall cease to be enploynent subject to this chapter as
of the first day of January of any cal endar year subsequent to
such two cal endar years only if at least thirty days prior to such
first day of January such enployer has filed with the director a

witten notice to that effect.

(6) "Enployer" does not include a franchisor with respect to
the franchisor's relationship with a franchisee or an enpl oyee of

a franchisee, unless the franchisor agrees to assune that role in
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witing or a court of conpetent jurisdiction determnmines that the
franchi sor exercises a type or degree of control over the
franchi see or the franchisee's enployees that is not custonarily
exercised by a franchisor for the purpose of protecting the
franchi sor's trademark, brand, or both. For purposes of this

di vi sion, "franchisor" and "franchi see" have the sanme neani ngs as
in 16 CF. R 436.1.

(B) (1) "Enpl oynent" nmeans service perforned by an individua
for remuneration under any contract of hire, witten or oral
express or inplied, including service perforned in interstate
commerce and service perforned by an officer of a corporation
wi t hout regard to whether such service is executive, manageri al
or manual in nature, and w thout regard to whether such officer is
a stockhol der or a menber of the board of directors of the
corporation, unless it is shown to the satisfaction of the

director, based upon a determnm nati on nade by the superintendent of

i ndustrial conpliance under Chapter 4177. of the Revi sed Code,

that such individual has been and will continue to be free from

direction or control over the performance of such service, both

under a contract of service and in fact. Fhe—director—shall—adept

(2) "Enploynent" includes:

(a) Service performed after Decenber 31, 1977, by an
i ndividual in the enploy of the state or any of its
instrunentalities, or any political subdivision thereof or any of
its instrunentalities or any instrunentality of nore than one of
the foregoing or any instrunentality of any of the foregoing and
one or nore other states or political subdivisions and w thout
regard to divisions (A (1)(a) and (b) of this section, provided
that such service is excluded from enploynent as defined in the
"Federal Unenpl oynment Tax Act," 53 Stat. 183, 26 U. S.C. A 3301
3306(c)(7) and is not excluded under division (B)(3) of this
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section; or the services of enpl oyees covered by voluntary
el ection, as provided under divisions (A (4) and (5) of this

section;

(b) Service performed after Decenber 31, 1971, by an
individual in the enploy of a religious, charitable, educational
or other organization which is excluded fromthe term "enpl oynent”
as defined in the "Federal Unenploynment Tax Act," 84 Stat. 713, 26
US CA 3301 to 3311, solely by reason of section 26 U S.C A
3306(c)(8) of that act and is not excluded under division (B)(3)

of this section;

(c) Donestic service perforned after Decenber 31, 1977, for

an enpl oyer, as provided in division (A)(1)(c) of this section;

(d) Agricultural |abor perforned after Decenber 31, 1977, for
a farmoperator or a crew | eader, as provided in division
(A (1) (d) of this section

(e) Subject to division (B)(2)(m of this section, service
not covered under division (B)(1) of this section which is
perforned after Decenber 31, 1971

(i) As an agent-driver or comm ssion-driver engaged in
di stributing meat products, vegetable products, fruit products,
bakery products, beverages other than mlk, laundry, or

dry-cl eani ng services, for the individual's enployer or principal;

(ii) As a traveling or city sal esperson, other than as an
agent -driver or conmi ssion-driver, engaged on a full-time basis in
the solicitation on behalf of and in the transmi ssion to the
sal esperson' s enpl oyer or principal except for sideline sales
activities on behalf of sonme other person of orders from
whol esal ers, retailers, contractors, or operators of hotels,
restaurants, or other simlar establishnments for merchandi se for
resale, or supplies for use in their business operations, provided

that for the purposes of division (B)(2)(e)(ii) of this section,
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the services shall be deemed enploynent if the contract of service
contenpl ates that substantially all of the services are to be
perfornmed personally by the individual and that the individua

does not have a substantial investnment in facilities used in
connection with the performance of the services other than in
facilities for transportation, and the services are not in the
nature of a single transaction that is not a part of a continuing

relationship with the person for whomthe services are perforned.

(f) An individual's entire service performed within or both

within and without the state if:
(i) The service is localized in this state.

(ii) The service is not |localized in any state, but sone of
the service is perforned in this state and either the base of
operations, or if there is no base of operations then the place
from whi ch such service is directed or controlled, is in this
state or the base of operations or place from which such service
is directed or controlled is not in any state in which sone part
of the service is performed but the individual's residence is in

this state.

(9) Service not covered under division (B)(2)(f)(ii) of this
section and performed entirely without this state, with respect to
no part of which contributions are required and pai d under an
unenpl oynent conpensation |aw of any other state, the Virgin
I sl ands, Canada, or of the United States, if the individual
perform ng such service is a resident of this state and the
director approves the election of the enployer for whom such
services are perfornmed; or, if the individual is not a resident of
this state but the place fromwhich the service is directed or
controlled is in this state, the entire services of such
i ndi vidual shall be deened to be enploynent subject to this
chapter, provided service is deenmed to be localized within this

state if the service is perforned entirely within this state or if
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the service is perfornmed both within and without this state but
the service perfornmed without this state is incidental to the
individual's service within the state, for exanple, is tenporary

or transitory in nature or consists of isolated transactions;

(h) Service of an individual who is a citizen of the United
States, perfornmed outside the United States except in Canada after
Decenber 31, 1971, or the Virgin Islands, after Decenber 31, 1971,
and before the first day of January of the year following that in
which the United States secretary of |abor approves the Virgin
Islands law for the first tine, in the enploy of an Anerican
enpl oyer, other than service which is "enploynent” under divisions
(B)(2)(f) and (g) of this section or simlar provisions of another

state's law, if:

(i) The enployer's principal place of business in the United

States is located in this state;

(ii) The enployer has no place of business in the United
States, but the enployer is an individual who is a resident of
this state; or the enployer is a corporation which is organi zed
under the laws of this state, or the enployer is a partnership or
a trust and the nunber of partners or trustees who are residents
of this state is greater than the nunber who are residents of any

other state; or

(iii) None of the criteria of divisions (B)(2)(f)(i) and (ii)
of this section is nmet but the enpl oyer has el ected coverage in
this state or the enployer having failed to el ect coverage in any
state, the individual has filed a claimfor benefits, based on

such service, under this chapter

(i) For the purposes of division (B)(2)(h) of this section,
the term "Ameri can enpl oyer” means an enpl oyer who is an
i ndi vidual who is a resident of the United States; or a

partnership, if two-thirds or nore of the partners are residents
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of the United States; or a trust, if all of the trustees are 1436
residents of the United States; or a corporation organi zed under 1437
the laws of the United States or of any state, provided the term 1438
"United States" includes the states, the District of Colunbia, the 1439
Commonweal th of Puerto Rico, and the Virgin Islands. 1440
(j) Notw thstanding any ot her provisions of divisions (B)(1) 1441

and (2) of this section, service, except for donestic service in a 1442
private honme not covered under division (A)(1)(c) of this section, 1443
with respect to which a tax is required to be paid under any 1444
federal |aw inposing a tax against which credit may be taken for 1445
contributions required to be paid into a state unenpl oynent fund, 1446
or service, except for donestic service in a private home not 1447
covered under division (A)(1)(c) of this section, which, as a 1448
condition for full tax credit against the tax inposed by the 1449
"Federal Unenploynent Tax Act," 84 Stat. 713, 26 U S.C.A 3301 to 1450
3311, is required to be covered under this chapter. 1451
(k) Construction services performed by any individual under a 1452
construction contract, as defined in section 4141.39 of the 1453
Revi sed Code—ifthe directordeterminesthat the enployerfor 1454
i i i 1455
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services—

(1) Service performed by an individual in the enploy of an
Indian tribe as defined by section 4(e) of the "Indian
Sel f-Determ nati on and Educati on Assistance Act," 88 Stat. 2204
(1975), 25 U.S.C. A 450b(e), including any subdi vi sion,
subsi diary, or business enterprise wholly owned by an Indian tribe
provided that the service is excluded from enpl oynent as defi ned
in the "Federal Unenploynent Tax Act," 53 Stat. 183 (1939), 26
U S.CA 3301 and 3306(c)(7) and is not excluded under division
(B)(3) of this section

(m Service performed by an individual for or on behalf of a
notor carrier transporting property as an operator of a vehicle or
vessel, unless all of the following factors apply to the
i ndi vidual and the notor carrier has not elected to consider the

i ndi vidual's service as enpl oynent:

(i) The individual owns the vehicle or vessel that is used in
perform ng the services for or on behalf of the carrier, or the
i ndi vidual |eases the vehicle or vessel under a bona fide |ease
agreement that is not a tenporary replacenent | ease agreenent. For
purposes of this division, a bona fide | ease agreenent does not
i nclude an agreenent between the individual and the notor carrier

transporting property for which, or on whose behal f, the
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i ndi vi dual provi des services.

(ii) The individual is responsible for supplying the
necessary personal services to operate the vehicle or vessel used

to provide the service.

(iii) The compensation paid to the individual is based on
factors related to work perforned, including on a mleage-based
rate or a percentage of any schedule of rates, and not solely on

the basis of the hours or tine expended.

(iv) The individual substantially controls the nmeans and
manner of performng the services, in conformance with regul atory

requi rements and specifications of the shipper.

(v) The individual enters into a witten contract with the
carrier for whomthe individual is performng the services that
descri bes the relationship between the individual and the carrier

to be that of an independent contractor and not that of an
enpl oyee.

(vi) The individual is responsible for substantially all of
the principal operating costs of the vehicle or vessel and
equi prent used to provide the services, including maintenance,
fuel, repairs, supplies, vehicle or vessel insurance, and persona
expenses, except that the individual may be paid by the carrier
the carrier's fuel surcharge and incidental costs, including

tolls, permits, and |unper fees.

(vii) The individual is responsible for any econonic | oss or

econom c gain fromthe arrangenment with the carrier

(viii) The individual is not perform ng services described in
26 U.S.C. 3306(c)(7) or (8).

(3) "Enploynent" does not include the follow ng services if
they are found not subject to the "Federal Unenploynent Tax Act,”
84 Stat. 713 (1970), 26 U.S.C. A 3301 to 3311, and if the services
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are not required to be included under division (B)(2)(j) of this

section:

(a) Service performed after Decenber 31, 1977, in
agricul tural |abor, except as provided in division (A)(1)(d) of

this section;

(b) Donestic service perforned after Decenber 31, 1977, in a
private honme, local college club, or local chapter of a college
fraternity or sorority except as provided in division (A (1)(c) of

this section;

(c) Service perfornmed after Decenber 31, 1977, for this state
or a political subdivision as described in division (B)(2)(a) of

this section when perforned:
(i) As a publicly elected official;

(ii) As a nmenber of a legislative body, or a nenber of the
judiciary;
(iii) As a nmlitary nmenber of the Chio national guard;

(iv) As an enployee, not in the classified service as defined
in section 124.11 of the Revised Code, serving on a tenporary
basis in case of fire, storm snow, earthquake, flood, or simlar

emer gency;

(v) In a position which, under or pursuant to law, is
desi gnated as a mmj or nontenured policymaki ng or advisory
position, not in the classified service of the state, or a
pol i cymaki ng or advisory position the performance of the duties of

whi ch ordinarily does not require nore than ei ght hours per week.

(d) In the enploy of any governmental unit or instrunmentality
of the United States;

(e) Service perforned after December 31, 1971

(i) Service in the enmploy of an educational institution or

institution of higher education, including those operated by the
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state or a political subdivision, if such service is performed by
a student who is enrolled and is regularly attendi ng cl asses at

the educational institution or institution of higher education; or

(ii) By an individual who is enrolled at a nonprofit or
publ i c educational institution which normally maintains a regular
faculty and curriculumand normally has a regularly organi zed body
of students in attendance at the place where its educati onal
activities are carried on as a student in a full-time program
taken for credit at the institution, which comnmbi nes acadenm c
instruction with work experience, if the service is an integral
part of the program and the institution has so certified to the
enpl oyer, provided that this subdivision shall not apply to
service performed in a program established for or on behalf of an

enpl oyer or group of enployers.

(f) Service performed by an individual in the enploy of the
i ndi vidual's son, daughter, or spouse and service performed by a
child under the age of eighteen in the enploy of the child's

father or nother;

(g) Service performed for one or nore principals by an
i ndi vi dual who is conpensated on a conm ssion basis, who in the
performance of the work is master of the individual's own tine and
efforts, and whose renuneration is wholly dependent on the anpunt
of effort the individual chooses to expend, and which service is
not subject to the "Federal Unenploynent Tax Act," 53 Stat. 183
(1939), 26 U S.C A 3301 to 3311. Service perfornmed after Decenber
31, 1971:

(i) By an individual for an enployer as an insurance agent or
as an insurance solicitor, if all this service is perforned for

remuneration solely by way of commi ssion

(ii) As a hone worker performng work, according to

specifications furnished by the enployer for whomthe services are
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performed, on materials or goods furnished by such enpl oyer which
are required to be returned to the enployer or to a person

desi gnated for that purpose.
(h) Service performed after Decenmber 31, 1971

(i) I'n the enmploy of a church or convention or association of
churches, or in an organization which is operated primarily for
religious purposes and which is operated, supervised, controll ed,
or principally supported by a church or convention or association

of churches;

(ii) By a duly ordai ned, conmi ssioned, or |icensed ninister
of a church in the exercise of the individual's mnistry or by a
menber of a religious order in the exercise of duties required by

such order; or

(iii) In a facility conducted for the purpose of carrying out
a programof rehabilitation for individuals whose earning capacity
is inpaired by age or physical or nmental deficiency or injury, or
provi di ng remunerative work for individuals who because of their
i mpai red physical or nental capacity cannot be readily absorbed in
the conpetitive |abor market, by an individual receiving such

rehabilitation or renunerati ve work

(i) Service perforned after June 30, 1939, with respect to
whi ch unenpl oynent conpensation is payable under the "Railroad
Unenpl oynent | nsurance Act," 52 Stat. 1094 (1938), 45 U. S.C. 351

(j) Service performed by an individual in the enpl oy of any
organi zati on exenpt frominconme tax under section 501 of the
"I nternal Revenue Code of 1954," if the renuneration for such
servi ce does not exceed fifty dollars in any cal endar quarter, or
if such service is in connection with the collection of dues or
premiuns for a fraternal beneficial society, order, or association
and is perfornmed away fromthe hone office or is ritualistic

service in connection with any such society, order, or
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associ ati on;

(k) Casual labor not in the course of an enployer's trade or
busi ness; incidental service performed by an officer, appraiser
or menber of a finance conmttee of a bank, building and | oan
associ ation, savings and | oan associ ati on, or savings association
when the renuneration for such incidental service exclusive of the
anount paid or allotted for directors' fees does not exceed sixty

dol | ars per cal endar quarter is casual |abor;

(1) Service performed in the enploy of a voluntary enpl oyees
beneficial association providing for the paynent of life,
si ckness, accident, or other benefits to the nenbers of such
associ ation or their dependents or their designated beneficiaries,
if adm ssion to a menbership in such association is limted to
i ndividuals who are officers or enployees of a municipal or public
corporation, of a political subdivision of the state, or of the
United States and no part of the net earnings of such association
i nures, other than through such paynments, to the benefit of any

private sharehol der or individual

(m Service performed by an individual in the enploy of a
foreign governnment, including service as a consular or other

of ficer or enployee or of a nondiplonatic representative;

(n) Service performed in the enploy of an instrunentality
wholly owned by a foreign governnent if the service is of a
character sinilar to that performed in foreign countries by
enpl oyees of the United States or of an instrunentality thereof
and if the director finds that the secretary of state of the
United States has certified to the secretary of the treasury of
the United States that the foreign government, with respect to
whose instrunentality exenption is claimed, grants an equi val ent
exenption with respect to simlar service perforned in the foreign
country by enpl oyees of the United States and of instrunentalities

t her eof ;
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(o) Service with respect to which unenpl oynent conpensation
i s payabl e under an unenpl oynment conpensati on system establi shed

by an act of congress;

(p) Service performed as a student nurse in the enploy of a
hospital or a nurses' training school by an individual who is
enrolled and is regularly attending classes in a nurses' training
school chartered or approved pursuant to state |aw, and service
perfornmed as an intern in the enploy of a hospital by an
i ndi vi dual who has conpleted a four years' course in a nedical

school chartered or approved pursuant to state |aw,

(gq) Service performed by an individual under the age of
eighteen in the delivery or distribution of newspapers or shopping
news, not including delivery or distribution to any point for

subsequent delivery or distribution;

(r) Service performed in the enploy of the United States or
an instrunmentality of the United States i mune under the
Constitution of the United States fromthe contributions inposed
by this chapter, except that to the extent that congress pernits
states to require any instrunentalities of the United States to
make paynents into an unenpl oynment fund under a state unenpl oynment
conpensation act, this chapter shall be applicable to such
instrunentalities and to services perforned for such
instrumentalities in the sane manner, to the same extent, and on
the sanme terns as to all other enployers, individuals, and
services, provided that if this state is not certified for any
year by the proper agency of the United States under section 3304
of the "Internal Revenue Code of 1954," the paynments required of
such instrunmentalities with respect to such year shall be refunded
by the director fromthe fund in the same manner and within the
same period as is provided in division (E) of section 4141.09 of
the Revised Code with respect to contributions erroneously

col | ect ed;
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(s) Service performed by an individual as a nenber of a band
or orchestra, provided such service does not represent the
princi pal occupation of such individual, and which service is not
subject to or required to be covered for full tax credit against
the tax inposed by the "Federal Unenpl oynment Tax Act," 53 Stat.
183 (1939), 26 U.S.C. A 3301 to 3311.

(t) Service perforned in the enpl oy of a day canp whose
canpi ng season does not exceed twelve weeks in any cal endar year,
and which service is not subject to the "Federal Unenpl oynent Tax
Act," 53 Stat. 183 (1939), 26 U S.C A 3301 to 3311. Service
perforned after Decenber 31, 1971

(i) I'n the enploy of a hospital, if the service is perforned
by a patient of the hospital, as defined in division (W of this

secti on;

(ii) For a prison or other correctional institution by an

innmate of the prison or correctional institution

(iii) Service performed after Decenber 31, 1977, by an inmate
of a custodial institution operated by the state, a political

subdi vi sion, or a nonprofit organization

(u) Service that is performed by a nonresident alien
i ndi vidual for the period the individual tenporarily is present in
the United States as a nonimigrant under division (F), (J), (M,
or (Q of section 101(a)(15) of the "Immigration and Nationality
Act," 66 Stat. 163, 8 U.S.C. A 1101, as anended, that is excluded
under section 3306(c)(19) of the "Federal Unenpl oynent Tax Act,"
53 Stat. 183 (1939), 26 U S.C A 3301 to 3311

(v) Notw t hstandi ng any ot her provisions of division (B)(3)
of this section, services that are excluded under divisions
(B(3)(g), (j), (k), and (lI) of this section shall not be excl uded
from enpl oynent when perfornmed for a nonprofit organization, as

defined in division (X) of this section, or for this state or its
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instrunentalities, or for a political subdivision or its

instrunmentalities or for Indian tribes;

(w) Service that is performed by an individual working as an
el ection official or election worker if the amount of renuneration
received by the individual during the cal endar year for services
as an election official or election worker is |ess than one

t housand dol | ars;

(x) Service performed for an el enmentary or secondary schoo
that is operated primarily for religious purposes, that is
descri bed in subsection 501(c)(3) and exenpt from federal incone
taxati on under subsection 501(a) of the Internal Revenue Code, 26
U S. C A 501,

(y) Service performed by a person conmitted to a pena

institution.

(z) Service performed for an Indian tribe as described in
division (B)(2)(l) of this section when perforned in any of the

foll owi ng manners:
(i) As a publicly elected official;
(ii) As a nenber of an Indian tribal council
(iii) As a menber of a legislative or judiciary body;

(iv) I'n a position which, pursuant to Indian tribal law, is
desi gnated as a mmj or nontenured policymaki ng or advisory
position, or a policynaking or advisory position where the
performance of the duties ordinarily does not require nore than

ei ght hours of tinme per week;

(v) As an enployee serving on a tenporary basis in the case

of a fire, storm snow, earthquake, flood, or simlar energency.

(aa) Service performed after Decenber 31, 1971, for a
nonprofit organization, this state or its instrunentalities, a

political subdivision or its instrumentalities, or an Indian tribe
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as part of an unenpl oyment work-relief or work-training program
assisted or financed in whole or in part by any federal agency or
an agency of a state or political subdivision, thereof, by an

i ndi vidual receiving the work-relief or work-training.

(bb) Participation in a learn to earn program as defined in
section 4141.293 of the Revised Code.

(4) If the services perforned during one half or nore of any
pay period by an enpl oyee for the person enploying that enpl oyee
constitute enploynent, all the services of such enpl oyee for such
period shall be deened to be enploynent; but if the services
perfornmed during nore than one half of any such pay period by an
enpl oyee for the person enploying that enpl oyee do not constitute
enpl oyment, then none of the services of such enpl oyee for such
period shall be deermed to be enpl oynent. As used in division
(B)(4) of this section, "pay period" neans a period, of not nore
than thirty-one consecutive days, for which paynent of
renuneration is ordinarily nade to the enpl oyee by the person
enpl oyi ng that enployee. Division (B)(4) of this section does not
apply to services performed in a pay period by an enpl oyee for the
person enpl oying that enployee, if any of such service is excepted
by division (B)(3)(0) of this section.

(O "Benefits" means noney paynents payable to an individua
who has established benefit rights, as provided in this chapter,

for loss of remuneration due to the individual's unenpl oynent.

(D) "Benefit rights" nmeans the weekly benefit amount and the
maxi mum benefit anpbunt that may becone payable to an individual
within the individual's benefit year as deternined by the

di rector.

(E) "daimfor benefits" nmeans a claimfor waiting period or

benefits for a designated week.

(F) "Additional claim neans the first claimfor benefits
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filed following any separation from enpl oynment during a benefit
year; "continued claim nmeans any claimother than the first claim

for benefits and other than an additional claim

(G "Wages" neans renuneration paid to an enpl oyee by each of
the enpl oyee's enployers with respect to enpl oynent; except that
wages shall not include that part of renmuneration paid during any
cal endar year to an individual by an enpl oyer or such enployer's
predecessor in interest in the same business or enterprise, which
in any cal endar year is in excess of nine thousand dollars on and
after January 1, 1995; nine thousand five hundred dollars on and
after January 1, 2018; and nine thousand dollars on and after
January 1, 2020. Renuneration in excess of such anmounts shall be
deened wages subject to contribution to the sane extent that such
remuneration is defined as wages under the "Federal Unenpl oynent
Tax Act," 84 Stat. 714 (1970), 26 U S.C A 3301 to 3311, as
anended. The remuneration paid an enpl oyee by an enployer with
respect to enploynent in another state, upon which contributions
were required and paid by such enpl oyer under the unenpl oynent
conpensati on act of such other state, shall be included as a part
of renuneration in conputing the anount specified in this
di vi si on.

(H (1) "Remuneration" neans all conpensation for persona
servi ces, including conmi ssions and bonuses and the cash val ue of
all conpensation in any nmedi um other than cash, except that in the
case of agricultural or domestic service, "remuneration" includes
only cash renuneration. Gratuities customarily received by an
i ndividual in the course of the individual's enploynent from
persons other than the individual's enployer and which are
accounted for by such individual to the individual's enployer are

t axabl e wages.

The reasonabl e cash val ue of conpensation paid in any nedium

ot her than cash shall be estinated and determ ned i n accordance
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with rules prescribed by the director, provided that

“renmunerati on" does not include:

(a) Paynments as provided in divisions (b)(2) to (b)(20) of
section 3306 of the "Federal Unenploynent Tax Act," 84 Stat. 713,
26 U.S.C. A 3301 to 3311, as anended;

(b) The paynment by an enployer, w thout deduction fromthe
remuneration of the individual in the enployer's enploy, of the
tax inposed upon an individual in the enployer's enpl oy under
section 3101 of the "Internal Revenue Code of 1954," with respect

to services perfornmed after Cctober 1, 1941.

(2) "Cash renuneration" means all renmuneration paid in cash
i ncl udi ng conmi ssi ons and bonuses, but not including the cash

val ue of all conpensation in any nmedi um ot her than cash.

(1) "Interested party" neans the director and any party to
whom notice of a determ nation of an application for benefit
rights or a claimfor benefits is required to be given under
section 4141. 28 of the Revised Code.

(J) "Annual payroll" neans the total anpunt of wages subject
to contributions during a twelve-nonth period ending with the | ast

day of the second cal endar quarter of any cal endar year

(K) "Average annual payroll" means the average of the |ast
three annual payrolls of an enployer, provided that if, as of any
comput ati on date, the enpl oyer has had | ess than three annua
payrolls in such three-year period, such average shall be based on

t he annual payrolls which the enployer has had as of such date.

(L)(1) "Contributions" neans the noney paynents to the state
unenpl oynent conpensation fund required of enployers by section
4141. 25 of the Revised Code and of the state and any of its
political subdivisions electing to pay contributions under section
4141. 242 of the Revised Code. Enployers paying contributions shal

be described as "contributory enpl oyers."
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(2) "Paynents in lieu of contributions" neans the noney
paynents to the state unenpl oynent conpensation fund required of
rei mbursi ng enpl oyers under sections 4141.241 and 4141. 242 of the
Revi sed Code.

(M An individual is "totally unenpl oyed" in any week during
whi ch the individual perforns no services and with respect to such

week no renuneration is payable to the individual

(N) An individual is "partially unenployed" in any week if,
due to involuntary | oss of work, the total remuneration payable to
the individual for such week is |ess than the individual's weekly

benefit anpunt.

(O "Week" neans the cal endar week endi ng at m dni ght
Sat urday unl ess an equi val ent week of seven consecutive cal endar

days is prescribed by the director.

(1) "Qualifying week" neans any cal endar week in an
i ndi vidual's base period with respect to which the individua
earns or is paid remuneration in enploynment subject to this
chapter. A calendar week with respect to which an individual earns
remunerati on but for which paynent was not made within the base
period, when necessary to qualify for benefit rights, may be
considered to be a qualifying week. The nunber of qualifying weeks
whi ch may be established in a cal endar quarter shall not exceed

the nunber of cal endar weeks in the quarter.

(2) "Average weekly wage" neans the anount obtai ned by
dividing an individual's total rermuneration for all qualifying
weeks during the base period by the nunber of such qualifying
weeks, provided that if the conputation results in an anmount that
is not a multiple of one dollar, such amount shall be rounded to

the next lower nultiple of one dollar.

(P) "Weekly benefit anount" neans the amount of benefits an

i ndi vi dual would be entitled to receive for one week of tota
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unenpl oynent .

(Q (1) "Base period" neans the first four of the last five
conmpl eted cal endar quarters inmediately preceding the first day of
an individual's benefit year, except as provided in division
(Q(2) of this section.

(2) I'f an individual does not have sufficient qualifying
weeks and wages in the base period to qualify for benefit rights,
the individual's base period shall be the four nost recently
conpl eted cal endar quarters preceding the first day of the
i ndi vidual's benefit year. Such base period shall be known as the
"alternate base period." If information as to weeks and wages for
the nost recent quarter of the alternate base period is not
available to the director fromthe regular quarterly reports of
wage i nformation, which are systematically accessible, the
director may, consistent with the provisions of section 4141.28 of
the Revised Code, base the determ nation of eligibility for
benefits on the affidavit of the claimant with respect to weeks
and wages for that cal endar quarter. The claimant shall furnish
payrol | docunmentation, where available, in support of the
affidavit. The determ nati on based upon the alternate base period
as it relates to the claimant's benefit rights, shall be anmended
when the quarterly report of wage information fromthe enployer is
tinely received and that infornmation causes a change in the
determ nation. As provided in division (B) of section 4141.28 of
the Revi sed Code, any benefits paid and charged to an enpl oyer's
account, based upon a claimant's affidavit, shall be adjusted
effective as of the beginning of the claimant's benefit year. No
cal endar quarter in a base period or alternate base period shal

be used to establish a subsequent benefit year.

(3) The "base period" of a conbined wage claim as descri bed
in division (H of section 4141.43 of the Revised Code, shall be
the base period prescribed by the law of the state in which the
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claimis all owed.

(4) For purposes of deternining the weeks that conprise a
compl et ed cal endar quarter under this division, only those weeks
endi ng at mdnight Saturday within the cal endar quarter shall be

utilized.

(R (1) "Benefit year" with respect to an individual neans the
fifty-two week period beginning with the first day of that week
with respect to which the individual first files a valid
application for determination of benefit rights, and thereafter
the fifty-two week period beginning with the first day of that
week with respect to which the individual next files a valid
application for determination of benefit rights after the
term nation of the individual's |ast preceding benefit year,
except that the application shall not be considered valid unless
the individual has had enploynent in six weeks that is subject to
this chapter or the unenpl oynent conpensation act of another
state, or the United States, and has, since the beginning of the
i ndi vidual's previous benefit year, in the enploynent earned three
times the average weekly wage determned for the previous benefit
year. The "benefit year" of a conbined wage claim as described in
division (H of section 4141.43 of the Revised Code, shall be the
benefit year prescribed by the law of the state in which the claim
is allowed. Any application for determnation of benefit rights
made in accordance with section 4141.28 of the Revised Code is
valid if the individual filing such application is unenpl oyed, has
been enpl oyed by an enpl oyer or enployers subject to this chapter
in at least twenty qualifying weeks within the individual's base
period, and has earned or been paid renuneration at an average
weekly wage of not |ess than twenty-seven and one-half per cent of
the statew de average weekly wage for such weeks. For purposes of
det ermi ni ng whether an individual has had sufficient enploynent

since the beginning of the individual's previous benefit year to
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file a valid application, "enploynent" neans the performance of

services for which rermuneration is payable.

(2) Effective for benefit years beginning on and after
Decenber 26, 2004, any application for determ nati on of benefit
rights made in accordance with section 4141.28 of the Revised Code
is valid if the individual satisfies the criteria described in
division (R)(1) of this section, and if the reason for the
i ndi vidual's separation fromenployment is not disqualifying
pursuant to division (D)(2) of section 4141.29 or section 4141.291
of the Revised Code. A disqualification inmposed pursuant to
division (D)(2) of section 4141.29 or section 4141.291 of the
Revi sed Code must be renoved as provided in those sections as a
requi rement of establishing a valid application for benefit years
begi nning on and after Decenber 26, 2004.

(3) The statew de average weekly wage shall be cal cul ated by
the director once a year based on the twel ve-nonth period endi ng
the thirtieth day of June, as set forth in division (B)(3) of
section 4141. 30 of the Revised Code, rounded down to the nearest
dol l ar. Increases or decreases in the anobunt of renuneration
required to have been earned or paid in order for individuals to
have filed valid applications shall becone effective on Sunday of
the cal endar week in which the first day of January occurs that
follows the twelve-nonth period ending the thirtieth day of June
upon which the calculation of the statew de average weekly wage

was based.

(4) As used in this division, an individual is "unenpl oyed"
if, with respect to the cal endar week in which such application is
filed, the individual is "partially unenployed" or "totally
unenpl oyed" as defined in this section or if, prior to filing the
application, the individual was separated fromthe individual's
nost recent work for any reason which terminated the individual's

enpl oyee-enpl oyer relationship, or was laid off indefinitely or
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for a definite period of seven or nore days.

(S) "Calendar quarter" neans the period of three consecutive
cal endar nonths ending on the thirty-first day of March, the
thirtieth day of June, the thirtieth day of Septenber, and the
thirty-first day of Decenber, or the equivalent thereof as the

director prescribes by rule.

(T) "Computation date" neans the first day of the third

cal endar quarter of any cal endar year.

(U "Contribution period" neans the cal endar year begi nni ng

on the first day of January of any year

(V) "Agricultural labor," for the purpose of this division,
means any service performed prior to January 1, 1972, which was
agricultural |abor as defined in this division prior to that date,

and service perfornmed after Decenber 31, 1971

(1) On a farm in the enploy of any person, in connection
with cultivating the soil, or in connection with raising or
harvesting any agricultural or horticultural conmmodity, including
the raising, shearing, feeding, caring for, training, and
managenent of |ivestock, bees, poultry, and fur-bearing aninals

and wildlife;

(2) In the enploy of the owner or tenant or other operator of
a farmin connection with the operation, managenent, conservation
i mprovenent, or mai ntenance of such farmand its tools and
equi prent, or in salvaging tinber or clearing | and of brush and
ot her debris left by hurricane, if the major part of such service

is performed on a farm

(3) I'n connection with the production or harvesting of any
commodity defined as an agricultural conmodity in section 15 (g)
of the "Agricultural Marketing Act,"” 46 Stat. 1550 (1931), 12
U S.C 1141, as anended, or in connection with the ginning of

cotton, or in connection with the operation or maintenance of
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ditches, canals, reservoirs, or waterways, not owned or operated
for profit, used exclusively for supplying and storing water for

farm ng purposes;

(4) In the enploy of the operator of a farmin handling,
pl anti ng, drying, packing, packaging, processing, freezing,
gradi ng, storing, or delivering to storage or to market or to a
carrier for transportation to market, in its unmanufactured state,
any agricultural or horticultural commodity, but only if the
operator produced nore than one half of the conmodity with respect

to which such service is perforned;

(5) In the enploy of a group of operators of farnms, or a
cooperative organi zati on of which the operators are nenbers, in
t he performance of service described in division (V)(4) of this
section, but only if the operators produced nore than one-half of

the commodity with respect to which the service is perforned;

(6) Divisions (V)(4) and (5) of this section shall not be

deened to be applicable with respect to service perforned:

(a) In connection with conmercial canning or commerci al
freezing or in connection with any agricultural or horticultura
commodity after its delivery to a terminal market for distribution

for consunption; or

(b) On a farmoperated for profit if the service is not in

the course of the enployer's trade or business.

As used in division (V) of this section, "farni includes
stock, dairy, poultry, fruit, fur-bearing animl, and truck farnmns,
pl antati ons, ranches, nurseries, ranges, greenhouses, or other
simlar structures used primarily for the raising of agricultural

or horticultural commodities and orchards.

(W "Hospital"™ nmeans an institution which has been registered

or licensed by the Ohio departnent of health as a hospital
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(X) "Nonprofit organizati on" neans an organi zati on, or group
of organi zations, described in section 501(c)(3) of the "Internal
Revenue Code of 1954," and exenpt fromincome tax under section
501(a) of that code.

(Y) "Institution of higher education" neans a public or
nonprofit educational institution, including an educati onal

institution operated by an Indian tribe, which:

(1) Adnmits as regular students only individuals having a
certificate of graduation froma high school, or the recognized

equi val ent ;

(2) Is legally authorized in this state or by the Indian

tribe to provide a program of education beyond high school; and

(3) Provides an educational programfor which it awards a
bachel or's or higher degree, or provides a programwhich is
acceptable for full credit toward such a degree, a program of
post - graduat e or post-doctoral studies, or a program of training
to prepare students for gainful enploynment in a recognized

occupati on.

For the purposes of this division, all colleges and

universities in this state are institutions of higher education

(Z2) For the purposes of this chapter, "states" includes the
District of Colunbia, the Commonwealth of Puerto Rico, and the

Virgin Islands.

(AA) "Alien" means, for the purposes of division (A)(1)(d) of
this section, an individual who is an alien admitted to the United
States to performservice in agricultural |abor pursuant to
sections 214 (c) and 101 (a)(15)(H) of the "Inm grati on and
Nationality Act," 66 Stat. 163, 8 U S.C A 1101

(BB) (1) "Crew | eader" means an individual who furnishes

i ndividuals to performagricultural |abor for any other enployer
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or farm operator, and:

(a) Pays, either on the individual's own behalf or on behalf
of the other enployer or farmoperator, the individuals so
furnished by the individual for the service in agricultural |abor

performed by them

(b) Has not entered into a witten agreenent with the other
enpl oyer or farm operator under which the agricultural worker is
designated as in the enploy of the other enployer or farm

oper at or.

(2) For the purposes of this chapter, any individual who is a
menber of a crew furnished by a crew | eader to performservice in
agricul tural |abor for any other enployer or farm operator shal

be treated as an enpl oyee of the crew | eader if:

(a) The crew | eader holds a valid certificate of registration
under the "Farm Labor Contractor Registration Act of 1963," 90
Stat. 2668, 7 U.S.C. 2041; or

(b) Substantially all the menmbers of the crew operate or
mai ntain tractors, mechani zed harvesting or crop-dusting
equi prent, or any other nmechani zed equi pnent, which is provided by

the crew | eader; and

(c) If the individual is not in the enploynment of the other
enpl oyer or farmoperator within the neaning of division (B)(1) of

this section.

(3) For the purposes of this division, any individual who is
furni shed by a crew | eader to performservice in agricultura
| abor for any other enployer or farm operator and who is not
treated as in the enploynment of the crew | eader under division
(BB)(2) of this section shall be treated as the enpl oyee of the
ot her enpl oyer or farmoperator and not of the crew | eader. The
ot her enpl oyer or farm operator shall be treated as having paid

cash remuneration to the individual in an anmount equal to the
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anount of cash renmuneration paid to the individual by the crew
| eader, either on the crew | eader's own behalf or on behalf of the
ot her enpl oyer or farmoperator, for the service in agricultura

| abor perforned for the other enployer or farm operator.

(CC) "Educational institution" nmeans an institution other
than an institution of higher education as defined in division (Y)
of this section, including an educational institution operated by

an Indian tribe, which:

(1) Ofers participants, trainees, or students an organized
course of study or training designhed to transfer to them
know edge, skills, information, doctrines, attitudes, or abilities

from by, or under the guidance of an instructor or teacher; and

(2) I's approved, chartered, or issued a pernmt to operate as
a school by the state board of education, other governnent agency,
or Indian tribe that is authorized within the state to approve,

charter, or issue a pernit for the operation of a school

For the purposes of this division, the courses of study or
training which the institution offers may be academ c, technical
trade, or preparation for gainful enploynent in a recognized

occupati on.

(DD) "Cost savings day" nmeans any unpaid day off fromwork in
whi ch enpl oyees continue to accrue enpl oyee benefits which have a
det erm nabl e val ue i ncluding, but not limted to, vacation

pension contribution, sick tine, and life and health insurance.

(EE) "Motor carrier" has the same nmeaning as in section
4923. 01 of the Revised Code.

(FF) "Enmpl oyee" neans every person who i s an enpl oyee under

the rules adopted by the superintendent of industrial conpliance

pursuant to section 4177.01 of the Revised Code, unless the

services perforned by the individual do not constitute

"enpl oynent” as defined in division (B) of this section.
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Sec. 4177.01. The superintendent of industrial conpliance

shall adopt rules to establish a test to deterni ne whether an

individual is an enployee or independent contractor for purposes
of Chapters 4121.., 4123.. 4127.., 4131., 4141., and 5747. of the

Revi sed Code, consistent with the common |aw rules for determ ning

an_enpl oyer-enpl oyee rel ationship used by the United States

internal revenue service pursuant to section 3121(d)(2) of the
"Internal Revenue Code of 1986." 26 U.S.C. 3121(d)(2).

Sec. 4177.02. No enployer shall fail to consider an

i ndi vidual who is an enpl oyee under the rul es adopted by the

superintendent of industrial conpliance pursuant to section

4177.01 of the Revised Code to be an enpl oyee for purposes of
Chapter 4121.., 4123.., 4127.., 4131., 4141.., or 5747. of the Revised

Code, unless the individual is otherw se not considered an

enpl oyee under the applicable | aw

Sec. 4177.03. The superintendent of industrial conpliance

shall enforce this chapter. The superintendent shall adopt rul es

in accordance with Chapter 119. of the Revised Code to inpl enent

and adnminister this chapter

Sec. 4177.04. (A) An individual may file a conplaint with the

superintendent of industrial conpliance against an enplover if the

i ndi vi dual reasonably believes that the enployer is in violation

of section 4177.02 of the Revised Code. On receipt of a conplaint,

the superintendent shall conduct an investigation into whether the

enpl over violated section 4177.02 of the Revi sed Code.

(B) 1f, after an investigation pursuant to division (A) of

this section, the superintendent determ nes that reasonable

evi dence exists that an enployer has viol ated section 4177.02 of

the Revised Code, the superintendent shall send witten notice to
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the enpl over and hold a hearing regarding the alleged violation in

accordance with Chapter 119. of the Revi sed Code.

(C) 1f the superintendent deternines, after the hearing, that

an_enpl oyer has nisclassified an enpl oyee as an i ndependent

contractor, that determnation is binding on the adm ni strator of

wor kers' conpensation, the director of job and fanm |y services,

and the tax conmi ssioner unless the individual is otherw se not

consi dered an _enpl ovee under the applicable | aw. Notw t hstandi ng

any provision of this section to the contrary, nothing in this

chapter shall be construed to limt or otherwi se constrain the

duti es and powers of the adm nistrator under Chapter 4121.., 4123.,

4127.., or 4131. of the Revised Code, the director under Chapter
4141. of the Revised Code., or the tax conmi ssioner under Chapter
5703. or 5747. of the Revised Code.

(D) The superintendent's determ nation is an order that the

enpl oyer may appeal in accordance with section 119.12 of the
Revi sed Code.

Sec. 4177.05. (A) 1f, after a hearing held in accordance with

section 4177.04 of the Revised Code, the superintendent of

i ndustrial conpliance deternines that an enpl oyer violated section

4177.02 of the Revised Code, the superintendent shall do both of

the foll ow ng:

(1) Notify the adm nistrator of workers' conpensation, the

director of job and fam ly services, and the tax conni ssioner,

each of whom shall determ ne whether the enplover's violation of

section 4177.02 of the Revised Code results in the enpl oyer not

conplving with the reaquirenents of Chapter 4121.., 4123.., 4127..,
4131., 4141.., or 5747. of the Revised Code, as applicable;

(2) For each day after a conplaint was filed under division

(A) of section 4177.04 of the Revised Code, assess agai nst the

enpl over a penalty of five hundred dollars for each enpl oyee the
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enpl oyer nisclassified as an i ndependent contractor in violation
of section 4177.02 of the Revi sed Code.

(B) The superintendent shall not assess a penalty agai nst an

enpl oyer under division (A (2) of this section if the enployver

voluntarily comes into conpliance with section 4177.02 of the

Revi sed Code before the hearing is held pursuant to section
4177.04 of the Revi sed Code.

(O Regardl ess of the superintendent's determ nation, the

superintendent shall notify the child support enforcenent agency

in the county in which the enpl oyee or independent contractor

resides of each individual who i s receiving incone.

Sec. 4177.06. There is hereby created in the state treasury

the enpl oyee classification fund. The superintendent of industria

conpliance shall deposit all npneys the superintendent receives

under this chapter into the fund. The superintendent shall use the

fund for the adnm nistration, investigation, and other expenses

incurred in carrying out the superintendent's powers and duties

under this chapter.

Sec. 5747.01. Except as otherw se expressly provided or
clearly appearing fromthe context, any termused in this chapter
that is not otherwise defined in this section has the same neani ng
as when used in a conparable context in the laws of the United
States relating to federal incone taxes or if not used in a
conparabl e context in those laws, has the sane nmeaning as in
section 5733.40 of the Revised Code. Any reference in this chapter
to the Internal Revenue Code includes other |aws of the United

States relating to federal incone taxes.
As used in this chapter:

(A) "Adjusted gross income" or "Chio adjusted gross incone"

nmeans federal adjusted gross income, as defined and used in the
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Internal Revenue Code, adjusted as provided in this section:

(1) Add interest or dividends on obligations or securities of
any state or of any political subdivision or authority of any

state, other than this state and its subdivisions and authorities.

(2) Add interest or dividends on obligations of any
authority, comm ssion, instrumentality, territory, or possession
of the United States to the extent that the interest or dividends
are exenmpt fromfederal incone taxes but not fromstate incone

t axes.

(3) Deduct interest or dividends on obligations of the United
States and its territories and possessions or of any authority,
commi ssion, or instrunmentality of the United States to the extent
that the interest or dividends are included in federal adjusted
gross income but exenpt fromstate incone taxes under the | aws of

the United States.

(4) Deduct disability and survivor's benefits to the extent

included in federal adjusted gross incone.

(5) Deduct benefits under Title Il of the Social Security Act
and tier 1 railroad retirenment benefits to the extent included in
federal adjusted gross inconme under section 86 of the Interna

Revenue Code.

(6) In the case of a taxpayer who is a beneficiary of a trust
t hat makes an accumnul ation distribution as defined in section 665
of the Internal Revenue Code, add, for the beneficiary's taxable
years begi nning before 2002, the portion, if any, of such
di stribution that does not exceed the undistributed net inconme of
the trust for the three taxable years preceding the taxable year
in which the distribution is made to the extent that the portion
was not included in the trust's taxable inconme for any of the
trust's taxable years beginning in 2002 or thereafter.

“Undi stributed net incone of a trust" neans the taxable i ncone of
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the trust increased by (a)(i) the additions to adjusted gross

i ncone required under division (A of this section and (ii) the
personal exenptions allowed to the trust pursuant to section
642(b) of the Internal Revenue Code, and decreased by (b)(i) the
deductions to adjusted gross incone required under division (A) of
this section, (ii) the anpbunt of federal inconme taxes attributable
to such incone, and (iii) the amount of taxable incone that has
been included in the adjusted gross incone of a beneficiary by
reason of a prior accunulation distribution. Any undistributed net
i ncone included in the adjusted gross incone of a beneficiary
shal |l reduce the undistributed net incone of the trust commencing

with the earliest years of the accunul ati on period.

(7) Deduct the amount of wages and salaries, if any, not
ot herwi se al |l owabl e as a deduction but that would have been
al | onabl e as a deduction in conputing federal adjusted gross
incone for the taxable year, had the targeted jobs credit all owed
and determ ned under sections 38, 51, and 52 of the Internal

Revenue Code not been in effect.

(8) Deduct any interest or interest equivalent on public
obligations and purchase obligations to the extent that the
interest or interest equivalent is included in federal adjusted

gross i ncone.

(9) Add any loss or deduct any gain resulting fromthe sale,
exchange, or other disposition of public obligations to the extent
that the | oss has been deducted or the gain has been included in

computi ng federal adjusted gross incone.

(10) Deduct or add anpunts, as provided under section 5747.70
of the Revised Code, related to contributions to variable coll ege
savi ngs program accounts made or tuition units purchased pursuant
to Chapter 3334. of the Revised Code.

(11)(a) Deduct, to the extent not otherw se allowable as a
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deduction or exclusion in conputing federal or Chio adjusted gross
i ncone for the taxable year, the anobunt the taxpayer paid during
the taxabl e year for nedical care insurance and qualified
long-termcare insurance for the taxpayer, the taxpayer's spouse,
and dependents. No deduction for nedical care insurance under
division (A)(11) of this section shall be allowed either to any
taxpayer who is eligible to participate in any subsidized health
pl an nmai ntai ned by any enpl oyer of the taxpayer or of the
taxpayer's spouse, or to any taxpayer who is entitled to, or on
application would be entitled to, benefits under part A of Title
XVIIl of the "Social Security Act," 49 Stat. 620 (1935), 42 U S. C
301, as amended. For the purposes of division (A)(11)(a) of this
section, "subsidized health plan" neans a health plan for which
the enpl oyer pays any portion of the plan's cost. The deduction

al | oned under division (A)(11)(a) of this section shall be the net
of any related premumrefunds, related prem umrei nbursenents, or
rel ated insurance preni um di vi dends recei ved during the taxable

year.

(b) Deduct, to the extent not otherw se deducted or excluded
in computing federal or Onhio adjusted gross inconme during the
taxabl e year, the ampbunt the taxpayer paid during the taxable
year, not conpensated for by any insurance or otherwi se, for
nmedi cal care of the taxpayer, the taxpayer's spouse, and
dependents, to the extent the expenses exceed seven and one-hal f

per cent of the taxpayer's federal adjusted gross incone.

(c) Deduct, to the extent not otherw se deducted or excluded
in computing federal or Onhio adjusted gross inconme, any anount
i ncluded in federal adjusted gross income under section 105 or not
excl uded under section 106 of the Internal Revenue Code solely
because it relates to an accident and health plan for a person who
ot herwi se would be a "qualifying relative" and thus a "dependent"”

under section 152 of the Internal Revenue Code but for the fact
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that the person fails to meet the incone and support limtations
under section 152(d)(1)(B) and (C) of the Internal Revenue Code.

(d) For purposes of division (A)(11) of this section,
"medi cal care" has the neaning given in section 213 of the
Internal Revenue Code, subject to the special rules, limtations,
and exclusions set forth therein, and "qualified | ong-term care”
has the sanme neaning given in section 7702B(c) of the Interna
Revenue Code. Solely for purposes of divisions (A)(11)(a) and (c)
of this section, "dependent" includes a person who otherw se would
be a "qualifying relative" and thus a "dependent" under section
152 of the Internal Revenue Code but for the fact that the person
fails to neet the income and support linmitations under section
152(d) (1) (B) and (C) of the Internal Revenue Code.

(12) (a) Deduct any ampunt included in federal adjusted gross
i ncone sol ely because the anpbunt represents a rei nbursenent or
refund of expenses that in any year the taxpayer had deducted as
an item zed deduction pursuant to section 63 of the Interna
Revenue Code and applicable United States departnent of the
treasury regul ati ons. The deduction otherw se all owed under
division (A)(12)(a) of this section shall be reduced to the extent
the reinbursenent is attributable to an anmount the taxpayer

deducted under this section in any taxable year.

(b) Add any anmpount not otherw se included in Chio adjusted
gross incone for any taxable year to the extent that the amount is
attributable to the recovery during the taxable year of any anount
deducted or excluded in conmputing federal or Chio adjusted gross

incone in any taxable year.

(13) Deduct any portion of the deduction described in section
1341(a)(2) of the Internal Revenue Code, for repaying previously
reported i nconme received under a claimof right, that neets both

of the follow ng requirenents:
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(a) It is allowable for repaynent of an itemthat was
included in the taxpayer's adjusted gross incone for a prior
taxabl e year and did not qualify for a credit under division (A
or (B) of section 5747.05 of the Revised Code for that year

(b) I't does not otherw se reduce the taxpayer's adjusted

gross inconme for the current or any other taxable year.

(14) Deduct an anount equal to the deposits made to, and net
i nvestnent earnings of, a medical savings account during the
taxabl e year, in accordance with section 3924.66 of the Revised
Code. The deduction allowed by division (A)(14) of this section
does not apply to nedical savings account deposits and earni ngs
ot herwi se deducted or excluded for the current or any other

taxabl e year fromthe taxpayer's federal adjusted gross incone.

(15)(a) Add an anount equal to the funds withdrawn froma
medi cal savi ngs account during the taxable year, and the net
i nvest nent earnings on those funds, when the funds w t hdrawn were
used for any purpose other than to rei nburse an account hol der
for, or to pay, eligible nmedical expenses, in accordance wth
section 3924.66 of the Revised Code;

(b) Add the amounts distributed froma nedical savings
account under division (A)(2) of section 3924.68 of the Revised

Code during the taxable year.

(16) Add any anmount clainmed as a credit under section
5747.059 or 5747.65 of the Revised Code to the extent that such

amount satisfies either of the foll ow ng:

(a) The anmount was deducted or excluded fromthe conputation
of the taxpayer's federal adjusted gross inconme as required to be
reported for the taxpayer's taxable year under the Interna

Revenue Code;

(b) The anmount resulted in a reduction of the taxpayer's

federal adjusted gross inconme as required to be reported for any
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of the taxpayer's taxable years under the Internal Revenue Code.

(17) Deduct the anpunt contributed by the taxpayer to an
i ndi vi dual devel oprment account program established by a county
departnment of job and family services pursuant to sections 329. 11
to 329. 14 of the Revised Code for the purpose of matching funds
deposited by program partici pants. On request of the tax
comm ssioner, the taxpayer shall provide any information that, in
the tax commissioner's opinion, is necessary to establish the

anount deducted under division (A)(17) of this section.

(18) Beginning in taxable year 2001 but not for any taxable
year begi nning after Decenber 31, 2005, if the taxpayer is married
and files a joint return and the conbi ned federal adjusted gross
i ncone of the taxpayer and the taxpayer's spouse for the taxable
year does not exceed one hundred thousand dollars, or if the
taxpayer is single and has a federal adjusted gross incone for the
taxabl e year not exceeding fifty thousand doll ars, deduct amounts
pai d during the taxable year for qualified tuition and fees paid
to an eligible institution for the taxpayer, the taxpayer's
spouse, or any dependent of the taxpayer, who is a resident of
this state and is enrolled in or attending a programthat
culmnates in a degree or diplona at an eligible institution. The
deduction nay be clainmed only to the extent that qualified tuition
and fees are not otherw se deducted or excluded for any taxable
year fromfederal or Chio adjusted gross incone. The deduction may
not be clainmed for educational expenses for which the taxpayer

clains a credit under section 5747.27 of the Revi sed Code.

(19) Add any reinbursenent received during the taxable year
of any ampunt the taxpayer deducted under division (A)(18) of this
section in any previous taxable year to the extent the amount is

not otherw se included in Chio adjusted gross incone.

(20)(a) (i) Subject to divisions (A (20)(a)(iii), (iv), and

(v) of this section, add five-sixths of the ampbunt of depreciation
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expense al |l owed by subsection (k) of section 168 of the Interna
Revenue Code, including the taxpayer's proportionate or

di stributive share of the anobunt of depreciation expense all owed
by that subsection to a pass-through entity in which the taxpayer

has a direct or indirect ownership interest.

(ii) Subject to divisions (A)(20)(a)(iii), (iv), and (v) of
this section, add five-sixths of the anobunt of qualifying section
179 depreci ati on expense, including the taxpayer's proportionate
or distributive share of the anmount of qualifying section 179
depreci ati on expense allowed to any pass-through entity in which

the taxpayer has a direct or indirect ownership interest.

(iii) Subject to division (A)(20)(a)(v) of this section, for
taxabl e years beginning in 2012 or thereafter, if the increase in
i ncome taxes withheld by the taxpayer is equal to or greater than
ten per cent of inconme taxes w thheld by the taxpayer during the
taxpayer's i medi ately precedi ng taxable year, "two-thirds" shal
be substituted for "five-sixths" for the purpose of divisions
(A)(20)(a)(i) and (ii) of this section

(iv) Subject to division (A)(20)(a)(v) of this section, for
taxabl e years beginning in 2012 or thereafter, a taxpayer is not
required to add an anmpunt under division (A)(20) of this section
if the increase in incone taxes withheld by the taxpayer and by
any pass-through entity in which the taxpayer has a direct or
i ndirect ownership interest is equal to or greater than the sum of
(1) the anobunt of qualifying section 179 depreciation expense and
(1'1) the anpbunt of depreciation expense allowed to the taxpayer by
subsection (k) of section 168 of the Internal Revenue Code, and
i ncl uding the taxpayer's proportionate or distributive shares of

such amounts allowed to any such pass-through entities.

(v) If a taxpayer directly or indirectly incurs a net
operating loss for the taxable year for federal incone tax

pur poses, to the extent such |loss resulted from depreciation

Page 80

2426
2427
2428
2429
2430

2431
2432
2433
2434
2435
2436

2437
2438
2439
2440
2441
2442
2443

2444
2445
2446
2447
2448
2449
2450
2451
2452
2453
2454

2455
2456
2457



Sub. H. B. No. 80
LSC 133 0003-3

expense al |l owed by subsection (k) of section 168 of the Interna
Revenue Code and by qualifying section 179 depreciation expense,
"the entire" shall be substituted for "five-sixths of the" for the

pur pose of divisions (A)(20)(a)(i) and (ii) of this section.

The tax comm ssioner, under procedures established by the
conm ssioner, may waive the add-backs related to a pass-through
entity if the taxpayer owns, directly or indirectly, less than

five per cent of the pass-through entity.

(b) Nothing in division (A)(20) of this section shall be

construed to adjust or nodify the adjusted basis of any asset.

(c) To the extent the add-back required under division
(A)(20)(a) of this section is attributable to property generating
nonbusi ness incone or |oss allocated under section 5747.20 of the
Revi sed Code, the add-back shall be sitused to the same |ocation
as the nonbusiness inconme or | oss generated by the property for
the purpose of determning the credit under division (A of
section 5747.05 of the Revised Code. O herw se, the add-back shal
be apportioned, subject to one or nore of the four alternative
nmet hods of apportionnment enunerated in section 5747.21 of the
Revi sed Code.

(d) For the purposes of division (A)(20)(a)(v) of this
section, net operating |oss carryback and carryforward shall not
i nclude the allowance of any net operating | oss deduction
carryback or carryforward to the taxable year to the extent such
| oss resulted fromdepreciation allowed by section 168(k) of the
Internal Revenue Code and by the qualifying section 179

depreci ati on expense anount.

(e) For the purposes of divisions (A)(20) and (21) of this

section:

(i) "lInconme taxes withheld" nmeans the total anmount withheld
and rem tted under sections 5747.06 and 5747.07 of the Revised
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Code by an enpl oyer during the enployer's taxable year.

(ii) "Increase in inconme taxes w thheld" nmeans the anmount by
whi ch the anount of incone taxes w thheld by an enpl oyer during
the enpl oyer's current taxable year exceeds the anmount of incone
taxes withheld by that enployer during the enployer's imredi ately

precedi ng taxabl e year.

(iii) "Qualifying section 179 depreci ati on expense" means the
di fference between (I) the anount of depreciation expense directly
or indirectly allowed to a taxpayer under section 179 of the
Internal Revised Code, and (I1) the amount of depreciation expense
directly or indirectly allowed to the taxpayer under section 179
of the Internal Revenue Code as that section existed on Decenber
31, 2002.

(21)(a) If the taxpayer was required to add an anount under
division (A)(20)(a) of this section for a taxable year, deduct one

of the foll ow ng:

(i) One-fifth of the anmobunt so added for each of the five
succeedi ng taxable years if the anmbunt so added was five-sixths of
qual i fying section 179 depreciation expense or depreciation
expense all owed by subsection (k) of section 168 of the Interna

Revenue Code;

(ii) One-half of the anmobunt so added for each of the two
succeedi ng taxable years if the anbunt so added was two-thirds of

such depreciation expense;

(iii) One-sixth of the amobunt so added for each of the six
succeedi ng taxable years if the entire anmount of such depreciation

expense was so added.

(b) If the armount deducted under division (A)(21)(a) of this
section is attributable to an add-back all ocated under division
(A)(20)(c) of this section, the amount deducted shall be sitused

to the sane |location. O herw se, the add-back shall be apportioned
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usi ng the apportionnent factors for the taxable year in which the
deduction is taken, subject to one or nore of the four alternative
net hods of apportionnment enunerated in section 5747.21 of the

Revi sed Code.

(c) No deduction is avail abl e under division (A)(21)(a) of
this section with regard to any depreciation allowed by section
168(k) of the Internal Revenue Code and by the qualifying section
179 depreciati on expense anpunt to the extent that such
depreciation results in or increases a federal net operating |oss
carryback or carryforward. If no such deduction is available for a
taxabl e year, the taxpayer may carry forward the anmpunt not
deducted in such taxable year to the next taxable year and add
that amobunt to any deduction otherw se avail abl e under division
(A (21)(a) of this section for that next taxable year. The
carryforward of amounts not so deducted shall continue until the
entire addition required by division (A)(20)(a) of this section

has been deduct ed.

(d) No refund shall be allowed as a result of adjustnents

made by division (A)(21) of this section

(22) Deduct, to the extent not otherw se deducted or excluded
in conmputing federal or Chio adjusted gross incone for the taxable
year, the anount the taxpayer received during the taxable year as
rei mbursenment for life insurance preniuns under section 5919. 31 of
t he Revi sed Code.

(23) Deduct, to the extent not otherw se deducted or excluded
in conmputing federal or Onhio adjusted gross incone for the taxable
year, the anount the taxpayer received during the taxable year as
a death benefit paid by the adjutant general under section 5919. 33
of the Revised Code.

(24) Deduct, to the extent included in federal adjusted gross

i nconme and not otherwi se all owabl e as a deduction or exclusion in
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computing federal or Onhio adjusted gross incone for the taxable
year, mlitary pay and all owances received by the taxpayer during
the taxable year for active duty service in the United States
army, air force, navy, marine corps, or coast guard or reserve
components thereof or the national guard. The deduction may not be
claimed for mlitary pay and al |l owances received by the taxpayer

while the taxpayer is stationed in this state.

(25) Deduct, to the extent not otherwi se allowable as a
deducti on or exclusion in conmputing federal or Chio adjusted gross
i ncone for the taxable year and not otherw se conpensated for by
any ot her source, the anopunt of qualified organ donati on expenses
incurred by the taxpayer during the taxable year, not to exceed
ten thousand dollars. A taxpayer may deduct qualified organ
donati on expenses only once for all taxable years beginning with

taxabl e years begi nning in 2007.
For the purposes of division (A)(25) of this section:

(a) "Human organ" nmeans all or any portion of a human liver,
pancreas, kidney, intestine, or lung, and any portion of hunan

bone marrow.

(b) "Qualified organ donati on expenses" neans trave
expenses, |odgi ng expenses, and wages and salary forgone by a
taxpayer in connection with the taxpayer's donation, while living,
of one or nore of the taxpayer's human organs to anot her hunan

bei ng.

(26) Deduct, to the extent not otherw se deducted or excluded
in conmputing federal or Onhio adjusted gross incone for the taxable
year, anounts received by the taxpayer as retired personnel pay
for service in the uniforned services or reserve components
thereof, or the national guard, or received by the surviving
spouse or fornmer spouse of such a taxpayer under the survivor

benefit plan on account of such a taxpayer's death. |If the
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t axpayer receives incone on account of retirenent paid under the
federal civil service retirenent systemor federal enployees
retirement system or under any successor retirenent program
enacted by the congress of the United States that is established
and mai ntained for retired enpl oyees of the United States
government, and such retirenent inconme is based, in whole or in
part, on credit for the taxpayer's uniforned service, the
deduction all owed under this division shall include only that
portion of such retirenment income that is attributable to the
taxpayer's uniforned service, to the extent that portion of such
retirenent inconme is otherwi se included in federal adjusted gross
i ncone and is not otherw se deducted under this section. Any
amount deducted under division (A)(26) of this section is not
included in a taxpayer's adjusted gross inconme for the purposes of
section 5747.055 of the Revised Code. No anmpunt nmay be deducted
under division (A)(26) of this section on the basis of which a

credit was cl ai ned under section 5747.055 of the Revi sed Code.

(27) Deduct, to the extent not otherw se deducted or excluded
in conmputing federal or Onhio adjusted gross inconme for the taxable
year, the anount the taxpayer received during the taxable year
fromthe mlitary injury relief fund created in section 5902. 05 of
t he Revi sed Code.

(28) Deduct, to the extent not otherw se deducted or excl uded
in conmputing federal or Chio adjusted gross incone for the taxable
year, the anount the taxpayer received as a veterans bonus during
the taxable year fromthe Chio departnent of veterans services as
aut hori zed by Section 2r of Article VIII, Onhio Constitution.

(29) Deduct, to the extent not otherw se deducted or excluded
in conmputing federal or Chio adjusted gross incone for the taxable
year, any incone derived froma transfer agreenent or fromthe
enterprise transferred under that agreenent under section 4313.02
of the Revised Code.
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(30) Deduct, to the extent not otherw se deducted or excl uded
in conmputing federal or Chio adjusted gross incone for the taxable
year, Chio college opportunity or federal Pell grant anounts
received by the taxpayer or the taxpayer's spouse or dependent
pursuant to section 3333.122 of the Revised Code or 20 U. S. C
1070a, et seq., and used to pay roomor board furnished by the
educational institution for which the grant was awarded at the
institution's facilities, including neal plans adm nistered by the
institution. For the purposes of this division, receipt of a grant
includes the distribution of a grant directly to an educati onal
institution and the crediting of the grant to the enrollee's

account with the institution

(31)(a) For taxable years beginning in 2015, deduct fromthe
portion of an individual's adjusted gross incone that is business
i nconme, to the extent not otherw se deducted or excluded in
computing federal or Onhio adjusted gross incone for the taxable

year, the lesser of the follow ng anmounts:

(i) Seventy-five per cent of the individual's business

i NnCone;

(ii) Ninety-three thousand seven hundred fifty dollars for
each spouse if spouses file separate returns under section 5747.08
of the Revised Code or one hundred ei ghty-seven thousand five

hundred dollars for all other individuals.

(b) For taxable years beginning in 2016 or thereafter, deduct
fromthe portion of an individual's adjusted gross incone that is
busi ness incone, to the extent not otherw se deducted or excluded
in conmputing federal adjusted gross incone for the taxable year
one hundred twenty-five thousand dollars for each spouse if
spouses file separate returns under section 5747.08 of the Revised
Code or two hundred fifty thousand dollars for all other

i ndi vi dual s.
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(32) Deduct, as provided under section 5747.78 of the Revised
Code, contributions to ABLE savi ngs accounts made in accordance
with sections 113.50 to 113.56 of the Revised Code.

(33)(a) Deduct, to the extent not otherw se deducted or
excluded in conputing federal or Chio adjusted gross inconme during

the taxabl e year, all of the foll ow ng:

(i) Conpensation paid to a qualifying enpl oyee described in
division (A)(14)(a) of section 5703.94 of the Revised Code to the
extent such conpensation is for disaster work conducted in this
state during a disaster response period pursuant to a qualifying

solicitation received by the enpl oyee's enpl oyer;

(ii) Compensation paid to a qualifying enpl oyee described in
division (A)(14)(b) of section 5703.94 of the Revised Code to the
extent such conpensation is for disaster work conducted in this
state by the enployee during the disaster response period on

critical infrastructure owned or used by the enpl oyee's enpl oyer;

(iii) Incone received by an out-of-state disaster business
for disaster work conducted in this state during a disaster
response period, or, if the out-of-state disaster business is a
pass-through entity, a taxpayer's distributive share of the
pass-through entity's incone fromthe business conducting di saster
work in this state during a disaster response period, if, in
ei ther case, the disaster work is conducted pursuant to a

qualifying solicitation received by the business.

(b) Al terms used in division (A)(33) of this section have

the same neanings as in section 5703.94 of the Revised Code.

(B) "Business income" nmeans incone, including gain or |oss,
arising fromtransactions, activities, and sources in the regular
course of a trade or business and includes income, gain, or |oss
fromreal property, tangible property, and intangible property if

the acquisition, rental, managenent, and di sposition of the
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property constitute integral parts of the regular course of a
trade or business operation. "Business incone" includes incone,
including gain or loss, froma partial or conplete |iquidation of
a business, including, but not limted to, gain or loss fromthe

sal e or other disposition of goodwll.

(© "Nonbusiness incone" neans all inconme other than business
i ncome and may include, but is not l[imted to, conpensation, rents
and royalties fromreal or tangible personal property, capital
gai ns, interest, dividends and distributions, patent or copyright

royalties, or lottery w nnings, prizes, and awards.

(D) "Conpensation" nmeans any form of renuneration paid to an

enpl oyee for personal services.

(E) "Fiduciary" neans a guardi an, trustee, executor,
adm ni strator, receiver, conservator, or any other person acting

in any fiduciary capacity for any individual, trust, or estate.

(F) "Fiscal year" means an accounting period of twelve nonths

endi ng on the | ast day of any nonth other than Decenber.
(G "Individual" neans any natural person.

(H "Internal Revenue Code" neans the "lInternal Revenue Code
of 1986," 100 Stat. 2085, 26 U S.C. A 1, as anended.

(1) "Resident" nmeans any of the follow ng, provided that
division (1)(3) of this section applies only to taxable years of a

trust beginning in 2002 or thereafter:

(1) An individual who is domiciled in this state, subject to
section 5747.24 of the Revised Code;

(2) The estate of a decedent who at the tine of death was
domciled in this state. The donmicile tests of section 5747.24 of
the Revised Code are not controlling for purposes of division
(1)(2) of this section

(3) Atrust that, in whole or part, resides in this state. If
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only part of a trust resides in this state, the trust is a

resident only with respect to that part.
For the purposes of division (1)(3) of this section:

(a) Atrust resides in this state for the trust's current
taxabl e year to the extent, as described in division (1)(3)(d) of
this section, that the trust consists directly or indirectly, in
whole or in part, of assets, net of any related liabilities, that
were transferred, or caused to be transferred, directly or

indirectly, to the trust by any of the foll ow ng:

(i) A person, a court, or a governnental entity or
instrunentality on account of the death of a decedent, but only if
the trust is described in division (1)(3)(e)(i) or (ii) of this

secti on;

(ii) A person who was domciled in this state for the
pur poses of this chapter when the person directly or indirectly
transferred assets to an irrevocable trust, but only if at |east
one of the trust's qualifying beneficiaries is donmiciled in this
state for the purposes of this chapter during all or some portion

of the trust's current taxable year

(iii) A person who was domiciled in this state for the

pur poses of this chapter when the trust docunment or instrunent or
part of the trust docunent or instrunent became irrevocabl e, but
only if at least one of the trust's qualifying beneficiaries is a
resident domiciled in this state for the purposes of this chapter
during all or sone portion of the trust's current taxable year. |f
a trust docunment or instrument became irrevocabl e upon the death
of a person who at the tine of death was domiciled in this state
for purposes of this chapter, that person is a person described in

division (1)(3)(a)(iii) of this section

(b) Atrust is irrevocable to the extent that the transferor

is not considered to be the owner of the net assets of the trust
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under sections 671 to 678 of the Internal Revenue Code.

(c) Wth respect to a trust other than a charitable |ead
trust, "qualifying beneficiary" has the sanme neaning as "potenti al
current beneficiary” as defined in section 1361(e)(2) of the
Internal Revenue Code, and with respect to a charitable | ead trust
"qual i fying beneficiary" is any current, future, or contingent
beneficiary, but with respect to any trust "qualifying
beneficiary" excludes a person or a governnental entity or
instrunentality to any of which a contribution would qualify for
the charitabl e deduction under section 170 of the Internal Revenue
Code.

(d) For the purposes of division (1)(3)(a) of this section,
the extent to which a trust consists directly or indirectly, in
whole or in part, of assets, net of any related liabilities, that
were transferred directly or indirectly, in whole or part, to the
trust by any of the sources enunerated in that division shall be
ascertained by multiplying the fair market value of the trust's
assets, net of related liabilities, by the qualifying ratio, which

shall be conputed as foll ows:

(i) The first time the trust receives assets, the nunerator
of the qualifying ratio is the fair narket val ue of those assets
at that tine, net of any related liabilities, from sources
enunerated in division (1)(3)(a) of this section. The denoni nat or
of the qualifying ratio is the fair market value of all the

trust's assets at that time, net of any related liabilities.

(ii) Each subsequent tine the trust receives assets, a
revised qualifying ratio shall be conputed. The nunerator of the
revised qualifying ratio is the sumof (1) the fair market val ue
of the trust's assets immediately prior to the subsequent
transfer, net of any related liabilities, multiplied by the
qualifying ratio | ast conputed without regard to the subsequent

transfer, and (2) the fair nmarket val ue of the subsequently

Page 90

2737

2738
2739
2740
2741
2742
2743
2744
2745
2746
2747

2748
2749
2750
2751
2752
2753
2754
2755

2756
2757
2758
2759
2760
2761

2762
2763
2764
2765
2766
2767
2768



Sub. H. B. No. 80
LSC 133 0003-3

transferred assets at the tine transferred, net of any rel ated
liabilities, fromsources enunerated in division (1)(3)(a) of this
section. The denom nator of the revised qualifying ratio is the
fair market value of all the trust's assets inmediately after the

subsequent transfer, net of any related liabilities.

(iii) Whether a transfer to the trust is by or fromany of
the sources enunerated in division (1)(3)(a) of this section shall
be ascertained without regard to the domicile of the trust's

benefici ari es.

(e) For the purposes of division (1)(3)(a)(i) of this

section:

(i) Atrust is described in division (1)(3)(e)(i) of this
section if the trust is a testamentary trust and the testator of
that testanentary trust was donmiciled in this state at the tinme of
the testator's death for purposes of the taxes |evied under
Chapter 5731. of the Revised Code.

(ii) Atrust is described in division (1)(3)(e)(ii) of this
section if the transfer is a qualifying transfer described in any
of divisions (1)(3)(f)(i) to (vi) of this section, the trust is an
irrevocable inter vivos trust, and at |east one of the trust's
qgualifying beneficiaries is domciled in this state for purposes
of this chapter during all or sone portion of the trust's current

t axabl e year.

(f) For the purposes of division (1)(3)(e)(ii) of this
section, a "qualifying transfer" is a transfer of assets, net of
any related liabilities, directly or indirectly to a trust, if the

transfer is described in any of the follow ng:

(i) The transfer is made to a trust, created by the decedent
bef ore the decedent's death and while the decedent was dom cil ed
inthis state for the purposes of this chapter, and, prior to the

death of the decedent, the trust becane irrevocable while the

Page 91

2769
2770
2771
2772
2773

2774
2775
2776
2777

2778
2779

2780
2781
2782
2783
2784

2785
2786
2787
2788
2789
2790
2791

2792
2793
2794
2795

2796
2797
2798
2799



Sub. H. B. No. 80
LSC 133 0003-3

decedent was domiciled in this state for the purposes of this

chapt er.

(ii) The transfer is nade to a trust to which the decedent,
prior to the decedent's death, had directly or indirectly
transferred assets, net of any related liabilities, while the
decedent was domiciled in this state for the purposes of this
chapter, and prior to the death of the decedent the trust becane
irrevocabl e while the decedent was domiciled in this state for the

pur poses of this chapter.

(iii) The transfer is made on account of a contractua
relationship existing directly or indirectly between the
transferor and either the decedent or the estate of the decedent
at any tinme prior to the date of the decedent's death, and the
decedent was domiciled in this state at the tine of death for
pur poses of the taxes |evied under Chapter 5731. of the Revised
Code.

(iv) The transfer is nade to a trust on account of a
contractual relationship existing directly or indirectly between
the transferor and another person who at the tine of the
decedent's death was domiciled in this state for purposes of this

chapt er.

(v) The transfer is made to a trust on account of the will of
a testator who was domiciled in this state at the tinme of the
testator's death for purposes of the taxes |evied under Chapter
5731. of the Revised Code.

(vi) The transfer is nade to a trust created by or caused to
be created by a court, and the trust was directly or indirectly
created in connection with or as a result of the death of an
i ndi vi dual who, for purposes of the taxes |evied under Chapter
5731. of the Revised Code, was domciled in this state at the tine

of the individual's death.
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(g) The tax conmi ssioner nay adopt rules to ascertain the

part of a trust residing in this state.

(J) "Nonresident" nmeans an individual or estate that is not a
resident. An individual who is a resident for only part of a
taxabl e year is a nonresident for the renainder of that taxable

year.

(K) "Pass-through entity" has the sane nmeaning as in section
5733. 04 of the Revised Code.

(L) "Return" means the notifications and reports required to
be filed pursuant to this chapter for the purpose of reporting the
tax due and includes declarations of estinmated tax when so

required.

(M "Taxabl e year" neans the cal endar year or the taxpayer's
fiscal year ending during the cal endar year, or fractional part
t hereof , upon which the adjusted gross incone is calcul ated

pursuant to this chapter.

(N) "Taxpayer" neans any person subject to the tax inposed by
section 5747.02 of the Revised Code or any pass-through entity
that makes the el ection under division (D) of section 5747.08 of
t he Revi sed Code.

(O "Dependents" nmeans dependents as defined in the Interna
Revenue Code and as clained in the taxpayer's federal incone tax
return for the taxable year or which the taxpayer woul d have been
permitted to claimhad the taxpayer filed a federal inconme tax

return.

(P) "Principal county of enploynent" nmeans, in the case of a
nonresident, the county within the state in which a taxpayer
perfornms services for an enployer or, if those services are
performed in nore than one county, the county in which the major

portion of the services are perforned.
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(Q As used in sections 5747.50 to 5747.55 of the Revised
Code:

(1) "Subdivision" means any county, nunicipal corporation,

park district, or township.

(2) "Essential |ocal government purposes” includes al
functions that any subdivision is required by general lawto
exercise, including like functions that are exercised under a

charter adopted pursuant to the Chio Constitution.

(R) "Overpaynent" means any anount already paid that exceeds

the figure deternmined to be the correct anount of the tax.

(S) "Taxable incone" or "Chio taxable incone" applies only to
estates and trusts, and neans federal taxable incone, as defined

and used in the Internal Revenue Code, adjusted as follows:

(1) Add interest or dividends, net of ordinary, necessary,
and reasonabl e expenses not deducted in conputing federal taxable
i ncone, on obligations or securities of any state or of any
political subdivision or authority of any state, other than this
state and its subdivisions and authorities, but only to the extent
that such net anpunt is not otherwi se includible in Chio taxable
incone and is described in either division (S)(1)(a) or (b) of

this section:

(a) The net anmpunt is not attributable to the S portion of an
el ecting snall business trust and has not been distributed to

beneficiaries for the taxable year;

(b) The net ampunt is attributable to the S portion of an

el ecting small business trust for the taxable year.

(2) Add interest or dividends, net of ordinary, necessary,
and reasonabl e expenses not deducted in conputing federal taxable
i ncome, on obligations of any authority, conmm ssion,

instrunentality, territory, or possession of the United States to
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the extent that the interest or dividends are exenpt from federal
i ncone taxes but not fromstate incone taxes, but only to the
extent that such net anpunt is not otherwi se includible in Chio
taxabl e incone and is described in either division (S)(1)(a) or

(b) of this section;

(3) Add the amount of personal exenption allowed to the

estate pursuant to section 642(b) of the Internal Revenue Code;

(4) Deduct interest or dividends, net of related expenses
deducted in conputing federal taxable incone, on obligations of
the United States and its territories and possessions or of any
authority, commi ssion, or instrunmentality of the United States to
the extent that the interest or dividends are exenpt fromstate
taxes under the laws of the United States, but only to the extent
that such anount is included in federal taxable income and is

described in either division (S)(1)(a) or (b) of this section;

(5) Deduct the ampbunt of wages and salaries, if any, not
ot herwi se al |l owabl e as a deduction but that would have been
al | owabl e as a deduction in conmputing federal taxable income for
the taxable year, had the targeted jobs credit allowed under
sections 38, 51, and 52 of the Internal Revenue Code not been in
effect, but only to the extent such anmount relates either to
i ncone included in federal taxable incone for the taxable year or
to incone of the S portion of an electing small business trust for

the taxabl e year;

(6) Deduct any interest or interest equival ent, net of
rel at ed expenses deducted in conmputing federal taxable incone, on
public obligations and purchase obligations, but only to the
extent that such net ampbunt relates either to incone included in
federal taxable incone for the taxable year or to income of the S

portion of an electing small business trust for the taxable year;

(7) Add any | oss or deduct any gain resulting fromsale,
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exchange, or other disposition of public obligations to the extent
that such | oss has been deducted or such gain has been included in
computing either federal taxable incone or inconme of the S portion

of an electing small business trust for the taxable year;

(8) Except in the case of the final return of an estate, add
any ampunt deducted by the taxpayer on both its Chio estate tax
return pursuant to section 5731.14 of the Revised Code, and on its

federal inconme tax return in determ ning federal taxable inconeg;

(9) (a) Deduct any anount included in federal taxable incone
sol ely because the anobunt represents a rei nbursenent or refund of
expenses that in a previous year the decedent had deducted as an
i tem zed deduction pursuant to section 63 of the Internal Revenue
Code and applicable treasury regul ati ons. The deducti on ot herw se
al l owed under division (S)(9)(a) of this section shall be reduced
to the extent the reinbursenent is attributable to an anmount the
taxpayer or decedent deducted under this section in any taxable

year.

(b) Add any ampunt not otherw se included in Chio taxable
income for any taxable year to the extent that the anount is
attributable to the recovery during the taxable year of any anopunt
deducted or excluded in conputing federal or Chio taxable incone
in any taxable year, but only to the extent such anount has not

been distributed to beneficiaries for the taxable year.

(10) Deduct any portion of the deduction described in section
1341(a)(2) of the Internal Revenue Code, for repaying previously
reported i ncome received under a claimof right, that neets both

of the follow ng requirenents:

(a) It is allowable for repaynment of an itemthat was
i ncluded in the taxpayer's taxable inconme or the decedent's
adj usted gross inconme for a prior taxable year and did not qualify

for a credit under division (A) or (B) of section 5747.05 of the
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Revi sed Code for that year.

(b) It does not otherw se reduce the taxpayer's taxable
i ncone or the decedent's adjusted gross incone for the current or

any other taxable year.

(11) Add any ampunt clainmed as a credit under section
5747.059 or 5747.65 of the Revised Code to the extent that the

anount satisfies either of the foll ow ng:

(a) The anount was deducted or excluded fromthe conputation
of the taxpayer's federal taxable inconme as required to be
reported for the taxpayer's taxable year under the Interna

Revenue Code;

(b) The anmpunt resulted in a reduction in the taxpayer's
federal taxable inconme as required to be reported for any of the

taxpayer's taxable years under the Internal Revenue Code.

(12) Deduct any anpunt, net of rel ated expenses deducted in
computing federal taxable incone, that a trust is required to
report as farmincone on its federal income tax return, but only
if the assets of the trust include at |east ten acres of |and
satisfying the definition of "land devoted exclusively to
agricul tural use" under section 5713.30 of the Revised Code,
regardl ess of whether the land is valued for tax purposes as such
| and under sections 5713.30 to 5713.38 of the Revised Code. If the
trust is a pass-through entity investor, section 5747.231 of the
Revi sed Code applies in ascertaining if the trust is eligible to
clai mthe deduction provided by division (S)(12) of this section

in connection with the pass-through entity's farmincone.

Except for farmincone attributable to the S portion of an
el ecting small business trust, the deduction provided by division
(S)(12) of this section is allowed only to the extent that the
trust has not distributed such farmincone. Division (S)(12) of

this section applies only to taxable years of a trust beginning in
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2002 or thereafter.

(13) Add the net ampunt of incone described in section 641(c)
of the Internal Revenue Code to the extent that ampunt is not

i ncluded in federal taxable incone.

(14) Add or deduct the anount the taxpayer woul d be required
to add or deduct under division (A)(20) or (21) of this section if
the taxpayer's Chio taxable incone were conputed in the sane
manner as an individual's Onhio adjusted gross incone is conputed
under this section. In the case of a trust, division (S)(14) of
this section applies only to any of the trust's taxable years

begi nning in 2002 or thereafter.

(T) "School district incone" and "school district inconme tax"
have the sane neanings as in section 5748.01 of the Revised Code.

(U As used in divisions (A)(8), (A(9), (S)(6), and (S)(7)

n

of this section, "public obligations," "purchase obligations," and
"interest or interest equivalent" have the sane neanings as in

section 5709.76 of the Revi sed Code.

(V) "Limted liability conpany" means any linmted liability
conmpany formed under Chapter 1705. of the Revised Code or under

the laws of any other state.

(W "Pass-through entity investor" means any person who,
during any portion of a taxable year of a pass-through entity, is
a partner, nmenber, shareholder, or equity investor in that

pass-through entity.

(X) "Banking day" has the sanme neaning as in section 1304.01
of the Revised Code.

(Y) "Month" neans a cal endar nonth.

(2 "Quarter" nmeans the first three nonths, the second three
nonths, the third three nonths, or the |ast three nonths of the

taxpayer's taxabl e year
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(AA) (1) "Eligible institution" nmeans a state university or
state institution of higher education as defined in section
3345. 011 of the Revised Code, or a private, nonprofit coll ege,
university, or other post-secondary institution located in this
state that possesses a certificate of authorization issued by the
chancel | or of higher education pursuant to Chapter 1713. of the
Revi sed Code or a certificate of registration issued by the state
board of career colleges and schools under Chapter 3332. of the
Revi sed Code.

(2) "Qualified tuition and fees" neans tuition and fees
i nposed by an eligible institution as a condition of enrollnent or
att endance, not exceeding two thousand five hundred dollars in
each of the individual's first two years of post-secondary
education. If the individual is a part-tine student, "qualified
tuition and fees" includes tuition and fees paid for the acadenic
equi val ent of the first two years of post-secondary education
during a maxi mum of five taxable years, not exceeding a total of
five thousand dollars. "Qualified tuition and fees" does not

i ncl ude:

(a) Expenses for any course or activity involving sports,
games, or hobbies unless the course or activity is part of the

i ndi vi dual's degree or diploma program

(b) The cost of books, room and board, student activity fees,
athletic fees, insurance expenses, or other expenses unrelated to

the individual's acadeni c course of instruction;

(c) Tuition, fees, or other expenses paid or reinbursed
t hrough an enpl oyer, scholarship, grant in aid, or other

educational benefit program

(BB) (1) "Modified business incone"” nmeans the business incone
included in a trust's Chio taxable incone after such taxabl e

incone is first reduced by the qualifying trust amount, if any.
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(2) "Qualifying trust anount" of a trust nmeans capital gains
and | osses fromthe sale, exchange, or other disposition of equity
or ownership interests in, or debt obligations of, a qualifying
investee to the extent included in the trust's Chio taxable

incone, but only if the followi ng requirenments are satisfied:

(a) The book val ue of the qualifying investee's physical
assets in this state and everywhere, as of the |last day of the
qual i fying investee's fiscal or cal endar year ending i mediately
prior to the date on which the trust recogni zes the gain or |oss,

is available to the trust.

(b) The requirenments of section 5747.011 of the Revised Code
are satisfied for the trust's taxable year in which the trust

recogni zes the gain or |oss.

Any gain or loss that is not a qualifying trust amount is
nodi fi ed busi ness incone, qualifying investnent incone, or

nodi fi ed nonbusi ness incone, as the case may be.

(3) "Modified nonbusiness income" neans a trust's Chio
t axabl e i ncone other than nodified business income, other than the
qual ifying trust anount, and other than qualifying investnent
incone, as defined in section 5747.012 of the Revised Code, to the
extent such qualifying investnent inconme is not otherw se part of

nodi fi ed busi ness i ncone.

(4) "Modified Chio taxable incone" applies only to trusts,
and nmeans the sum of the ampunts described in divisions (BB)(4)(a)

to (c) of this section

(a) The fraction, calcul ated under section 5747.013, and
appl ying section 5747.231 of the Revised Code, multiplied by the

sum of the foll ow ng anounts:
(i) The trust's nodified business incong;

(ii) The trust's qualifying i nvestnment incone, as defined in
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section 5747.012 of the Revised Code, but only to the extent the
qual i fying investnment inconme does not otherw se constitute
nodi fi ed busi ness i ncone and does not otherw se constitute a

qual i fying trust anount.

(b) The qualifying trust amount nultiplied by a fraction, the
nunmerator of which is the sumof the book value of the qualifying
i nvestee's physical assets in this state on the |ast day of the
qual i fying investee's fiscal or cal endar year ending i mediately
prior to the day on which the trust recogni zes the qualifying
trust anmount, and the denom nator of which is the sum of the book
value of the qualifying investee's total physical assets
everywhere on the last day of the qualifying i nvestee's fiscal or
cal endar year ending imediately prior to the day on which the
trust recognizes the qualifying trust amount. If, for a taxable
year, the trust recognizes a qualifying trust anount with respect
to nore than one qualifying investee, the anount described in
division (BB)(4)(b) of this section shall equal the sum of the

products so conputed for each such qualifying investee.

(c)(i) Wth respect to a trust or portion of a trust that is
a resident as ascertained in accordance with division (1)(3)(d) of

this section, its nodified nonbusi ness i ncone.

(ii) Wth respect to a trust or portion of a trust that is
not a resident as ascertained in accordance with division
(1)(3)(d) of this section, the amount of its nodified nonbusiness
i ncone satisfying the descriptions in divisions (B)(2) to (5) of
section 5747.20 of the Revised Code, except as otherw se provided
in division (BB)(4)(c)(ii) of this section. Wth respect to a
trust or portion of a trust that is not a resident as ascertained
in accordance with division (1)(3)(d) of this section, the trust's
portion of nodified nonbusiness incone recognized fromthe sale,
exchange, or other disposition of a debt interest in or equity

interest in a section 5747.212 entity, as defined in section
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5747.212 of the Revised Code, without regard to division (A of
that section, shall not be allocated to this state in accordance
with section 5747.20 of the Revised Code but shall be apportioned
to this state in accordance with division (B) of section 5747.212
of the Revised Code without regard to division (A) of that

secti on.

If the allocation and apportionnment of a trust's incone under
di visions (BB)(4)(a) and (c) of this section do not fairly
represent the nodified Chio taxable incone of the trust in this
state, the alternative nmethods described in division (C) of
section 5747.21 of the Revised Code may be applied in the manner

and to the sanme extent provided in that section.

(5)(a) Except as set forth in division (BB)(5)(b) of this
section, "qualifying investee" means a person in which a trust has
an equity or ownership interest, or a person or unit of government
the debt obligations of either of which are owned by a trust. For
the purposes of division (BB)(2)(a) of this section and for the
pur pose of conputing the fraction described in division (BB)(4)(b)

of this section, all of the follow ng apply:

(i) If the qualifying investee is a nenber of a qualifying
controlled group on the last day of the qualifying investee's
fiscal or calendar year ending immediately prior to the date on
which the trust recognizes the gain or loss, then "qualifying
i nvestee" includes all persons in the qualifying controlled group

on such | ast day.

(ii) I'f the qualifying investee, or if the qualifying
i nvestee and any nenbers of the qualifying controlled group of
which the qualifying investee is a nenber on the |ast day of the
gualifying investee's fiscal or calendar year ending inmediately
prior to the date on which the trust recogni zes the gain or |oss,
separately or cunulatively own, directly or indirectly, on the

| ast day of the qualifying investee's fiscal or cal endar year
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ending inrediately prior to the date on which the trust recognizes
the qualifying trust anmount, nore than fifty per cent of the
equity of a pass-through entity, then the qualifying investee and
the other nmenbers are deenmed to own the proportionate share of the
pass-through entity's physical assets which the pass-through
entity directly or indirectly owns on the |ast day of the
pass-through entity's cal endar or fiscal year ending within or
with the last day of the qualifying investee's fiscal or cal endar
year ending inmediately prior to the date on which the trust

recogni zes the qualifying trust anmount.

(iii) For the purposes of division (BB)(5)(a)(iii) of this
section, "upper level pass-through entity" neans a pass-through
entity directly or indirectly owning any equity of another
pass-through entity, and "l ower |evel pass-through entity" means

that other pass-through entity.

An upper |evel pass-through entity, whether or not it is also
a qualifying investee, is deened to own, on the |ast day of the
upper | evel pass-through entity's calendar or fiscal year, the
proportionate share of the lower |evel pass-through entity's
physi cal assets that the |ower |evel pass-through entity directly
or indirectly owns on the |ast day of the |lower |evel pass-through
entity's calendar or fiscal year ending within or with the | ast
day of the upper |evel pass-through entity's fiscal or cal endar
year. |f the upper |evel pass-through entity directly and
indirectly owns less than fifty per cent of the equity of the
| ower |evel pass-through entity on each day of the upper |evel
pass-through entity's calendar or fiscal year in which or with
whi ch ends the cal endar or fiscal year of the |ower |eve
pass-through entity and if, based upon clear and convincing
evi dence, conplete information about the | ocation and cost of the
physi cal assets of the | ower pass-through entity is not avail able

to the upper |evel pass-through entity, then solely for purposes
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of ascertaining if a gain or loss constitutes a qualifying trust
anount, the upper |evel pass-through entity shall be deened as
owni ng no equity of the lower |evel pass-through entity for each
day during the upper |evel pass-through entity's cal endar or

fiscal year in which or with which ends the | ower |eve
pass-through entity's calendar or fiscal year. Nothing in division
(BB)(5)(a)(iii) of this section shall be construed to provide for
any deduction or exclusion in conputing any trust's Chio taxable

i ncone.

(b) Wth respect to a trust that is not a resident for the
taxabl e year and with respect to a part of a trust that is not a
resident for the taxable year, "qualifying i nvestee" for that
t axabl e year does not include a C corporation if both of the

follow ng apply:

(i) During the taxable year the trust or part of the trust
recogni zes a gain or loss fromthe sale, exchange, or other
di sposition of equity or ownership interests in, or debt

obligations of, the C corporation.
(ii) Such gain or loss constitutes nonbusiness incone.

(6) "Available" nmeans information is such that a person is
able to learn of the infornmation by the due date plus extensions,
if any, for filing the return for the taxable year in which the

trust recogni zes the gain or |oss.

(CO "Qualifying controlled group" has the sanme nmeaning as in
section 5733.04 of the Revised Code.

(DD) "Rel ated nenber" has the sane neaning as in section
5733. 042 of the Revised Code.

(EE) (1) For the purposes of division (EE) of this section:

(a) "Qualifying person” nmeans any person other than a

qual i fyi ng corporation
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(b) "Qualifying corporation" neans any person classified for
federal income tax purposes as an association taxable as a

corporation, except either of the follow ng:

(i) A corporation that has nmade an el ecti on under subchapter
S, chapter one, subtitle A of the Internal Revenue Code for its
t axabl e year ending within, or on the |ast day of, the investor's

t axabl e year;

(ii) A subsidiary that is wholly owned by any corporation
that has nade an el ection under subchapter S, chapter one,
subtitle A of the Internal Revenue Code for its taxable year

ending within, or on the last day of, the investor's taxable year.

(2) For the purposes of this chapter, unless expressly stated
ot herwi se, no qualifying person indirectly owns any asset directly

or indirectly owned by any qualifying corporation.

(FF) For purposes of this chapter and Chapter 5751. of the
Revi sed Code:

(1) "Trust" does not include a qualified pre-incone tax

trust.

(2) A"qualified pre-incone tax trust" is any pre-incone tax
trust that nmakes a qualifying pre-incone tax trust election as

described in division (FF)(3) of this section.

(3) A"qualifying pre-inconme tax trust election" is an
el ection by a pre-inconme tax trust to subject to the tax inposed
by section 5751.02 of the Revised Code the pre-inconme tax trust
and all pass-through entities of which the trust owns or controls,
directly, indirectly, or constructively through related interests,
five per cent or nore of the ownership or equity interests. The
trustee shall notify the tax commi ssioner in witing of the
el ection on or before April 15, 2006. The election, if tinely
made, shall be effective on and after January 1, 2006, and shal

apply for all tax periods and tax years until revoked by the
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trustee of the trust.

(4) A "pre-inconme tax trust" is a trust that satisfies all of

the follow ng requirenents:

(a) The docunent or instrument creating the trust was

executed by the grantor before January 1, 1972;

(b) The trust becane irrevocabl e upon the creation of the

trust; and

(c) The grantor was domiciled in this state at the tine the

trust was created.

(GE "Uniforned services" has the sane nmeaning as in 10
U s C 101.

(HH) "Taxabl e busi ness incone" neans the anount by which an
i ndi vidual's business income that is included in federal adjusted
gross income exceeds the anpbunt of business income the individual
is authorized to deduct under division (A)(31) of this section for

the taxabl e year.

(I'1) "Enpl oyer" does not include a franchisor with respect to
the franchisor's relationship with a franchisee or an enpl oyee of
a franchi see, unless the franchisor agrees to assune that role in
witing or a court of conpetent jurisdiction determ nes that the
franchi sor exercises a type or degree of control over the
franchi see or the franchisee's enployees that is not custonarily
exerci sed by a franchisor for the purpose of protecting the
franchi sor's trademark, brand, or both. For purposes of this
di vi sion, "franchisor" and "franchi see" have the sanme nmeani ngs as
in 16 CF. R 436.1.

(JJ) "Enpl oyee" neans an individual who is an enpl oyee under

the rules adopted by the superintendent of industrial conpliance

pursuant to section 4177.01 of the Revised Code.

Section 7. That existing sections 4113.21, 4121.01, 4123.01,
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4123. 026, 4123.038, 4123.46, 4123.52, 4123.56, 4123.58, 4123. 65,
4141. 01, and 5747.01 of the Revised Code are hereby repeal ed.

Section 8. Sections 4121.471, 4123.01, 4123.026, 4123. 46,
4123.52, 4123.56, 4123.58, and 4123.65 of the Revised Code, as
anended or enacted by Section 6 of this act, apply to clainms under
Chapter 4121., 4123., 4127., or 4131. of the Revised Code arising
on or after the effective date of this section, except that
division (F) of section 4123.56 and section 4123.58 of the Revised
Code as anmended by Section 6 of this act also apply to clains that

are pending on the effective date of this section.

Section 9. Division (A) of section 4123.512 of the Revised
Code, as anended by Sub. H. B. 27 of the 132nd General Assenbly,
applies to clainms under Chapter 4121., 4123., 4127., or 4131. of
the Revised Code pending on or arising after Septenber 29, 2017.
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