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Attorney Genera] Mike DeWine

Opinions Section

30 East Broad Street, 15th Floor
" Columbus OH 43215

RE: Request for Opinion
Dear Attomey General DeWine:

On behalf of this office and the Trumbull County Board of Commissioners, T am
respectfully requesting your opinion on the following questions, the facts of which will be more
fully explained below. :

1. Does trémsfen‘ing special levy funds collected by a county levy fo the Trumbuil
County Transit Board, where it is then comingled with all other transit board
revenues, comply with tax levy law and other applicable Ohio law?

2. If special I'evy funds are paid to the Trumbull County Transit Board, where the funds
are then used as matching funds for grant purposes, are the matching funds treated as
general revenue, or is the use of such funds restricled to the object of the levy?

3. If the Trambull County Transit Board receives senior levy funds, then uses those
funds to pay its contracted transit vendor, and the vendor uses this funding to provide
services which includes transit services for non-gsenior citizens, does this violate tax
levy law or other Ohio law? |

These guestions are taken directly from a request for Jegal opinion presented by the Board of
Commissioners of Trumbull County, and have been submitted to you at the Board’s request.
The factual background and the legal analysis of my office will be outlined below and in the
letter attached hereto and incorporated herein which has been shared with the permission of our

client.

Trumbull County has a Transit Board created under Chapter 306 of the Revised Code and
a levy for senior citizens’ services and facilities pursuant to R.C. 5705.19(Y). For years, the



Board of Commissioners has contracted with Niles Trumbull Transit, and now the Trumbull
County Transit Board, to provide senior transportation in exchange for a payment of money from
the senior levy funds. This is essentially a three-step process. First, the Board of Commissioners
contracts with the Transit Board for the Transit Board to provide senior transportation, and the
Board of Commissioners pays the Transit Board from senior levy funds. Second, the Transit
Board has independently procured a contract with a fransit provider, and the Transit Board uses
the senior levy funds and other funds to pay the contractor for transportation services. Third, the
transit contractor provides senior transportation services, and other non-senjor transportation,
pursuant to its contract with the Transit Board. Once the funding is disbursed from the control of
the Board of Commissioners, it is my understanding that it is commingled with other Transit
Board funds, and further commingled with contractor funds when the transit contractor is paid.

The questions presented herein were originally sent to this office by the Board of
Commissioners. In the attached letter, we recited what we believed to be the relevant factual
background and answered the Board’s questions 1o the best of our ability based on existing legal
authority. However, it appeared to us that certain questions were not fully addressed by the
existing legal authority (eg, Pages 4, 5 and 6 of the letter aitached hereto and incorporated
herein), and out of caution, the Board has accepted our suggestion of seeking an opinion from
VO '

We hope that our attached letter will provide you with the refevant background and give
some insight info the research that hag already been conducted. However, if you should have any
questions regarding this matter, please do not hesitate to confact me or Chief Counsel of the Civil
Division, William Danso, who may be able to provide additional information. As always, thank
you for your cooperation in this matter. |

Very Truly Yours,

v —
Agoni Zitn.
Dennis Watkin |
Trumbull County Prosecuting Aftomey
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Trumbull County Board of Commissioners
160 High Street NW, 5" Floor Admin. Bldg,
Warren, Olio 44481

RE: Senior Levy Funds and Transit Board Services
Dear Board of Commissioners:

T'am in receipt of the Board's request for legal apinion “regarding the enclosed questions
and concerns of the Senior Services Advisory Council mermbers.” The Board has enclosed with
its request a number of documents, including a kist of eleven questions, various sections of the
Revised Code, a legal opinion previously issued by this office, and a copy of 2 memorandum of
understanding from 2017, It is my understanding that the questions contained in this package
were drafted by a concerned member of the Senior Services Advisory Council. This office hay .
consistently reaffirmed its duty and commitment to. protzet public funds, and we want to be sure
that the Board has the appropriate legal assistance to do the same. Therefore, we take these
concerns seriously, aud have taken the necessary time to fully research the questions presented.
Morgover, while this letter will answer the questions presented from a legal perspective, the
Board may wish to consider and review the present procedure and oversight from an
administrative perspective. This office would enconrage the Board to make any policy changes
it believes necessary fo be comfortable that senjor levy funds are used in a proper manner,

As this Board is aware, this office generally represents it statutory clients through the
authority of R.C. 30909, However, because the Senjor Services Advisory Council is an
advisory body for the Board, we believe that there is some doubt that this office is permitted to
provide advice to that Couneil. Therefore, because the Board has asked for this opinion, it has
been provided to the Board. If the Board chooses to share it with the Senior Services Advisory
Council, it may do so at its discretion, The questions posed by the Senfor Services Advisory
Council and the Board will be addressed individually below. However, the history of this
payment of senior levy funds may be important to understanding the Board’s participation in and
oversight of this matter, - Therefore, before proceeding to answer the specific questions, I will
provide a brief overview of the history of these agreements and the payment of senior levy funds.

GINABUGCINO ARNAUT



HISTORY

The cleven questions contained in the Board’s packege mainly center on the payment of
senior levy funds to the Trumbull County Transit Board (“TCTB™, From the beginning, this
office has urged caution in the creation, operation, and funding of the Board. A review of the
numerous legal opiniors to the Board as well as the requests to the Ohio Attomey General
refative to the TCTB will xefresh the Board’s recollection as to the quantity and quality of legal
advice this office has provided. The Board will also recall, however, that it has taken certain
actions without the advice of this office, and has also hired other specialized counsel to assist in

some transit-related matiers,

Since at least 2007, the Board had coutracted with the City of Niles and Niles Trumbul}
Transit to provide senjor levy funds for senior transportation in Trumbull County. At the time,
the Board also operated its own senior transportation through its Office of Elderly Affairs. Tn the
summer of 2011, the City of Niles ceased to operate the Niles Trumbull Transit System, and the
Board decided to take over the countywide transif system. As the Board is aware, on July 27,
2011, the Trumbull County Board of Commissioners created the Trombull County Transit Board
puisuant to 306.01 et seq., and around the same time, combined the Office of Flderly Affairs
transportation with the new TCTB. At the time, the Board was in the middle of a three-year
agreement with Niles Trumbull Transit, approved on July 28, 2010, to pay $635,000.00 per year
to Niles Trumbuil Transit in exchange for senfor transportation. That agreement specifically
permitted Niles Trumbull Transit to use the senior levy funds fo procure matching federal funds,

On March 21, 2012, the TCTB’s Chairman sent this office a letter requesting the Board
to simply amend its prior resolution with Niles Trumbull Fransit to give the funding to the TCTB
instead. The letter references the fact that this office requested “some type of commitment™
before the funding could be provided. That eomment was correct, as we had consistently
advised that the TCTB needed to asswme thé Niles Trumbull Transit contract before the funds
could be paid. The essence of this advice is reflected in the attached email to the Board from its
Senior Levy Administrator dated March 22, 2012, That same day, this office sent a letter to the
TCTB, copied to the Board, explaining that it was important that protections be in place to
ensure sentor levy money was spend propetly. The letter explained the procedure that this office
advised in order fo have adequate legal assurance that the funds would be properly used. On
Mazch 23, 2012, Mr. Terry Thomas wrote an email o the Board stating that be was fold that
Niles Trumbull Transit “never had to send a letter in the past 6 vears to the Commissioners to
receive the $635,000 from the Senior Services fund.” The email went on fo state that the
Board’s “Official Resolution was all that was needed in the past,” and he “does not know why
Atty. Danso is saying such a letter is necessary now.” Clearly, the prior advice from this office
was that a confract, not & letter, needed 1o be assumed by the TCTB. :

On March 26, 2012, the Chairman of the TCTB again sent an email to the Board with an
attached proposed resolution to provide the TCTB with senior levy finds. The email also stated
that “there cammot be any restriction on these funds other than the fact that it is 4 contribution by
the Trumbull County Commissioners to provide transportation services for Trumbull County, If
the funds are restricted they cannot be utilized as a local match-contribution for the federal
grant” By letter dated April 23, 2012, the Chairman of the TCTB continued fo ask the Board for



“the unrestricted transfer of $635,000.00 by simpls amendment of the resolution. The email again
alleged that there was no prior “formal document or writing” relative to the transfer of this
money. On April 25, 2012, this office respanded to the Chairman with & leiter and a copy of the
agreement with the City of Niles from 2010, and thereafter, the TCTB did indeed enter into a
fimding agresment, or memorandum of understanding, with the Board outlining the duties of
¢ach party and the permissible use of senior levy finding. One of the terms has historically been
a recognition that pursyant to Ohio Constitution Article XI1 Section 5, money collected through a
tax levy may only be used on the specific object of that particular levy. Therefore, the MOU has
required that the TCTB shall use any levy money provided by the Commissioners only for the
specific object of that levy. While the form has been amended and simplified over the years, it is

‘my understanding that such an agreement has been in effect for each year that senior levy money
was provided to the TCTB, Throughout the time that these various agreements have been in
place, Trumbull County has been audited by the Ohio Auditor of State nrmerous times, and there
have never been any findings issued against Trumbull County relafive to this agreement.

QUESTIONS

1. Does transfarving special levy funds collected by o county levy to a fund that is
comingled with all other transit board revemues comply with tex levy and other
applicable state law?

The first question appears to require a discussion of the nature of the Board’s “transfer”
of funds to the TCTB before addressing the exact question asked. Transfers of funds by political
subdivisions are generally govetned by R.C. 5705.14 et seq,, which set forth procedures for
- proper transfers. However, while certain language in the Memorandum of Understanding
(“MOU™) refers to a transfer of funds, the MOU is likely more accurately a contract for services.
The Ohio Auditor of State’s Office has recognized that GASB Cod. 1800,102 defines transters as
"flows of assets (such as cash or poods) without equivalent flows of assets in refurn and without
a requirement for repayment.” Bssentially, the Auditor of State treats a transfer as a gift with no
reciprocal exchange. On the other hand, "[ijnterfund services provided and used,” as defined in
GASB 1800.102, do not qualify as transfers, GASB classifies these interfund services provided
and used as exchange transactions, related to services "purchased and sold" between funds,
Cleatly, sentor levy finds-are provided te the TCTB in exchange for senior iransportation as set
forth in the MOU. Therefore, legally speaking, this payment i not a “transfer,” and the
procedure set forth in R.C. 57035.14 et seq. would likely not apply. In fact, this payment has been
made to the City of Niles and the to the TCTB for at least eleven years without involdng the
procedure contained in R.C. 5705.14 ct seq., and to the best of my knowledge there has never

been an adverse andit finding relative to this practice.

As to whether the funds rmay be commingled with other TCTB revenue, the Board should
again recall that, as explained above, this is likely not a “iransfer” of money, but rather a
payment for services, 1t is also important to pote that the T CTB “shall have exclusive control
over the county transit system's budgets, appropriations, collections, custody, and application of
its yevenues or other finds received by it and shall have jurisdiction of all purchases and
contracts entered into in connection with the county transit system pursuant to sectrons 307.86 to
307.92 of the Revised Code.” R.C. 306,11, Generally speaking, when the couaty pays other



" vendors with tax levy funds, those vendors presumnably commingle the levy fund payment with
their general revenne, For example, senior levy money also funds meal programs through
private sector vendors. Here, the TCTB. is the transportation vendor for fhe Board's senior
transit. Therefore, while I can find no specific legal authority addressing these particular facts, 1
believe it would be reasonable to argue that the TCTB is permitted to cotmingle this senior levy
funding because it is ultimately Jumped together with other reverue to pay its subcontracted
vendor to provide transportation services. Tt i also my understanding that the TCTB has been
subject to audit by the Ohio Auditor of State’s Office, and this practice has not been subject to
any findings of noncompliance or Tecovery. While we believe this position is reasonable and
defensible, we recognize that there appears te be a lack of legal authority on this point.
Therefore, we would be willing to consider a request for legal opinion from the Ohio Attorney
General if the Board would like s to do so, :

However, even though # is reasonable to argue that the TCTB may commingle thig
money with other fands, the Board has a contractual relationship with the TCTB which can be
used fo ensure that senior levy money is appropriately used, Specifically, the MOU between the
Board and the TCTB, approved on March 28, 2018, contains o number of provisions that provide
the Board with oversight and control over fhe finds paid to the TCTB. For example, Section 7
of the MOU provides that the Board “shall provide = target of 20,000 trips as a minimum
performance requirement” and reserves fhe right to reduce the finaricial comuutment if this target
is ot met, The MOU also contains various provisions that allow the Board to request reports
and data from the TOTB to ensure that the performance standards are met., Presumably, when it
enfered into this MOU, ‘the Board determined that the payment made to the TCTR was an
appropriate cost for 20,000 trips. Ultimately, the Board may use these contractual provisions to
ensure that the funding level matches the senior fransportation services being provided by the
TCTB. Pursuant to R.C. 306.06, a transit board may enter into contracts {o provide transit
- services, and “[ajny moneys so paid to the board shall be received by i and used solely for the
pwposes specified in the agreement.” Therefore, the Board has statatory authority to enforce the

requirements ¢f the MOU,

: As the Board is aware, the TCTB has also retained its own legal counse) pursuant fo
authority granted by R.C, 306.04(C)6), and bas contracted its own fiscal agent. As such it s
possible that the TCTB’s legal connsel has acdvised on this question as well. The Board could
reach out to the TCTB and ask whether it would be willing to shate any legal advice that it hag
been provided that would be helpful to answering this question, Likewise, the Board could also
- look to any existing audit reports to determine whether any audit has raised a concern about the

handling of these funds, This office is not aware of any adverse findings, but perhaps the TCTB

tould share the andit reports with the Board,

2. If special levy funds are used as leverage fimds for gf‘{int purposes, are the matching
Junds treated as revenue, and/or are they required to also be used Jor the object of the

dewy?

As the Board is aware, Section 10 of the MOU contains a reference to opinion 1980-003
of the Ohio Atforney General, and states that interest derived from levy monies must be used in
accordance with the object of that levy. Upon further research, the Ohio Attorney General has



gverruled this opinion in part. Specifically, in opinion number 1985-072, the Ohio Aitorney
General recognized legislative changes and determined that “the interest eamed on the bond
retirement fund of a school district must be credited to the general fimd of the school distriet™
Obviously, the levy fund in question is not a bond retirement fond. Towever, it would be
reasonable to conclude that the statutory authority applies to the senior levy fands. Asthe Board
s aware, the revenue from the senior levy is placed in a special fund upon collection. See R.C.
5705.10(C). Thus, it follows that under R.C. 5705.10(D) that “all revenue derived from a source
other than the general property tax, for which the law does not prescribe use for a particular
putpose, including interest earned on the principal of any special fund, regardless of the source
or purpose of the principal, shall be paid into the general fund” (emphasis added). It should be
noted that the additional money obtained through matching finds is not actually inferest, but
rather matching funds, so it is possible that this statute could ultimately be determined to be
inapplicable. However, with the apparent lack of other specific legal authority, it is the best legal

guidance available.

There is also an argument, in accordance with the discussion of a “ransfer” above that
once the funds are paid to the TCTB for services the money is free for any use by the TCTB as
Jong as the terms of the MOU are fulfilled. Obviously, the goal of the MOU is t¢ use the
nnderlying fands for senior transportation, but the MOU clearly puts the parties on notice that the
TCTB intends to “match Federal Transit Administration funding assistance for which ihe Board

js cligible,” It is my understanding that this practice bas been in effect for much of the existence
of the TCTR, and neither federal nor state andits have issued any adverse findings based on this
practice. Thercfore, based on the somewhat comparable legal authority and the lack of any
adverse findings, we believe it would be reasonable to defend the Board’s permitting the TCTB
to use this match funding in any way it sees fit. However, because there appears fo be no
specific legal authority on this exact question, this is another question that could be presented to
the Ohio Atiomey Genetal for direct clarification. :

3. If the vendor includes services for non-sewior citizens with senior levy funds, does this
violate tax levy law? :

The question of whether or not a particnlar service may be paid for from levy funds
requires a fuctual determination o a case-by-case basis, Pursuant to the Board’s most recent
MOU with the TCTB, the TCTB is mandated to provide a target of 20,600 frips as a minimum
performance requirement. The most recent version of the MOU requires that the Board provide
“persons sixty (60) years of age or older” with trips at a maximum of cost of $2.00 per one way
trip. Another provision of the MOU requires that the TCTB submit monthly invoices that report
the number of these riders, along with “personsl care attendants.” The_authorizing language of
the Board’s senior levy, taken from R.C. 5705,19(Y), states that the purpose of the levy i
“providing or maintaining senior citizens services or facilities.” There does not appear to be any
existing legal authority that discusses the scope of this language. Therefore, the Board taust
congider this language, and make a good faith determination as to whether any expenditure

would reasonably fit within this definition,



" Briclly touching on the examples given in the original -question, there could be a

reasonable argument that the cost of personal care aids and administrative costs mzy be included

within the permissible uses of this levy. Lssentially, the Board and the TCTB would argne that
permitting the inclusion of personal care aids is essential for the transportation needs of seniors.
Moreover, the Board could argue that at least a portion of the administrative costs are payable
from senior fevy funds because there is an actual reasonzble administrative cost attributable to
senior transportation. Obviously, without any analogons legal authority, we cannot be sure how
a court would ultimately decide this question, but it appears that there have never been any
adverse audit findinps related to these expenditures.  This is another guestion that could
ultimately be presented to the Ohio Attorney General for conclusive guidance.

It is important to point out, however, that the Board could choose to more specifically
describe the expenses it will permit under the MOU, By making changes to the langnage, the
Board could attempt to ensure that any uses of the funding clearly match the statutory levy
langnage. While this type of change may be helpful in ensuring the proper expenditure of levy
funds, the MOU already includes a provision that the TCTB shall use any levy money provided
by the Commissioners only for the specific object of that levy. As such, it is possible that the
TCIB’s legal counse] has already advised the TCTB on this matter, The Board may wish to
reach out to the TCTB and ask whether it would be willing to share any legal advice that it has
been provided that would be helpful to answering this question. Likewise, the Board could also
look to any existing audit reports to determine whether any audit has raised a concern about these
- expenditures. As noted above, this office is not aware of any adverse findings, but perhaps the
TCTB could share the audit reporis with the Board,

4. Dogs the MOU and its language, which states “Whereas, the Commissioners have
provided 1o the (Transit) Board Semior Services Levy funds for several years for
operation of the County’s transit system” violate special tax levy law, as this includes q
scape of services outside of the object of the levy? :

This preamble does not violate “special tax tevy law.” Simply on contractual langunage
construction grounds, it is important to note that introductory provisions of a contract beginning
with “whereas” are commonly referred o as preambles. As the First District Court of Appeals

has explaied:

“But because the preamble merely lays out the objectives of the policy, it is not itself an
operative part of the policy, Ses Cain Restaurant Co. v, Carrols Corp., 273 Fed Appx.
430, 434, (6th Cir.2008) (noting that “preambles in a contract generally serve to introduce
the contract's subject matter rather than set forth the specific rights and obligations of the
parties.”); see also Berg v. Berg, 201 Minn. 179, 275 N.W. 836, 842 (Minn.1937) (“{In
contracts where 2 preamble * * * is declaratory of the purposes and intentions of the
parties, it will be looked to in construing the contract * * * but in no sense will it be the
basis of a legal and binding obligation of the parties.”)” Groen v. Children's Hosp, Med,
Cir., 1st Dist. No. C-100835, 2012-Ohio-2815, 972 N.E.2d 648, 929

However, even looking to the substance of preamble, the language neither requires nor perruits
expenditure outside the object of the levy. This preamble is merely recognition that, in prior



veats, senior levy fnding has been paid to the TCTB, and that this funding has helped to operate
the TCTB. Read in conjunction with the other actual terms of the MOU, it is clear that the
money is being paid with restrictions to be used for senjor transportation.

From # financial perspective, the additional funding likely does support the operation of
the TCTB even in a general way. For examwple, the additional funding and senior rides likely
contribufe to greater cconomies of scale in procuring fransportation scrvices. As such, this
preamble docs not set forth any substantive requirement, and the plain Jangnage does not require
the Board to engags in any activity that would violate fax levy law or any other law. That being
said, if the wording of the preamble is causing confusion it could be. modified to be more clear or
even removed completely from the MOU., '

3. If the Trumbull Transit Board fuiled to perform their obligations set forth in their
© Memorandum of Undersianding, yet they still veceive the funding, does this violate
special tax levy law and R.C. 5705.16 & 5705.107

If the TCTB fails $o performt its obligations set forth in the MOU, but the Board continues
to provide funding, it could be theoretically possible that 2 person could allege a yiolation of
Article X1 Section 5 of the Ohio Constitution. Such a challenge would need to show that levy
funds were not spent on the object of the levy. It is also possible that an audit could issue a
finding for recovery if the audit determined that funds were not spent on the obiject of the levy.
Again, as noted above, it is my understanding that no such findings have been issued against the
Board or the TCTB in relation to senior levy funds. ' :

However, if the Board believes that the TCTB is not complying with the terms of the
MOU, the terms of the MOU itself conlain enforcement mechanisms that the Board could use to
ensure compliance with law. It should be noted that beyond the specifie terms of the MOU
related to senior transportation, the present form of the MOU contains a provision to withiold
fimding if performance requitements are not met, and contains provisions that require the TCTB
to provide appropriate documentation to safisfy the Board that the money is being spent in
nccordance with law and in accordance with the terms of the MOU. The TCTB also agress, by
the plain terns of the MOU, to “nse any tevy money provided by the [Board] only for the
specific object of that levy.” The TCTB also agrees to “comply with all federal, state, and local
laws, regulations, and rules in the administration of programs and the expenditure of funds
transferred pursuant to this Agreement.” If the TCTB fails to do so, the Board could potentially

agsert a breach of cpntract claim against the TCTB.

The Board should be aware that the inderanification provision contained in Section 12 of
the MOU rmay ultimately be unenforceable. This type of indetanification provisionis a holdover
from many old coniracts entered into by the Board and Trumbull County Generally. However,
in opinion number 2005-007, the Obio Attorney General laid out very specific requirements
which must be met for an indemnification provision to be enforceable against a public entity.
Specifically, the Atforney General explained that such indemnification provisions are valid and
enforceable only if; (1) the contract specifies a maximum dollar amount for which the public
entity is obligated under the indemmification clause and that amount iz appropriated and certified
as available in accordance with R.C. 5705.41(D)1); and (2) the contract provides the public

7



~ entity consideration sufficient to support the financial obligation that the public entity assumes
under the indemnification provision, The indemnification provision in the MOU does not meet
these standards. In Pact, because the requirements set forth by the Attomey General are
financially and practically burdensome, Trumbull County's public entities generally no longer
inclnde any indernmification clauses in agrecments. In firture MOUs or contracts, we recommend
that this type of indemnification provision either not be includsd in contract with public entities,
or replaced with a provision that complies with the opinion of the Attorney General. Of course,
this provision should still be used when contracting with private entities to best protect Trumbull

County from potential liability,

0. If instead of bidding our transportation, only one contracior iy funded vig MOU 10
Trumbull Transit for County Transii Service vs. Senior Transit Service, and this
process “causes injury” to the object of the levy because there are not enough or no
alternative senior transporiation options, there is no priority for seniors, the demand

- response lime Is longer than other providers, rides are refised or renegotinted to times
that would cause them to miss appoiniments, ridership decreases because service is not
user friendly, or other miscellonecus reasons, does this violate R.C. 5705.167

This question contains assumptions that do not appear to be factually true, and references
inapplicable legal authority. ‘First, the question assumes that the contrast for {ransportation is not
competifively bid. It is my understanding that the TCTB did in fact conduct a competitive
bidding procedure to procure its contract with Community Bus service. Second, the question
presumes that having only one vendor “causes injury” to the object of the levy. While the effects
listed in the question may be troubling from a practical perspective, there is certainly a question

- as 10 whether these points necessarily mean money has besn expended outside of the object of
the levy, Third, R.C. 5705.16 is a statute regulating the proper procedure for a transfer of funds,
and is not applicable to this situation, As explained above, this payment to the TCTR is nof
actually a transfer, but a payment for services. Therefore, the transfer procedure, and the
language about “injury™ would likely ot apply to this payment to the TCTB.

Despite the assumptions made in this question, the concern appears to be that the level of
service provided by the TCTB and its vendor Community Bus Service is inadequate. These
claims, if true, are troubling. However, the correction of service-related problems 1s
administrative in nature, not legal at this point. - The Board should address any such concerns
with the TCTB and Community Bus Service, to ensure that seniors are receiving appropriate
services with the senior levy funding, If deficiencies are not corrected, the TCTB or the Board
could look at their respective contracts to determing whether these documents contain any
corrective measures that could be taken to mprove services. Likewise, the TCTB could look fo
its_contract with Community Bus Service to determine whefher these alleged service-related
problems would constitute a breach of contract. If not, the Board and the TCTRB should consider
changing the terms of future contracts to provide recourse in the event that services are nof

provided as agreed,



A any of the concerns herein mentioned could be construed as violcztfng special tax Zévy'
law or misappropriation of special levy Finds, could this open the county to legal risk?

This question is speculative, in that there is no indication thet any of the actions discussed
in the Board’s questions violate Ohio law or constitute & misappropriation of special levy funds.
Based on the legal autbority and analysis set forth in this letter, there are reasonabie legal
arpuments 1o support the actions of the Board relative to the MOU and the payment for senfor
transpostation services. Morsover, as discussed numerous times herein, in the history of
payments from senior levy funds to transportation providers fike Niles Trambull Transit and the
TCTB, it is my understanding that no audits have ever issued findings for recovety or
nencompliance relative to this financial aclivity, and no audit has ever found that this money was

misappropriated.

With that in mind, if this office did believe that any money was misappropriated or spent
in viotation of law, this office would take action under R.C. 309.12 to prevent the expenditute or
1o recover the funds, Likewise, if an audit issued a finding for recovery, this office would review
that finding for potential legal action and fecovery pursuant to R.C. 117.28. If any of these
actions were taken, or other challenges were made to this expenditure, there is a possibility that
the county or individuals could face legal risk. Again, the answer 10 this question is purely
speculative, If a situation should arise in the future which watrants review, this office will do so

at that time.

8. Would placing transportation out to bid vs. continuing with an MOU be erring on the
side of caution, and reduce potential county liability glven the vendor non-compliance,
and other concerns herein mentioned? : '

This office generaily supports competitive bidding for county contracts in order 1o ensure
that the county obtains the best service for the taxpayers’ money. That being said, it is important
to point out that it is my understanding that the TCTE does in fact competitively bid for its
transportation services. Not only is this required by R.C. 306.11 and R.C. 307.86, but also by the
' terms of various grants and other funding that may be available to the TCTB. As such, thereis a
layer of competitive bidding to help ensure senjor levy funds are spent appropriately.

This question, however, appears to focus on the concept of the Board competitively
bidding the contract for senior fransportation rather than paying the TCTB to procure this
sransportation. Legally speaking, the Ohio Attorney General has opined that “R.C. 307,86 does
not require e county 10 use competitive bidding or competitive sealed proposals to zequire
transportation services from its county transit board for the county department of job and family
services.” 2013 Ohio Atty.Gen.Ops. No. 2013-045, Essentizlly, the Attorney General concluded
that o transit board is a county entity, and competitive bidding is not required because the transit
services are not purchased from an outside source. Id. Here, the same legal analysis would
apply to the procurement of senior transportation throngh the TCTB,

With that in mind, apart from its contractual obligations, the Board is not required to
procuse its senior transportation through the TCTB. If the Board believes that it could procure a
better or less expensive service by bidding this contract on its own, I am not aware of any legal



authority that would prevent it from doing so. This decision, therefore, is not legal but
administrative, and the Board must cxercise its diserction to choose the best procurement
method. In making that decision, the Board should consider the value to the faxpayers of the
county, but should also consider that there may be certain savings through economies of scale or
through federal matching funds that the TCTB can leverage that would be lost if the Board did
not procure senior transportation through the TCTB. This decision should be made carefully
affer an investigation into all relevant facts and after thoughtfu! deliberation.

Apart from these preliminary matters, this question also asks whether competitively
bidding for senior iransportation instead of procurement through the TCTB would insulate the
county from Hability. This question is so speculative, that 4 complete answer cannot be given at
this time. However, competitively bidding for this service directly would avoid many of the
questions about the payments to the TCTB that have been addressed sbave. While I have
indicated that I believe that the Board’s actions could be reasonably defended, the Board could
choose to avoid these questions by bidding for the service directly. Regarding the alleged vendor

noncompliance, it is impassible to know whether the vendor that the Board would award a hid to -

would provide a betler or worse service that {s presently provided throngh the TCTB. Any

liability to the Board through such & contract should be addressed on the front end by having

appropriate contractual language to insulate the Board from tiability, and on the back end by
appropriate oversight over the chosen vendor’s performance. In short, it is theoretically possible
that liability could exist under any contract procured by the Board, so how the Board procures
senior transportation is left to the Board’s discretion.

9. Would the SSAC placing transportation out to bid, pursuant to its bylaws “Ensure o
public and fair process in compliance with appropriate laws, rules, and regulations for
the selection of entities to deliver services using Trumbull County Senior Levy dollars
and recommend those selections to the Trumbyll County Commissioners,” be more
fair” than transferving funds via MOU to be given to a coniractor who has a moropaly,
wants a franchise, and is the most expensive provider in Trumbull County?

As an Initial matter, it is the Board that engages in competitive bidding, not the Couneil,
As briefly explained above, the Senior Services Advisory Council is a ron-statutory ereation of
~ the Board that is advisory in nature. The acteal bidding and award of such bids is the duty of the
* Board, and fhe Board may, legally speaking, accept or reject the advice of the Council.
Likewise, it is within the Board’s discretion as to which method of procurement is more “fair,”
1t is worth noting that this question again describes Community - Bus Service as having a
monopoly and being the most expensive provider in Trumbull Couniy, Again, it is my
understanding that the TCTB has competitively bid its transportation contract, so the term
monopoly is not necessarily acourate. It is possible however that Comrmunity Bus Service has
been the only bidder for this contract at times. In the past, when there have been no bids or
limited bids on a project, we have recommendad widering the advertising scope to try to entice
other bidders. While this may be helpful, it is not fegally required when a valid bid is submitted,
However, the Board and the TCTB should be careful to ensure that the bid specifications are not
ovetly restrictive or tailored to any particular vendor, Relative to Community Bus Service
wanting a franchise, Y would suggest that the Board review our prior detailed letter explaining the
statutes related to franchise agreements.

10
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10,3 all contractors funded under special levy finds are required to adhere to a set of vules,
guidelines, and sanctions as contractors, except one transportation provider, could this
give rise to lawsuits from the other vendors under equal protection?

This question is also speculative, and does not provide enough specific information to
angwer fully. However, each vendor will be bound by the terms of its own contracts with the
Board or the TCTB. Because the actual contract for senior fransportation services is between the
TCTB and Community Bus Service, it is very likely that the terms and operation of that
agrecment are different from the terms and aperation of ofher contracts with other vendors. It is
not o violation of law to have different terms contained within confracts for different types of
services, as long as the tetms of the agreement do not viclate Jaw, Theoretically, there could be a
challenge if two contracts, rules, guidelives, and sanctions were identical, but two vendors were
ireated differently under the same exact terms, but such a situation would be rare. ‘Again, it is
my understanding that the contract for senior transportation is not the same as other county
gontracts for senior services, : ' ‘ ‘

11. Define “injury” as used in R.C. 5705.16.

Pursuant to R.C, 5705.16, the Ohio Tax Commissioner shall approve a transfer of funds
after making three determinations, the final being that “[n]o injury will result fiom the transfer of
snch funds.” As an initial matter, it bears repeating that {his statute is Tikely inapplicable to the
payment to the TCTB, because the payment is one for services, not a transfer, Therefore, this
question is rendered moot by the answers to the previous questions. That being said, R.C.
5705.01, the definitions section of Chapter 5705 of the Revised Code, does not define the tern
injury. Pursuant to R.C. 1.42, “[w]ords and phrases shall be read in context and construed
according to the rules of grammar and common usage,” Using this Jogic, courts have turned to
dictionary definitions to resolve the meaning of words. See Siafe v. Thomas, 106 Ohio 8t.3d
133, 2005-Ohio-4106, 832 N.E.2d 1190 (2005). The online version of the Merriam Webster
dictionary defines “injury” as “1a : an act that damages or lurts : wrong; b: violation of another's
tights for which the law allows an action to recover damages; 2: hurt, damage, or loss sustained.”
Therefore, this definition and the common usage of the word may be relied upon to define this

ferm,
CONCLUSION

The answers set forth above are answers to the specific legal questions presented. While
we have answered these questions to the best of our ability, the Board will note that there are
some questions that were not able to be conclusively answered based on current legal authority,
We believe thaf the Board’s actions can be reasonable defended, but'we cannot predict how a
court would ultimately rule. If a challenge were to be made, we would defend the Board’s good
faith Jegal positions. As explained above, we would also be willing to ask for an opinion from
the Ohio Attorney General if the Board would like. However, if the Boatd wants to continue as
it has in the past, we would continue to defend the Board as provided herein.

11



* "Beyond The specific questions presented by the Board, it is clear that at least some
members of the Senior Services Advisory Couneil have concerns about the payment of senior
levy money to the TCTB and about the service provided by Community Bus Service. These
concers should be taken seriously and explored by the Board. While the questions presented
with the Board’s letter speak in ferms of violations of law, the real igsues appear to be more
administrative in nature. As explained above, the Board has enforcement mechanisms within the
MOU to require compliance with law. Ultimately, the contract with Community Bus Service is
administered by the TCTB, so the Board should work closely with the TCTB in order to require
Community Bus Service to meet the requirements of that contract for services. If the
procurement of the contract is the root of these issucs, perhaps the Board could work with the
TCTB to modify the bid specifications and the advertising methods in upcoming bid so that
additional competition is introduced into the process. If there is anything that this office can do
to assist the Board in this endeavor, including obtaining an opinion of the Ohic Atforney General
as mentioned above, we would be glad fo do so. '

I hope this legal opinion is helpful to the Board. As always, please feel free to contact
this oifice with any additional questions or concerns.

R(—:spectfull}g/ﬁ

‘}9 istant Prosecuting Attorney
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NEWMAN, OLSON & KERR

A Legal Professional Corperativn.

. CARROLL THORNTON, JR.
First National Tower;.12th Floor

ROBERT 5, FULTON o o

MARY BITH HOUSER 11 FEDERAL PLAZA CENTRAL, SUITE 1200
FAMES G. FLOYD : YOUNGSTOWN, DHIO 44503
TROJ. PUEALLA Telephone (3303 747-4404
BRENT E. BAEER . Wacsimile (330) 747-6056
OF COUNSEL : ww.okinw.com
LEONARD A. OLSON

PATRICK A: SEBASTIANO *
WILLIAM J. KISH

¥ OSBA Board Certified Spacialist fn
state Plapning Trust & Probate Law

March 21, 2012

William J. Danso, Esq,

Civil Division

Assistant Prosecuting Attorney
Trumbull County Prosecutor's Office
160 High Street NW

‘Warren, Ohio 44481

RE:  Trumbull County Trausit Board

Dear Prosecutor Danso:

TOHN M, REWMAYN

T (1915-2007) .

HEBBERT L. KERR
{1907-1588)

mmrmrren,

| RETIRED

DONALD P. BERRIOTT

Inmy capacny as the Chaitman of the Trumbul Couniy Transit Board I am

providing you Wlth this communication.

Diane Drawl, as to her involvement with the Senior levy, has indicated fo
me i1 conversation with your office that you require some type of a commitment
from the Trumbull County Transit Board before the Trumbull County Transit .

" board can be provided with the remaining portion of the award made to the “Niles
Trumbull Transit System’s (NfTTS) Senior Levy Dollars For The Transportation
- Service For The Program Year 2010" as established by-a Resolution passed on

July 28,2010, 2 copy of which is enclosed.

It is the understanding of our Board that the Resolution to which reference
is made in the paragraph above would be amended so that the last three (3) year
installment would be assigned to the statutory Trambull County Transit Board as

‘established by the Trumbull County Commissioners.

Canfield Location: 73 North Broad Strect, Canficld, OH 44406



~--Prosecutor-Wiltiam Danso
Page 2 '
March 21, 2012

You may recall, the Trumbull County Commissioners established the
Trumbull County Transit Board and made absolutely no provision for its funding.

Therefore, it is the opinion of the Board that this action by amending the
prior referenced Resolution to provide the findl $63 5,000 funding to the Trumbull
- County Transit Board as a statutory board is necessary for it to provide Trunibull

- County Transportation Services. ‘ ' '

Also, Ms, Drawl indicates thai you advised the County it is not permissible
to amend and provide these senior levy monies to the Transit Board because of the
Trumbull County Transit Board’s failure to accept the transit responsibilities,

The Prosecutor’s office’s concorn imputed to the County Commissioner’s L
has not been communicated to me on behalf of the Trambyll County Transit .
"Boatd. As Chairman, I will certainly address to the Transit Board those concerns

you have on behalf of the County.

However, in the absence of the County’s amendment and award of the | |
$635,000 to the Board, I would like to make the Board members aware of the L
sifuation since it will substantially chan ge the Board’s current understanding as to

~ their responsibility as of January 1, 2012, for the Trumbull County Transit system,

5 \\. r\\ ; .
R@Eﬁéagf%isbbnﬁ‘ugd}]
5 \\‘ { f

¥

Jamgs & Floyd ™ I

Chairman of the Tmmbul}/r ounty

Transit Board - -
JGF/sjp
ce: Trumbuil County Commissioners
Paulette Godfrey, Clerk

Trumbul] County Transit Board members
Diane Drawl, CPA, Semior levy

. ZNIMENCORRESFONDENCEWISCELLANEOUSICTB Danzo keterdwpd



160 HIGH $TREET, N.W.
WARREN, OH 44481-1093
330-675-2451
fax: 330-675-2462

\ - e
V). TRUMBULL COUNTY COMMISSIONERS

Commissioners ' - . . : Clerk

Fragk 5. Fuda Panlette A, Goditey

~ PaulE. Helizel :
Damiel B. Polivka

- Fuly 28,2010
n by the Board of Trumirull County Commissionsrs on
Jour;zal Volume 135, Page(s) 15284: -

he folldwing action was fake
. July 28, 2010, duly recorded in th
RE: AWARD NILES TRUMBULL TRANSIT
SYSTEM (NITTE) SENIOR LEVY DOLLARS,
- FOR TRANSPORTATION SERVICES FOR

THE PROGRAM YEAR 2010

MOTION: Mede by Mr. Polivka, scconded by Mr. Fuda, 1o aviard the NILES TRUMBULL
OH 44446, $635,000:00 of Senior |

TRANSIT SYSTEM (NITTS), 34 West State Street, Niles,
car 2010—which amount shall

Service Levy Dollars for Transportation Services for the program y

' be frozen for a fhree (3 year periad with no dditional increases allocated. 'This action is belng
takeen due o the fact fhat the NILES TRUMBULL TRANSIT SYSTEM (WNITTS) is the only
. federally designated transportation agenty. in Trmnbtﬂ] County az;d is the only agency eligible for

federal grant famds.

Yens: Polivka, Fﬁda, Heltzel
" Nays: None - :

CERTIFICATION ;/

I, Palette A, Godftey, Clerk of the Bosrd of County Commissioners, Trunibull County, Olio, do
hereby certify that the foregoing is a true and correct copy of a Resolution adopted by the Board of
Trambull County Commissioners on July 28, 2010, and is duly recorded in their, Journal Volume

135 Page(s) 15284,
- Paldleite A, Godftey, Cierkflnri 4G 8t0r
Board of County Commissioners
pivk

ce:  Niles Trambull Transit System
. Senior Services Advisory Council
Commissioners’ AP Clerk
County Auditor



 Fw: Trumbul County Transit Board

Commissioners to; Willlam Dansgo 08/22/2012 11:20 AM

----- Forwarded by Paulette Godiray/CE/TCO on 02/22/2012 11:20 AM -
Diane DrawlfCE/TCO

03/22/2012 10:45 AM To ComemissicnersiCETCO@TCO

e Floyd@noklaw.com
Subjest Re: Fw; Trumbull County Transit Boardis

i am thorolighty confused. In simplicity terms:

1} Senior Levy has/had a contract with the Cily of Nites/NITTS throtgh December 31, 2012,

2) City of Niles announces that as of 12/31/2071, they no longer want to be the tesignated trenspeitation
system for the county. ' : ’

3) Senior Levy Aadone more vear In contract with City of Nile/NITTS totaling $835,000 dollars

4) Benlor Levy funds can not pay “another vendor” the $635,000 Instead of Cly of Niles/NITTS as a
reselution s needed to chengs/amend the City of Niles/NITTS contract. Thae state audltor's office would
have issug with that as we to not have a contract with Trumbul} Transit Board, "How" this is done isnot

my duty, '

At the tast transportation meeting, 1 heard Mr. Floyd speak of the county prosscutor's offies's need of

. paperwork heforg the money can be transferred, | theught | was attending the meeting becauss the transit
board was going to ask for their first Instaliment of the $635,000 dallars. Ithought all -
paperwork/resolutionsicontractua! obligations were finished but, much to my surpriss, Hind that niot to be
the case. |spoke to Mr, Floyd after the meeting asking him why the sudden hold up for the funds transfer
and | received confusing informatlon and | told him | would fird out what the prosecutor's office neaded, |
talked to Bill Danso and he reported that all they need is the resolution as made by the iransit board to

* assume the City of Niles/NITTS contract of which | then reportad o Mr, Floyd.

| guess in.slmple words, Seniar Levy funds need a contract with Trumbull Transit Board before we can

- pay Trumbull Transk Board. That's my only concern, W's the accountant in mme. How that is done, who
needs 10 pass a resolution, and when that is completed, is & dispute between the legal personnalboards.

I'm sorry 1ried to assist, | will await direction/correspondence as o beginning ihe payment process of

$635,000 dollars,

Mr. Fioyd, orice the legai papsrwork is completed, and your board wishes to request fnds, | will need
your board to submitto ms : a copy of the Niles Transit involce and a request for the dollar amount with
ihe proper name of the coniractual vendor and address, on the Jetterhoad of the contracting vendor{transit
board [ assurme). My procsss is then to retrieve "ride reports” from Niles Transit System for the total of
senior rides and to submit my request along with the various required documents to the county
commissioner’s office o begin the disbursement process. This typically is a one 10 two week process at

the commissionet’s office. ‘

. Diane M. Drawi, CPA
Trumboll County Senior Levy Administrator
2031A Youngstown Rd., SE

. Warran, Chio 44484

Phone: {330) 875-7846 Fax: (330)675-7865

Sent by. Paulette Godfray : _



U—. COMMISSIONSLS.... ... mmem Eotwarded hy Pauletie GodfreyiGETCO on... (342212012 09:48:00 AM

From: Commissioners/CE/TCO

To Diane DrawlfCETCO@TCO

Date: 03/22i2012 09:48 AM

Sunject: Fw: Trumbull County Transit Board
Sent by Paulette Godfrey

----- Forwarded by Paulette Godirey/GE/TCO on 03/22/2012 06148 AM wrer-

"James G. Floyd" o
<jfloyd@nuoklaw.com> - To “Diane Draw?” <sldrawi@eo rumbull,oh.us>, "Faulstie

03/21/2012 0456 P

ot
Subject Trumbull County Transit Board

To &l

Ses altached [etfer, Thank you, ' '

James G. Floyd, Esq.

NEWMAN, OLBON & KERR

11 Federa] Plaza Central, Suite 1200
Youngstown, OH 44503

{(330) 747-4404

(330) 747-6056 Facsimile

ifloyd@noklaw.com

The information contained in this message mey be CONFIDENTIAL and is for the intended addressse

only. Any :
unauthorized use, dissemination of the information, or copying of this message is prohibited. If you are B :

not the Intendad - _
addressee, please notify the sender immediately and delete this message.[attachment "TCTB Danso

letter.ndf deleted by Diane Drawl/CE/TCQ}

Godfrey™ <commissianers@co.trumbull.on.us> ) i



Ghal Division
JEFFEREY D, ADLER
JAMES M. BRUTZ

First Assisfant

CHRISTOPHER D, BECKER
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Chiet - O Bvisionn ) SR ? WILLIAM J. DANSO
’""‘”EJ(.I\{ME’S"?"'SANEH': A e \\%{/ _'Rz 3 {{\/ e .
Ry Crintios! Divisicn
Chiel - Chiminal Division : T GiNA BUC(}:}:NS A}?QJAUT
CHARLES L. MORROW MICHAEL A. BURNETT
J . DEENA L. DeVICO
Ghisf- Apmesiale Division DENN]S WATI\INS LYNN B, GRIFFITH, i
LUWAYNE ANNOS Thseandertl %cm/{y e%adma{é}y M@mczy , ChidssavltOhison
Chigl- Jovenil vision BIANE L. BARBER, CHIEg
STANLEY A, ELKINS At FLOORADMINISTRATION BUILDING GABRIEL M. WILDMAN
‘ ' 16OHIGHSTREETNW, . WARREN, OHIG 444811092 .
Irvestigk ' Chitd Sitport Division
GARY & HETZEL PHONE: 330-675-2496 + FAX: 3805752431 DAYID . BORaR CHlEr
ROY ANNE RUDGLEH - Prosecutor@co.trumbull chaus MATTHEW J. BLAIR

March 22, 2012

James G. Floyd, Fsq.

Newman, Olson & Kerr

11 Federal Plaza Central, Suite 1200
Youngstown, Otiie 44503

RE: Trumbull County Transit Board

Dear Attorney Floyd:

Iam in receipt of your letter, dated March 21, 2012, regarding the funding of the Trumbul]
- County Transit Board. Specifically, you seem to take issue with fhe process involved in
transferring §635,000.00 in Trumbull County Senjor Levy funds to the Transit Board. -

As I am sure you are aware, pursiiant fo Ohlo Constitution Article XII Section 5, money
coliested through a tax levy may only be used on the specific object of that particular levy, In
1980 Ohio Op, Atly. Gen. No. 80-003, the Ohio Attorney General stated that not only is the
mongy raised from a tax to be used only for the object of such tax, but also the interest on such
money is similarly restricted. “Accordingly, since money placed in a voted bond retirement
account is money that is required by law to be used only for the purpose for which the levy was
imposed, it is my opinion that Ohio Const. art, XII, § 5 requires that any interest earned from the
use of such money must also be applied to the purpose for which the levy was passed” Id. In’
the past, Niles Trumbul! Transit received senior levy funds pursuant to a contract, which .
mandated these funds only be used for the object of this levy. Now that the Transit Boad
desires to recelve this money, it is imperative that the Trunibu}) County Commissioners have the

same assurance from the Transit Board.

Therefore, it has been, and continues to be, my opinion and my advice that the following simple
Steps must be taken to ensure compliance with the Ohio Constitution and to satisfy future audits,
First, the Transit Board nwst pass a resolution assuming the existing contract between Trumbull
“County and Niles Transit, and agreeing to vse the senior levy money only for the ohject of the
levy. Second, the Transit Board must send that resolution to the Board of Commissioners,
Thivd, and finally, the Board of Commissioners can place an item on their agenda to vonsider the

approval of this money transfer, -



Without the above resohwiion, adopted ar a public meeting pursuant 0 R.C, 121.22, T cannot
advise the Board of Commissioners to transfer $635,000 in public money without adequate legal

.. ASSIHNCC.

Respectfully,

William §/ Danso
Assistant Progecuting Attorney

CC: Trumbull County Cominissioners
Diane Dravw!, CPA, Senior Levy Administrator
Mark Hess, City of Niles -



" TTHEITES, Tery™ 7t - To astetlss@is rumbullohas™ <ceterlec@co.irumbidich.us>
<ithomas@com-bus.com> o
(031232012 10117 AM

hee

Subject  Fw: Trum Co Transht

Sent from my BlackBerry Wireless Handheld

~~~~~ Original Message---—-~

From: Thomas, Terry

To: 'eegodfrefeo. trumbull.oh,us’
CC; 'mhess@thecityofniles, con’;
Jog; 'mayor@thecityefniles.com!
Sent: Frd Mar 23 07:57:32 2012
Subject: Trum Co Transit

ifloyd@noklaw.con’; Binaut, Tomp Richley,

Mr, Fuada,

Mark Hess told me that NiTTS never had to send a lettexr in the past ¢ years to
the Commissioners to receive the $635,000 from the Senior Services fund, He
sald the Commlissioner's Official Resolution was all that was needed An the
past. Mark said he does not know why Atty. Danso is saying that such a letter

ds necesgsary now. :
In ppeaking with Atty. Jim Floyd yesterday, he was unaware such a lathter was
necessary and has slready sent a letter to Atty Danso qualifying that the
Transit Board is legally eligible to zeceive Senior Levy funds.

Thank you for checking into this, Please let me know when the Funds will be
Teleased,

Thank you.

Terry Thomas

e e B L L L b B e e 1 o e i

Sent from my BlackBerry Wireless Handheld

i L,



Fw: Amendment to Award for NITTS funds

Commissioners to: William Danso 03/26/2012 01:0% PM

e

e Forwarded by Pailette Godfrey/CE/TCO on 03/26/2012 01:09 PM e

"James G, Floyd" _
<Jfloyd@noklaw.com> To <commlssioners@co.umbull.oh.us>, "Diane Drawf"
. 03/23/2012 04112 PM <gldrawl@co.lrumbull.oh.us?, <Phelizel@aol.com>
ce

Sublect Amendment to Award for NITTS funds

Gentlemen:

This is the type of amendment of the Resolution | suggest to your prior action awarding the Senior Service
Levy monies as a contribution for transportation services in Trumbull County.

| have indicatsd there cannot be any restriction on these funds other than the fact that it is & confribution
by the Trumbull County Commissioners to provide transportation services for Trumbull County. If the
funds are restricted they cannot be ufilized as a local match-contribution for the federal grant.

Respectfulig.} submitted,

James G. Floyd, Esq. :
NEWMAN, OLSON & KERR

11 Federal Plaza Central, Suite 1200
Youngstown, OH 44503 -

(330} 747-4404

(330) 747-6056 Facsimile

. jfloyd@noklaw.com

The Information contained In this message may be CONFIDENTIAL arid is for the infended addressee

only. Any : .
unauthorized use, dissemination of the information, or copying of this message is prohibited. If you are

* not the intended _ :
addresses, please notify the sender Immedfately and delete this nmessage.

TCTB Amendment ot Award for NITTS.pdf.

Sentby: Pauleite Godfrey |



TRUMBULI, COUNTY COMMISSIONERS

- AMENDMENT TO AWARD NILES
TRUMBULL TRANSIT SYSTEM (NITTS) SENIOR
LEVY DOLLARS FOR TRANSPORTATION SERVICES
FOR THE PROGRAM YEAR 2010 ENTERED BY THE
 TRUMBULL COUNTY COMMISSIONERS ON
- JULY 28, 2010 RECORDED IN ITS JOURNAL
- VOLUMBE 135, PAGE(S) 15284

AMENDMENT TO THE BOARD’S RESOLUTION
ENTERED JULY 28, 2010 AWARD NILES TRUMBULL
TRANSIT SYSTEM (NITTS) SENIOR LEVY DOLLARS

FOR TRANSPORTATION SERVICES FOR THE
| PROGRAM YEAR 2010

The Trumbull County Commissioners hereby amend the prior
action by which the Niles Trumbull Transit System (NITTS), 34 West
State Street, Niles, OH 44446, [was] awarded $635,000.00 of Senior
Service Levy Dollars for Transportation Services for the program yéar
2010 - “which amount shall be frozen Jor a three (3) year period with no
additional increases allocated”,” ' -

By an action taken by the Trumbull County Commissioners on the
____day of August, 2010, it established pursuant to Ohio Revised ,
Code §306.01 et soq. a statutory Transit Board, designed as the Trumbull
County Transit Board. The Trumbnull County Transit Board was formed
for the-specific purpose of assuming the responsibility for transportation
services for Trombull County, Ohio, which as of the date establishing
the Trumbull County Transit Board was being provided by the Niles

Trumbull Transit System (NITTS), ‘

THEREFORE, by the Board establishing the statutory Trumbyll
County Transit Board it amends the award provided to Niles Trumbull



Tran31t System (NITTS) as set forth in the July 28 2010 action as
follows: '

BE IT RESOLVED that the Board of the Trumbull County
Commissioners does hereby amend its July 28, 2010, action by which it
awarded the NILES TRUMBULL TRANSIT SYSTEM (NITTS) for the
program year 2010, $635,000.00 for three (3) years by awarding to the
statutory Trambull Transit Board the last yearly installment of

$635,000.00 of Senior Service Levy Dollars as a contribution for earo 7 -

transportation services for program year 2012 to the Trumbull Couaty

- Transit Board, 160 High Street, Warren, OH 44481,

FURTHER, to this Resolution the statutory Trumbull County -
Transit Board is in the process of completing its application and
designation as a recipient for the Federal Transit Administration grant
for which it has received an initial designation as a grant recipient.
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. RE: Trﬁmbull Coﬁnty Commissioner’s 2010 grant of $635,000.00 per year (for three
' {3) years) from the Senior Levy funds to be pazd to the Niles Trumbull Transit

System (N1TTS)

Lady and Gentlemen:

" On behalf of the Trumbull County Transit Board (“TCTB") established by the
Trumbull County Commissioners I respectfully advise and forward to you a Resolution
the Board passed at its April 20 meeting specifically directed to all three addressees by
which the TCTB is requesting an acknowledgment that the last $635 000 OO from the
Senior Levy funds be directed to the TCTB .

The TCTB beheves it has complied with all of the requlrements set forth by the
Trumbull County Prosecutor’s office to be the rampwnt for the last three (3) year payment

of $635,000. 00

The TCTB cannot function without receiving that contribution from the Senior
Levy. The TCTB has processed with the Federal Transit Administration utilizing Mark
Hess as its grant writer its application for a Federal Transit reimbursement grant which is
based upon receiving the $635,000.00 as the lacal match required for the grant,

Canfield Location: 73 North Broad‘ Stveet, Canfield, OH 44406
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The TCTB Resolution clearly states, which was never before in any formal
docurnent or writing, that in consideration of the grant from the Trumbull County
Commissioners from the Senior Levy funds of $635,000,00 that the now TCTB will
provide $2.00 fares for sentors - seniors being defined as those individuals over the ageof

60.

Therefore, the TCTB would like an aclmowledgment divected to me, as its
Chajrman, no later than May 15, 2012, acknowledging the contribution of $635,000.00.

_ I the evert there is not a positive response to the award of $635,000.00 o the
TCTB then the TCTB will be presented with a very difficult situation as {0 its existence
“and in particular to iis application for the Federal Transit Administration grant,

Respectfully submitted after being so
anthorized by its Board’s Resgiution,

Jatnes G. Floyd, Chatrman
Ttumbull Connty Transit Board |

JGF/sjp
e Trumbull County Prosecutor’s office
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April 25,2012

James G, Floyd, Esq.

‘Newman, Olson & Kerr

.11 Federal Plaza Central, Suite 1200
Youngstown, Ohio 44503

RE: Trumbull County Transit Board

' Dear Chaitman F loyd:

During yesterday’s meeting, you indicated that you were not aware of any contract
between the Trumbull County Commissioners and City of Niles, You have been led to believe
that sexior levy money was given to the Ciy of Niles with a simple resolution of the Board of
Commissioners. Iam confused as-fo why the City of Niles would not forward a'copy of this
contract to you &s part of the ongoing transportation transition, particnlarly when such a large

sum of maney is involved.

In order that you might have an opportunity to review the coniract that [ have referenced

-in previously letters, I have enclosed a copy of the Project Funding Agreement, originally
executed m 2010, between the Trumbull County Commissioners and the City of Niles. This

apreement outlined the permissible uses of the senior levy funds. I hope you and the Transit

Board find this information helpful.
Respectfully/,

Willigm J/Danso _
Assistant Prosecuting Attorney




8%  TRUMBULL COUNTY COMMISSIONERS

160 HIGH STREET, N.W.
WARREN, OH 44481-1093
330-675-2451
s 330-673-2462
Clerk
. Panlette A, Godfiay
- PaulE, Helizel
Daniel B, Polivka
) July 28, 2010
© The following acton was teken by the Romrd of Trombull Connty Commissioners on

Yuly 28, 2010, duly recorded in the Journal Volume 135, Page(s) 15284;

1‘1:‘-:13.-:’{*#:ﬁ:rk:%-ww***ﬁ&fcsf:’;*&*#:&*ﬁﬁﬁ-ﬁr&*

RE: AWARD NILES TRUMBULL TRANSIT
SYSTEM (NITTS) SENIOR LEVY DOLLARS,
FOR TRANSPORTAYION SERVICES FOR
THE PROGRAM YEAR 2010

MOTION: ‘Made by M. Polivka, seconded by Mr. Fuds, to swaxd the NILES TRUMBULL
"FRANSIT SYSTEM (NITTS), 34 West State Steet, Niles, OH 44446, $635,000:00 of Senior

Service Levy Dollars for Transportation Services for the program year 2010—whick amount shall

© be frozen for a three (3) year peviod with no additional Increases allocated, This action is being
iaken due to the fact that the NILES TRUMBULL TRANSIT SYSTEM (NITTS) is the only

* federally designated transportation agency in Trambull County and s fhe only agenoy gligible for
fedetal prant funds. | -_ |

. Yeas: Polivia, Fuda, Heltzel
" Ways: Nons oo

CERTIFICATION

i, Eatﬂette A, Godfrey, Clerk of the Board of County Commissioners, Trumbull Cousty, Ohio, do
hereby certify that the foregoing is a true amd correst copy of & Resolution adopted by the Board of
Trambuil County Commissioners on July 28, 2010, and is duly recorded in thzir Journsl Volume

135 Page(s) 15284,

fpivk

co:  Niles Trumbull Transit System
- Sentor Services Advisory Council
Commissioners” A/P Clerk '
County Auditor
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 This PROJECT FUNDING AGREEMENT (“Agtcement™), made this 28 dag of Tuly 2010, is

by and between the Board of County Commissioners of Trambul] County,

Ohio (hereinafter called

“Grantor”) and the-City of Niles, Ohio (hereinafter referred to as “Grartee™). L

L

1I.

If1,

- in Trumbul! County with dernand

Grantee agrees, in accordance with current ridegship requirements of its” public
fransportation system Niles Trumbull Transit System (hereinafter “NiTTS*) and the
Federal Transit Administration, {o provide persons sixty years of age or older living
Tesponse curb-to-curh transportation service(s)
for any trip purpose during NiTTS’s normal howrs of operation at a maximum rider
cost not to exceed $2.00 per one-way trip per senior, in cooperation with Trumbull
County, the State of Ohio, and the United States of America, and in-conformity
with the programs instituted and funded by them for the benefit of older Americans.

Graniee had submiited its proposal datccl Aptil 10, 2007 (the “Proposal™} fo provide

- ourb to curb transportation service(s), which programs were reviewed and approved

by the Grantor, and an agreement dated April 27, 2007 was entered info by Graator
and Grantee, with additional clarifications per & Memorandum of Understanding
dated December 10, 2007 in which Grantor end Grantee mutnally agreed for the
periods through Decentber 2009. For the 2010 Calendar year, the Grantee submits

the following uptiated figures and Information:

A. Grantes and Grantor understand that award of Trumbull County Senior Levy
- funds (hereinafter, the “Grant”) under the Agreement shall be used by Grantee

to leverage the total available $565,148 to Grantes in Federal Transit
Administration Section 5307 grant funding for 2010 to cover that portion of the
program cost not funded by the Grant, wtitizing the $635,000 allocated to the
Graniee by the Commissioners as the required match to such Federal Transit
Admivistration funding, and thus assure fhat persons sixty years of age or older
i Trurnbull County are provided with dezmand response curb to curb public
transportation service(s) at a maximum rider cost of $2.00 per one-way trip.

B, Grantee shall recelve the maximum amount, $635,000 Grant, annwally throngh
2012 withont an increase, Receipt of Senfor Levy funds by Grantee does not
constitute “earning” of such fimds. Grantes shall present monthly reports 1o the
Grantor demonstrating the number of one-way trips provided to riders sixty {60)

years of age and older. Grantee shall forthey include all management,
administeative, trip co ordination, customer relations and marketing activities
and efforts necessery to providing the servics, including, but not limited to,
identifying and qualifying riders as sixty and over and as Trombull County

‘residents, and ofher activities as approved by Grantor. Grantee shall esiablish 2
target goal for the number of monthly trips provided to seniors, reviewed and

 adjusted if needed,

A. The Grantor, prrsuant to provisions of the Older Americans Act, &5 the same has .

been or may be amended from time to time, ang subject to receipt of funds from



T Y rambull County provide funding (the “Grant”) o the Grartce for the Pioject upon.

the terms and condifions as set forth herein, Grantee to utilize the Grant to match
and drawdown Federal Trausit Administration funding, caleulated as follows:

Computation of Grant
Serjor Levy Funds '$635,000.00
TellB 0.00
| Title II-D 000
Tifle OI-F o 0.00
LocaI,CéSh : ) 000
Local In-Kingd - 0.400

Program Income/Cost Share $217,721.00

Block Grant ATL - 0.00
BIOCif GraﬁtfHome Repair 0.00
Block Grant/;TransiJOItaﬁen - .00
Qther State : 0.00
Other Resources | | ‘O.GO
Other Federal ' $565.148.00
Total _ $1,417,869.00

Grantee is & designated recipient of Federal Transit Administration Section 5307
transit funding assistince, Grantee’s Proposal demonstrated thet it shall leverage
receipt of $565,148 in additional Federal Transit Administration Section 5307 grant
funding to cover that portion of the program cost not funded by the Grant by
utilizing the $635,000 allocated to the Grantee by the Commissioners as the
required match to such Federal Transit Administration funding (60% Local, 40%
Federal), and thus assure that persons sixty years of age or older in Trambull
County are provided with demand response curb fo curb frausportation service(s) at

a maximmum ridet cost of $2.00 per one-way trip.

B. The Grant, and all parts thereof, shall be expended in conformity with Grantee’s
submitted Assurance of Cornpliance, Form AOA-441, and related documents

2



Iv.

outlining the program proposal, the performance and execution which is the
consideration for the grant. The program shall be implemented according to the
procedures and guidelines as stated in the Older Americans Act and its
comprehensive amendments of 1978 and subsequent amendments thereto, end
further in conforaity with and according with and according to, such other
applicable laws, rules, regulations, pblic;ies, procedures, food service specifications,
and directive enacted or promulgated by the United States, Trumbull County, or
Grantor, all of which shall be considerad to be incorporated herein, and made a part
-thereof, Notwithstanding the foregoing, no term or condition of this Agresment
shali require Grantee to fail to comply with 49 USC 5307, as amended, and other
applicable Federal Transit Administration requirements, or jeopardize grantee’s
ability fo recefve Federal Transit assistance for which Grantee i otherwise qualified
to receive. Should Grantee become aware of any such situation, Grantee shall
notify Grantor and the Commissioners in writing of the required amendment to our
medification of this Agreement assuring Grantee’s continued compliance with such
Federal transit assistance requirements, and Grantor shall work cooperatively with
Grantee to resolve the matter to assure Grantce’s compliance with Federal Transit

Administration requirements,

During the Programn Period, Grantee shall provide the following services and
activities, o _ :

A. Complete Individualized Transportation Plans for medically fragile passengers,
In such cases, NiTTS trip schedulers shall contact riders identified to NiTTS§ as
being so {0 remind them of scheduled rides for medical appoiatments. NiTT$
shall confirm whether frip reservations are needed by the rider based on
information given to NiTTS by the rider or other paxly as to previously srranged
or regnlar ongoing appointments that such a passenger may have require
bapsporiation, . ' ,

B. Serve as Mobility Manager for senior transportation services funded by the
(rantor ix Trumbull County, Mobility Manager activities may include
coordinating transportation services, supporting local partnerships that

. eoordinate teansportation services, providing travel traiping and trip planning
activities for customers, and developing and operating a traveler call centers to
co-ordinate frave] information, manage eligibility requirements, and arfange

. customer fravel. NITTS shall identify the senior transportation services
provider most appropriate to transport & rider based on the rider’s partionlar
necds and destinations and the scope.of grantee’s progratn as fo the nature of
the transportation services they provide. This includes acting as the Call Center
for trip reservations by riders and coordinating with other grautees of senior
Jevy fimding as to which grantee provides the trip, and documenting and
fracking of that coordination activity so that the grantee providing the tipis-
identified, .. ' .

C. Displaying on NiTTS vohicles a sign developed by the Trumbull Senior

Services Levy Advisory Council or dsveloped by NiTTS and approved by the
Trombull Senior Services Levy Advisory Coungil for placement on NiTTS
vehicles that transport sepiors, These signs shall state that NiTTS is funded in

part by the Senior Services Levy.
' 3
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D. Develop a Marketing Program targeted to seniors 0 raise awareness of the
- service provided by NiTTS to seniors and increase the nummber of seniors riding
NITTS to reach targeted goals. Grantes shall produce and disiribute NiTTS
service information to publications and organization identified by the Trambull
Senior Services Levy Advisory Council and the Grantor.

B. NiTTS service {curb to curb demand response) will not be sought by Grantor
through use of 2 Request for Proposal. Grantor shall seek other semior
transportation services (Hnnited out-of-county, door o door/tirough the door
requiring assistance) through the use of 2 Request for Proposal (REP), As
NiY'TS is to serve as Mobility Manager, Grantee shall be included in the

. development of the RFP and review of proposals. .

IT IS FURTHER UNDERSTOOD AND AGREED BY THE GRANTEE THAT:

A. . Definitions, as used in this Agreement, the following capitatized terms shall
have the meaning set forth below ,

“EFFECTIVE DATE® means Janvary 1, 2010

“PROGRAM PERIOD® means fhe period commencing on the Effective Date
and ending on the Termination Date.

“NON COUNTY SHARE” mesns, for any Program, the portion of the total
Progrem budget which must be funded by the Grantee. _

“pROJECT INCOME” means fncome earned by the Grantee from county
activities. .

“TERMINATION DATE” means December 31, 2010.

Grantee shall, at all fimes, comply fully with the requirements of Section 504 of
the Rehabilitation Act of 1973, as the same shall be amended from time to time,
both as fo employment of and services fo the handicapped.
C. All funds received by Grantee, including the Grant, Project income and
Grantee's Shaxe are 1o be expended by Grantes in accordance with the Proposal
and amendments therein, and with all applicable laws, rules, regulations, '
policies and procedures of the United States, the Administration on Aging in the
U.S. Department of Health and Human Services, Trumbull Couxnty, and

* Giantor, all of which are incorporated hereia by veference and miade a pert

hereof. All Project Income, grant award funds, receipts from other sources,
including the in-kind resources, must be accounted for and nsed or expended in
compliance with all foderal, state, connty, and Grantor guidelines,

D. Any proposed changes or modifications in the Proposal as approved, of the
Approved Program Budget for each Program, including, but not limited to,
deletions, transfers, or additions, shall be submitted in writing by Grantee fo
Grantor, C/O Fiscal Officer. Upon siotification by (irantor; in writing, of its
approval of such changes or modifications, in the Proposal as approved, the

4



* same shall bé deemed fncorporated in and become part of this Agreement,
Grautor may, in its sole discretion, transfer funds between sources for each
Grant, In the event of any discrepancy bétween the terms, conditions, and
provisions in the Proposal and the terms, conditions, and provisions in this
Agrzement, it is understaod and agreed that the terms, conditions, and
provisions contaued in the' Agresment shall control,

. No term, covenant or condition of this Agreement shall be waived except in a
writing signed by a duly authorized representative of Grantor, and such waiver
shall not effect (rantee’s obligation to subsequently comply with said term,
covenani, or condition, or any other term, covenart or condition of this
Agreement, Any forbearance or indnlgences by grantor in any respeci
whatsoever, shall not constitute a waiver of any other term, covenant, or
condition to be performed by Grantee. Grantor shall be entitled o invoke any
remedy available to it under this agreement, or b y Jaw, despite any such
forbearance or indulgence. '

. Grantee shall submit to Grantor and/or Trumbull County cornplete and accurate
reports, records, documents, information and data pertaining fo fiscal matiers,
Program objectives and aciivities which each may request. All such docnments,
information, dats, reports and records shall be filed with Grantor and/for
Trumbull County ox or before their due dates. Grantee shall also file with
Grantor a Monthly Fiscal Report. The Monthly Fiscal Report for each calendar
month of the Froject Period shall be submitted on or before the fifth (5% day of
the following month,

» The Grant awarded herein may be torminated, in whiole or in part, at any Hime
for violation by Grantse of any term or requirements of this Agreement,
including, but not limited to, fraud, non-compliance with reporting
requirements, or unauthorized deviation from the terms of the Proposal,

Grantee shall accomplish the intent and purpese of this Agreement and provide

the service hereunder through ifs current contractor for operating public transit

service, Community Bus Services, Inc, Granfee may enter into any new or
additional third-party contracts to accomplish the intent and purpose of this
Agreement only after the proposal third-party contract has been spproved by
 Grantor in writing, After approval, Grantor shall be furnished a copy of any
such third-party contract within tex (10) days of execution of such contract and
such contract shall be the same as that apprgved by Grantor,
Grentor shall monitor Grantee’s program, it objectives and implementation, ail
in accordance with the guidelines and ditectives of the Oliio Department of
Aging and in conformity with federal regulations and guidelines established
wnder the Older Auericans Act, as amended, To help facilitate such
mopitoring, Grantee rust enfer client data into and otherwise nse the $ocial
Agency Management System (SAMS) for tracking and other informatinnal
 puzposes. Further, as part of its monitoring agiivities, the Granior will provide
procedures to cortect non-compliance with this Agreement or any applicable
law, role, or regulation with the fntent of ensyzing that the Program
accomplishes the goals set forth and as incozporated in the Area Plan developed
by the Grantor. The Grantee shall comply with such corrective measures that
may be required and/or directed by Grantor to fully and completely carry out
‘the Intent and purpose of the Older Americans Act, as amended and regalations

3



" and provisions jssued by the Adminiskation on Aging; Department of Health
and buman Services, to implement Title T of the Older Americans Act, a5
amended. Failure to comply will result in fermination of this Agreement.
. Grant Funds shall be forwarded in their entirety to the Grantee from Trumbull
County by means of a check payable to the Grantes in the full amount of the
Grant. ' :
. Grantee assumes sole responsibility for any and all liability which raay occur in
* conpection with any of the services, aperations, or activities which it performs
_ orprovidss in connection with the Programs, and fusther agrees to defend,
indemnity and fo save harmless Grantor, Trombult County and their respective
trustees, officess, directors, employees and agents, and all of their respective
successors and assigns, from any and all claims, demands, damages, including
- reasonable attorney fees, causss of action or Hability which may, directly or : P
indirectly, arise out of or occur In conmection with such services, operations, or o
activities performed by or on behalf of Grantee, perfornted by or on behalf of -
grantee inciuding, but not limited to, the services, operations or activities set
forth in the Proposal. . -
. The perties hereto mutually agree not {o tiscriminate against any recipient,
participani or pofential beneficiary of the program becayse of age, race, color,
religion, sex, national origin or physical handicap. Grantee shall develop and i .
implement an affivmative action plan to ensure that applicants are employed, . B .
sud the employess are treated, during employment, without regard 1o age, race, ' :
color, religion, sex, national origin or physical handicap and forther agree to
conform to all existing and forthcoming enactments of laws governing fair
employment practices, wages and employes benefits. In addition, the grantee
agrees to conmply with Senate Bill 160, the Criminal Background Check law.
. No officer, trustee, employee, agent or representative of Grantor or of Grantee,
and no other public official of the governing body of the locality or localities
where the Project is being carried out, or who exercises any functions or
responsibilities in the review of approval of the undertaking or carrying out of
the Project, shall participate in any decision relating to the Agreoment which o o
affects his or her personal interest, or the interest of any corporations, : : o
partnership or association in which he or she is directly o indirectly interested, o
. nor shall any such person have any personal or pecuniary interest, direcdly or Do
indirectly, in the Agreement of any of the proceeds or grants issved pursuant to
this Agreement. :
. At apy time during normal business hours, Grantor and/or Trambull County, os
any of their duly designated representatives, or the General Accounting Offices
of the United States, or any of the designated representatives, may audit and/or
pxamine the books, records, accounts, and reports of the Grantee Excerpts of
transcriptions may be taken of such books, accounts, reports, including but not
Timited to records, contracts, invoices, materials, property, payrolls, records of
personnel, condition of employment and other data relating to any or all matters
covered by the Agreement or arising therefrom. In any event, an independent
audit shatl be conducted for each geant period in accordance with Trumbull
County and Grantor audit procedures, Receipt of such audit report by Graxtor

is a condition of continuation funding. -
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' O Tiis mutually agreed that sny property, real, persona, or mixed, taagible or

intangible, or however acquired as a result of any county doliars, in whole orin . .

part, and used directly or Indirectly in the operation of this Project or zelated
federal, state, regional or local projects shall be subject fo continuing inventory
control by Grantee and public property management procedures during its
existence, as authorized by federal, state, and county statutes, ot by the roles
and regulations of the respective agencies of each, touching and concerning the
mianagement of public property; such property shall be subject to continuing
indefeasible equitable interest, right of title, vested in the initial source or
agency, its succsssors and assigns, Any property of any kind used in the direct
operatmn of this Project that is acquired by Grantee through purchase or lease
using Grant funds shall be subject to continuing inventory control by Grantee,
compliant with Pedezal Transii Admindstration requirements. Any interest in
such property is subject to any interest that the Federal Transit Administration
ragy have in such properiy if Federal transit assistance is expended by Grantee
in ifs acquisition.
Either of the parties shall have the right ¢o terminate the Agreement in whole or
in pert, at any time prior to the Termination Date, by giving the other party sixty
(60) days written notice of such desire to terminate. An independent andit (the
Andit) shall be conducted by the Trumbull County Auditor’s Office or the Ohio
State Auditor’s Office at the termination of the Grant, and as e condition of -
funding for foture Program Periods. Upon termination of this Agreement, all
finished and nufinished reports required io be prepared by Grantee shall, at the
option aud direction of Grantor, be delivered to it, Grantee shall not bis relieved
of Hability to the Grantor for damages or obligations sustained by it by virtue of
any breach of this Agreement by Grantes as the result of the termination of this
Agresment, Grautor may, at its sole discretion at any time during the Program
 Period, withthold any payments due to Grantee hereunder for the purpose of
msurmg complete and fimely satisfaction of Grantee’s obligations hereunder,
and to insure sufficient funds are available to fulfill Grantee’s obligation
hereunder until such time ps the exact amount due Grantor from Grantee is
determined and paid by Grantee.
Q. The Audit will be performed by the Ohio State Auditor’s Office as part of its
* normal annval auditing of Grantee for which Grantee retains the State Auditor’s
services, and shall be performed in accordance with the General Accounting
Office, circular A-133, “Audits of Institutions of Higher Education and Other
Nonprofit Orgatumnons” if applicable. E not applicable, Grantee agrees to
comply with the andit procedures established by Trumbull County and Grantor.
It is mutually agreed by the parties hereto that this Agreement may be modified,
- revised or amended only by a written Agreamant signed by both the Grantor
and Grantee. Such modification, revisions, or smendment shall be incorporated
into this Agreement by referenéé and made 2 patt hereof.
S. Grantee agrees to comply with Grantor and Trumbull County conditions of
paiticipation, service specifications, and any docomentation requirements.
At gay time during normal business hours, Grantor and/or Trumbull County, or
designated representatives may review provider records to defexmine
compliance with conditions of participation and/or service requirements. If the
Grantee fails to majotain appropriate records as determined by Grantor
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