As Introduced

131st General Assembly

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Regular Session

H. B. No. 488

2015-2016

Representative Sprague

Cosponsors: Representatives Becker, Perales, Terhar

To

Section 1.

A BILL

amend sections 2305.234, 2305.2341, and 3701.071
and to enact sections 3701.074 and 4745.04 of
the Revised Code to modify the qualified
immunity from civil liability for volunteer
health care services provided to indigent and
uninsured persons and to permit health care
professionals to earn continuing education
credit by providing volunteer health care

services to indigent and uninsured persons.

That sections 2305.234, 2305.2341, and 3701.071

be amended and sections 3701.074 and 4745.04 of the Revised Code

be enacted to read as follows:

Sec.

(1)

and "optometric claim" have the same meanings as in section

2305.234. (A) As used in this section:

"Chiropractic claim," "dental claim," "medical claim,"

2305.113 of the Revised Code.
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+3—"Governmental health care program" has the same

meaning as in section 4731.65 of the Revised Code.

(3) "Health care service" means any type of medical,

dental, or other health-related diagnosis, care, or treatment

provided to a person. "Health care service" includes, as the

case may be, providing samples of medicine or other medical

products, performing any operation, or delivering a baby.

(4) "Health care facility or location" means a hospital,
clinic, ambulatory surgical facility, office of a health care
professional or associated group of health care professionals,
training institution for health care professionals, a free
clinic or other nonprofit shelter or health care facility as
those terms are defined in section 3701.071 of the Revised Code,
or any other place where medieal;—dental—eor—other heatth—
related diagnesis;—eare;—or—+treatment—a health care service is

rovided—te—a—perseon.
I

(5) "Health care professional” means any of the following
who provide—smedieal;—dental;—or—other health—related diagnoesisy
ceare—eor—treatment health care services:

(a) Physicians authorized under Chapter 4731. of the
Revised Code to practice medicine and surgery or osteopathic

medicine and surgery;

(b) Registered nurses and licensed practical nurses
licensed under Chapter 4723. of the Revised Code and individuals
who hold a certificate of authority issued under that chapter
that authorizes the practice of nursing as a certified

registered nurse anesthetist, clinical nurse specialist,
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certified nurse-midwife, or certified nurse practitioner;

(c) Physician assistants authorized to practice under

Chapter 4730. of the Revised Code;

(d) Dentists and dental hygienists licensed under Chapter
4715. of the Revised Code;

(e) Physical therapists, physical therapist assistants,
occupational therapists, occupational therapy assistants, and
athletic trainers licensed under Chapter 4755. of the Revised

Code;

(f) Chiropractors licensed under Chapter 4734. of the

Revised Code;

(g) Optometrists licensed under Chapter 4725. of the

Revised Code;

(h) Podiatrists authorized under Chapter 4731. of the

Revised Code to practice podiatry;

(1) Dietitians licensed under Chapter 4759. of the Revised

Code;

(j) Pharmacists licensed under Chapter 4729. of the

Revised Code;

(k) Emergency medical technicians-basic, emergency medical
technicians-intermediate, and emergency medical technicians-

paramedic, certified under Chapter 4765. of the Revised Code;

(1) Respiratory care professionals licensed under Chapter

4761. of the Revised Code;

(m) Speech-language pathologists and audiologists licensed

under Chapter 4753. of the Revised Code;

(n) Licensed professional clinical counselors, licensed
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professional counselors, independent social workers, social
workers, independent marriage and family therapists, and
marriage and family therapists, licensed under Chapter 4757. of

the Revised Code;

(o) Psychologists licensed under Chapter 4732. of the

Revised Code;

(p) Individuals licensed or certified under Chapter 4758.
of the Revised Code who are acting within the scope of their
license or certificate as members of the profession of chemical
dependency counseling or alcohol and other drug prevention

services.

(6) "Health care worker" means a person other than a
health care professional who provides medical, dental, or other
health-related care or treatment under the direction of a health
care professional with the authority to direct that individual's
activities, including medical technicians, medical assistants,

dental assistants, orderlies, aides, students enrolled in health

care professional education programs, and individuals acting in

similar capacities.

(7) "Indigent and uninsured person" means a person who

meets both of the following requirements:

(a) Relative to being indigent, the person's income is not
greater than two hundred per cent of the federal poverty line,
as defined by the United States office of management and budget
and revised in accordance with section 673 (2) of the "Omnibus
Budget Reconciliation Act of 1981," 95 Stat. 511, 42 U.S.C.
9902, as amended, except in any case in which division (A) (7) (b)
(iii) of this section includes a person whose income is greater

than two hundred per cent of the federal poverty line.
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(b) Relative to being uninsured, one of the following

applies:

(i) The person is not a policyholder, certificate holder,
insured, contract holder, subscriber, enrollee, member,
beneficiary, or other covered individual under a health

insurance or health care policy, contract, or plan.

(ii) The person is a policyholder, certificate holder,
insured, contract holder, subscriber, enrollee, member,
beneficiary, or other covered individual under a health
insurance or health care policy, contract, or plan, but the
insurer, policy, contract, or plan denies coverage or is the
subject of insolvency or bankruptcy proceedings in any

jurisdiction.

(iii1) Heeitl—Fure36+—206149—+the—The person is eligible for

the medicaid program or is a medicaid recipient.

(iv) Except as provided in division (A) (7) (b) (iii) of this
section, the person is not eligible for or a recipient,
enrollee, or beneficiary of any governmental health care

program.

(8) "Nonprofit health care referral organization" means

an entity that is not operated for profit and refers patients

to, or arranges for the provision of, heatth—retated—diagnosis,—

eare—or—treatment—health care services by a health care

professional or health care worker.

(9) "Operation" means any procedure that involves cutting
or otherwise infiltrating human tissue by mechanical means,
including surgery, laser surgery, 1ionizing radiation,

therapeutic ultrasound, or the removal of intraocular foreign
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(10) Tort action" means a civil action for damages for

injury, death, or loss to person or property other than a civil
action for damages for a breach of contract or another agreement

between persons or government entities.

(11) "Volunteer" means an individual who provides any
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er—treatment—health care service without the expectation of

receiving and without receipt of any compensation or other form
of remuneration from an indigent and uninsured person, another
person on behalf of an indigent and uninsured person, any health
care facility or location, any nonprofit health care referral

organization, or any other person or government entity.

(12) "Community control sanction" has the same meaning as

in section 2929.01 of the Revised Code.
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(B) (1) Subject to divisions (F) and (G) (3) of this
section, a health care professional who is a volunteer and
complies with division (B) (2) of this section is not liable in
damages to any person or government entity in a tort or other
civil action, including an action on a medical, dental,
chiropractic, optometric, or other health-related claim, for
injury, death, or loss to person or property that allegedly
arises from an action or omission of the volunteer in the

provision to an indigent and uninsured person of-medieat;—

produets a health care service, unless the action or omission

constitutes willful or wanton misconduct.

(2) To qualify for the immunity described in division (B)

(1) of this section, a health care professional shall do all of

: : F A A s e 4 o ISR IR
r
the following prior to providing—diagresis;—eare;—or—treatment a

health care service:

(a) Determine, in good faith, that the indigent and
uninsured person is mentally capable of giving informed consent

to the provision of the diagresis—eare;—or—+treatment—health

care service and is not subject to duress or under undue

influence;

(b) Inform the person of the provisions of this section,
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including notifying the person that, by giving informed consent

to the provision of the—diagresis—eare—or—treatment health

care service, the person cannot hold the health care
professional liable for damages in a tort or other civil action,
including an action on a medical, dental, chiropractic,
optometric, or other health-related claim, unless the action or
omission of the health care professional constitutes willful or

wanton misconduct;

(c) Obtain the informed consent of the person and a
written waiver, signed by the person or by another individual on
behalf of and in the presence of the person, that states that
the person is mentally competent to give informed consent and,

without being subject to duress or under undue influence, gives

informed consent to the provision of the diagresis;—eare;—or

£reatment—health care service subject to the provisions of this

section. A written waiver under division (B) (2) (c¢c) of this
section shall state clearly and in conspicuous type that the
person or other individual who signs the waiver is signing it
with full knowledge that, by giving informed consent to the
provision of the—diagresis;—eare;—or—+treatment health care

service, the person cannot bring a tort or other civil action,

including an action on a medical, dental, chiropractic,
optometric, or other health-related claim, against the health
care professional unless the action or omission of the health

care professional constitutes willful or wanton misconduct.

(3) A physician or podiatrist who is not covered by
medical malpractice insurance, but complies with division (B) (2)
of this section, 1is not required to comply with division (&) of

section 4731.143 of the Revised Code.

(C) Subject to divisions (F) and (G) (3) of this section,
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health care workers who are volunteers are not liable in damages
to any person or government entity in a tort or other civil
action, including an action upon a medical, dental,
chiropractic, optometric, or other health-related claim, for
injury, death, or loss to person or property that allegedly
arises from an action or omission of the health care worker in
the provision to an indigent and uninsured person of-—medieal—

7 7 7 _a

health care service, unless the action or omission constitutes

willful or wanton misconduct.

(D) Subject to divisions (F) and (G) (3) of this section, a
nonprofit health care referral organization is not liable in
damages to any person or government entity in a tort or other
civil action, including an action on a medical, dental,
chiropractic, optometric, or other health-related claim, for
injury, death, or loss to person or property that allegedly
arises from an action or omission of the nonprofit health care

referral organization in referring indigent and uninsured

persons to, or arranging for the provision of, medieal;—dentals

eor—other—heatth—related—diagrosis—eare—or—treatment—a health

care service by a health care professional described in division

(B) (1) of this section or a health care worker described in
division (C) of this section, unless the action or omission

constitutes willful or wanton misconduct.

(E) Subject to divisions (F) and (G) (3) of this section
and to the extent that the registration requirements of section
3701.071 of the Revised Code apply, a health care facility or
location associated with a health care professional described in
division (B) (1) of this section, a health care worker described
in division (C) of this section, or a nonprofit health care

referral organization described in division (D) of this section
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is not liable in damages to any person or government entity in a
tort or other civil action, including an action on a medical,
dental, chiropractic, optometric, or other health-related claim,
for injury, death, or loss to person or property that allegedly
arises from an action or omission of the health care
professional or worker or nonprofit health care referral
organization relative to the medieal;—dental;—ecr—otherhealth—
related diagnesis—eare—or—+treatment—health care service

provided to an indigent and uninsured person on behalf of or at

the health care facility or location, unless the action or

omission constitutes willful or wanton misconduct.

(F) (1) Except as provided in division (F) (2) of this
section, the immunities provided by divisions (B), (C), (D), and
(E) of this section are not available to a health care
professional, health care worker, nonprofit health care referral
organization, or health care facility or location if, at the
time of an alleged injury, death, or loss to person or property,
the health care professionals or health care workers involved

are providing eme—either of the following:

(a) Ay medieal—dental—eor other health—related—
dHagresis;—eare;—or—+treatment—A health care service pursuant to

a community service work order entered by a court under division

(B) of section 2951.02 of the Revised Code or imposed by a court

as a community control sanction;
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e a—baby—eor—any—other—The purposeful

termination of a human pregnancy_other than by delivery of a

baby.

(2) Division

(F) (1)
health care professional or health care worker provides mediealt—

of this section does not apply when a
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health care service that is necessary to preserve the life of a

person in a medical emergency.

(G) (1) This section does not create a new cause of action
or substantive legal right against a health care professional,
health care worker, nonprofit health care referral organization,

or health care facility or location.

(2) This section does not affect any immunities from civil
liability or defenses established by another section of the
Revised Code or available at common law to which a health care
professional,

health care worker, nonprofit health care referral

organization, or health care facility or location may be
entitled in connection with the provision of emergency or other

’ ’ r r

+reatmernt _health care services.

(3) This section does not grant an immunity from tort or
other civil liability to a health care professional, health care

worker, nonprofit health care referral organization, or health

care facility or location for actions that are outside the scope

Page 11

282

283
284
285
286

287
288
289

290
291
292
293
294

295
296
297
298

299
300
301
302
303
304
305
306

307
308
309
310



H. B. No. 488
As Introduced

of authority of health care professionals or health care

workers.
T 4+ 1 £+ 1 o 4 4 4 4 £
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(4) This section does not affect any legal responsibility
of a health care professional, health care worker, or nonprofit
health care referral organization to comply with any applicable

law of this state or rule of an agency of this state.

(5) This section does not affect any legal responsibility
of a health care facility or location to comply with any
applicable law of this state, rule of an agency of this state,
or local code, ordinance, or regulation that pertains to or
regulates building, housing, air pollution, water pollution,

sanitation, health, fire, zoning, or safety.

Sec. 2305.2341. (A) The medical liability insurance
reimpursement program is hereby established. Free clinics and
federally qualified health center look-alikes, including the
clinics' and centers' staff and volunteer health care
professionals and volunteer health care workers, may participate
in the medical liability insurance reimbursement program
established by this section. The coverage provided under the
program shall be limited to claims that arise out of the

Hagrosis;—Etreatment—and—eare—of-health care services provided

to patients of free clinics and centers, as defined in division

(D) of this section.
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(B) A free clinic or federally qualified health center
look-alike is eligible to receive reimbursement under the
medical liability insurance reimbursement program for the
premiums that the clinic or center pays for medical liability
insurance coverage for the clinic or center, its staff, and
volunteer health care professionals and health care workers.
Free clinics and federally qualified health center look-alikes
shall register with the department of health by the thirty-first
day of January of each year in order to participate in and to
obtain reimbursement under the program. Clinics that register
with the department in accordance with this division shall

receive priority over centers that register for reimbursement.

Free clinics and federally qualified health center look-
alikes shall provide all of the following to the department of

health at the time of registration:

(1) A statement of the number of volunteer and paid health
care professionals and health care workers providing health care
services at the free clinic or federally qualified health center

look-alike at that time;

(2) A statement of the number of health care services
rendered by the free clinic or federally qualified health center

look-alike during the previous fiscal year;

(3) A signed form acknowledging that the free clinic or
federally qualified health center look-alike agrees to follow
its medical liability insurer's risk management and loss

prevention policies;

(4) A copy of the medical liability insurance policy
purchased by the free clinic or federally qualified health

center look-alike, or the policy's declaration page, and
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documentation of the premiums paid by the clinic or center.

(C) The department of health shall reimburse free clinics
and federally qualified health center look-alikes participating
in the professional liability insurance reimbursement program
for up to eighty per cent of the premiums that the clinic or
center pays for medical liability insurance coverage up to
twenty thousand dollars. Appropriations to the department of
health may be made from the general fund of the state for this

purpose.

(D) As used in this section:

(1) "Deep sedation" means a drug-induced depression of

consciousness during which a patient cannot be easily aroused

but responds purposefully following repeated or painful

stimulation, a patient's ability to independently maintain

ventilatory function may be impaired, a patient may require

assistance in maintaining a patent airway and spontaneous

ventilation may be inadegquate, and cardiovascular function is

usually maintained.

(2) "Federally qualified health center look-alike" means a
public or not-for-profit health center that meets the

eligibility requirements to receive a federal public health

services grant under the "Public Health Services Act," 117 Stat.

2020, 42 U.S.C. 254b, as amended, but does not receive grant

funding.

42— (3) "Free clinic" means a nonprofit organization
exempt from federal income taxation under section 501 (c) (3) of
the "Internal Revenue Code of 1986," as amended, or a program
component of a nonprofit organization, whose primary mission is

to provide health care services for free or for a minimal
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administrative fee to individuals with limited resources. A free
clinic facilitates the delivery of health care services through
the use of volunteer health care professionals and voluntary

care networks. For this purpose, a free clinic shall comply with

all of the following:

(a) If a free clinic does request a minimal administrative
fee, a free clinic shall not deny an individual access to its
health care services based on an individual's ability to pay the

fee.

(b) A free clinic shall not bill a patient for health care

services rendered.

(C) Free clinics shall not perform uch.atJ._uuo, as—defined
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Revised—E€oede an operation to which any of the following applies:

(1) The operation regquires the administration of deep

sedation or general anesthesia.

(ii) The operation is a procedure that is not typically

performed in an office.

(iii) The operation is bevond the education, training,

competence, or authority, as applicable, of the health care

professional involved in the operation.

A clinic is not a free clinic if the clinic bills
medicaid, medicare, or other third-party payers for health care
services rendered at the clinic, and receives twenty-five per
cent or more of the clinic's annual revenue from the third-party

payments.

42— (4) "General anesthesia" means a drug-induced loss of

consciousness during which a patient is not arousable, even by
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painful stimulation, the ability to independently maintain

ventilatory function is often impaired, a patient often requires

assistance in maintaining a patent airway, positive pressure

ventilation may be required because of depressed spontaneous

ventilation or drug-induced depression of neuromuscular

function, and cardiovascular function may be impaired.

(5) "Health care professional," ape—"health care service,"

"health care worker," and "operation" have the same meanings as

in section 2305.234 of the Revised Code.
Sec. 3701.071. (A) As used in this section:

(1) "Free clinic" means a nonprofit organization exempt
from federal income taxation under section 501 (c) (3) of the
"Internal Revenue Code of 1986," as amended, or a program
component of a nonprofit organization, to which both of the

following apply:

(a) Its primary mission is to provide health care services
for free or for a minimal administrative fee to individuals with

limited resources.

(b) It facilitates the delivery of health care services
through the use of volunteer health care professionals and

voluntary care networks.

(2) "Health care service" and "Frdigemt—indigent and

uninsured person" kas—have the same meapimeg—meanings as in
section 2305.234 of the Revised Code.

(3) "Nonprofit shelter or health care facility" means a
charitable nonprofit corporation organized and operated pursuant
to Chapter 1702. of the Revised Code, or any charitable
organization not organized and not operated for profit, that

provides shelter, health care services, or shelter and health
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care services to indigent and uninsured persons. "Nonprofit
shelter or health care facility" includes any such shelter or
facility that is operated as or includes a free clinic.
"Nonprofit shelter or health care facility" does not include a
hospital, as defined in section 3727.01 of the Revised Code, a
facility licensed under Chapter 3721. of the Revised Code, or a

medical facility that is operated for profit.

(B) A nonprofit shelter or health care facility operating
in this state shall register on the first day of January each

year with the department of health. Fhe—

The immunity provided by division (E) of section 2305.234
of the Revised Code is not available to a nonprofit shelter or
health care facility until the shelter or facility registers
with the department in accordance with this section. During the

period in which a nonprofit shelter or health care facility is

registered, the immunity that is available to the shelter or

facility extends to any alternate or temporary location that is

used by the shelter or facility to facilitate the provision of

health care services, including any type of vehicle or other

unit used as part of a mobile health care program.

(C) A nonprofit shelter or health care facility operating

in this state shall keep records of all patients who receive

P 1 = ESN| ESE 1 14+ 1 1 o= 3
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£reaemernt—health care services at the shelter or facility. The

department of health shall monitor the quality of care provided
to patients at nonprofit shelters or health care facilities. The
monitoring program may be conducted by contracting with another
entity or through any other method authorized by law. The

department may solicit and accept funds from private sources to

fund the monitoring program.
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(D) A free clinic operating in this state shall compile
information on medicaid eligibility and application requirements
and procedures and display copies of that information in a
prominent location for the benefit of persons who seek or

receive health care services from the clinic.

Sec. 3701.074. As used in this section, "health care

facility or location," "health care professional," "health care

service," "health care worker," "indigent and uninsured person,"

"nonprofit health care referral organization," and "volunteer"

have the same meanings as in section 2305.234 of the Revised

Code.

The department of health shall prepare an annual report

regarding the provision to indigent and uninsured persons of

health care services by volunteers in this state. The report

shall include information regarding the efficacy of access and

treatment outcomes of the health care services provided. The

department shall annually submit a copy of the report to the

general assembly in accordance with section 101.68 of the

Revised Code.

All persons designated by the department shall submit to

the department information requested by the department to

prepare the report. All health care facilities or locations,

health care professionals, health care workers, and nonprofit

health care referral organizations shall grant to the department

access to all records related to health care services provided

to indigent and uninsured persons by volunteers.

In the absence of willful or wanton misconduct, a person

who furnishes information to the department under this section

with respect to any patient the person examined or treated is

not liable in damages to any person for furnishing the
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information and is not subiject to professional disciplinary 515
action for betraval of a professional confidence for furnishing 516
the information. The information is not subject to introduction 517
into evidence in any civil action against the provider. A person 518
who furnishes information to the department under this section 519
is not liable for the misuse or improper release of the 520
information by the department or by any person. 521

Information reported under this section that is protected 522
health information pursuant to section 3701.17 of the Revised 523
Code shall be released only in accordance with that section. 524
Information that does not identify an individual may be released 525
in summary, statistical, or aggregate form. 526

The director of health shall adopt rules as necessary to 527
carry out the purposes of this section. The rules shall be 528
adopted in accordance with Chapter 119. of the Revised Code and 529
establish standards and procedures for submitting to the 530
department information concerning health care services provided 531
to indigent and uninsured persons by volunteers. 532

Sec. 4745.04. (A) As used in this section: 533

(1) "Indigent and uninsured person" and "volunteer" have 534
the same meanings as in section 2305.234 of the Revised Code. 535

(2) "Licensing agency that licenses health care 536
professionals" means all of the following: 537

(a) The state dental board established under Chapter 4715. 538
of the Revised Code; 539

(b) The board of nursing established under Chapter 4723. 540
of the Revised Code; 541

(c) The state board of optometry established under Chapter 542




H. B. No. 488
As Introduced

4725. of the

Revised Code;

(d) The

Ohio optical dispensers board established under

Chapter 4725.

of the Revised Code;

(e) The state board of pharmacy established under Chapter
4729. of the Revised Code;

(f) The state medical board established under Chapter
4731. of the Revised Code;

(g) The state board of psychology established under

Chapter 4732.

of the Revised Code;

(h) The

state chiropractic board established under Chapter

4734. of the

Revised Code;

(i) The

hearing aid dealers and fitters licensing board

established under Chapter 4747.

of the Revised Code;

(1) The

board of speech-langquage pathology and audiology

established under Chapter 4753.

of the Revised Code;

(k) The

Ohio occupational therapy, physical therapy, and

athletic trainers board established under Chapter 4755.

of the

Revised Code;

(1) The

counselor, social worker, and marriage and family

therapist board established under Chapter 4757.

of the Revised

Code;

(m) The

chemical dependency professionals board

established under Chapter 4758.

of the Revised Code;

(n) The

Ohio board of dietetics established under Chapter

4759. of the

Revised Code;

(o) The

Ohio respiratory care board established under

Chapter 4761.

of the Revised Code;
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(p) The state board of emergency medical services 570
established under Chapter 4765. of the Revised Code; 571
(g) The state board of orthotics, prosthetics, and 572
pedorthics established under Chapter 4779. of the Revised Code; 573
(r) Any other licensing agency that considers its 574
licensees to be health care professionals. 575
(B) Notwithstanding any provision of the Revised Code to 576
the contrary, a licensing agency that licenses health care 577
professionals shall apply toward the satisfaction of a portion 578
of a licensee's continuing education requirement the provision 579
to an indigent and uninsured person of health care services if 580
all of the following apply: 581
(1) The licensing agency that licenses health care 582
professionals requires a licensee to complete continuing 583
education as a condition of having a license renewed by the 584
agency. 585
(2) The licensee provides the health services to an 586
indigent and uninsured person. 587
(3) The licensee provides the health services as a 588
volunteer. 589
(4) The licensee satisfies the requirements of section 590
2305.234 of the Revised Code to qualify for the immunity from 591
liability granted under that section. 592
(5) The health services provided are within the scope of 593
authority of the licensee renewing the license. 594
(C) A licensing agency that licenses health care 595
professionals shall permit a licensee to satisfyv up to one-third 596

of the licensee's continuing education regquirement by providing 597




H. B. No. 488 Page 22
As Introduced

health services as a volunteer. A licensing agency that licenses 598
health care professionals shall permit a licensee to earn 599
continuing education credits at the rate of one credit hour for 600
each sixty minutes spent providing health services as a 601
volunteer. 602

(D) A licensing agency that licenses health care 603
professionals shall adopt rules as necessary to implement this 604
section. The rules shall be adopted in accordance with Chapter 605
119. of the Revised Code. 606

Section 2. That existing sections 2305.234, 2305.2341, and 607

3701.071 of the Revised Code are hereby repealed. 608



