As Introduced

132nd General Assembly
Regular Session H. B. No. 545

2017-2018
Representative Arndt

Cosponsors: Representatives Romanchuk, Schaffer, Riedel, Becker, Hood, Lang,

Scherer, Hambley, Patmon

A BILL

To amend sections 5739.03 and 5739.121 of the
Revised Code to authorize small retailers to
remit sales taxes when the retailer receives
payment from the purchaser if the payment is
received after the purchased item is delivered

or the service is provided.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5739.03 and 5739.121 of the

Revised Code be amended to read as follows:

Sec. 5739.03. (A) Except as provided in section 5739.05 or
section 5739.051 of the Revised Code, the tax imposed by or
pursuant to section 5739.02, 5739.021, 5739.023, or 5739.026 of
the Revised Code shall be paid by the consumer to the vendor,
and each vendor shall collect from the consumer, as a trustee
for the state of Ohio, the full and exact amount of the tax
payable on each taxable sale, in the manner and at the times

provided as follows:

(1) If the price is, at or prior to the provision of the
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service or the delivery of possession of the thing sold to the
consumer, paid in currency passed from hand to hand by the

consumer or the consumer's agent to the vendor or the wvendor's
agent, the vendor or the vendor's agent shall collect the tax

with and at the same time as the price;

(2) If the price is otherwise paid or to be paid, the
vendor or the vendor's agent shall, at or prior to the provision
of the service or the delivery of possession of the thing sold
to the consumer, charge the tax imposed by or pursuant to
section 5739.02, 5739.021, 5739.023, or 5739.026 of the Revised
Code to the account of the consumer, which amount shall be
collected by the vendor from the consumer in addition to the

price. Sweh—The amount of the tax shall become a legal charge in

favor of the vendor and against the consumer. Except as

authorized in division (G) (1) of this section, such a sale shall

be reported on and the amount of the tax applicable thereto

shall be remitted with the return for the period in which the

sale is made;—and—the—amount—of the+tasx—shall become—a—tegalt
eﬁm‘ : .

(B) (1) (a) If any sale is claimed to be exempt under
division (E) of section 5739.01 of the Revised Code or under
section 5739.02 of the Revised Code, with the exception of
divisions (B) (1) to (11) or (28) of section 5739.02 of the
Revised Code, or if the consumer claims the transaction is not a
taxable sale due to one or more of the exclusions provided under
divisions (JJ) (1) to (5) of section 5739.01 of the Revised Code,
the consumer must provide to the vendor, and the vendor must
obtain from the consumer, a certificate specifying the reason
that the sale is not legally subject to the tax. The certificate
shall be in such form, and shall be provided either in a hard

copy form or electronic form, as the tax commissioner
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prescribes.

(b) A vendor that obtains a fully completed exemption
certificate from a consumer is relieved of liability for
collecting and remitting tax on any sale covered by that
certificate. If it is determined the exemption was improperly
claimed, the consumer shall be liable for any tax due on that
sale under section 5739.02, 5739.021, 5739.023, or 5739.026 or
Chapter 5741. of the Revised Code. Relief under this division

from liability does not apply to any of the following:
(1) A vendor that fraudulently fails to collect tax;

(ii) A vendor that solicits consumers to participate in

the unlawful claim of an exemption;

(iii) A vendor that accepts an exemption certificate from

a consumer that claims an exemption based on who purchases or
who sells property or a service, when the subject of the
transaction sought to be covered by the exemption certificate is
actually received by the consumer at a location operated by the
vendor in this state, and this state has posted to its web site
an exemption certificate form that clearly and affirmatively
indicates that the claimed exemption is not available in this

state;

(iv) A vendor that accepts an exemption certificate from a
consumer who claims a multiple points of use exemption under
division (D) of section 5739.033 of the Revised Code, if the
item purchased is tangible personal property, other than

prewritten computer software.

(2) The vendor shall maintain records, including exemption
certificates, of all sales on which a consumer has claimed an

exemption, and provide them to the tax commissioner on request.
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(3) The tax commissioner may establish an identification 78
system whereby the commissioner issues an identification number 79
to a consumer that is exempt from payment of the tax. The 80
consumer must present the number to the vendor, if any sale is 81
claimed to be exempt as provided in this section. 82

(4) If no certificate is provided or obtained within 83
ninety days after the date on which such sale is consummated, it 84
shall be presumed that the tax applies. Failure to have so 85
provided or obtained a certificate shall not preclude a vendor, 86
within one hundred twenty days after the tax commissioner gives 87
written notice of intent to levy an assessment, from either 88
establishing that the sale is not subject to the tax, or 89
obtaining, in good faith, a fully completed exemption 90
certificate. 91

(5) Certificates need not be obtained nor provided where 92
the identity of the consumer is such that the transaction is 93
never subject to the tax imposed or where the item of tangible 94
personal property sold or the service provided is never subject 95
to the tax imposed, regardless of use, or when the sale is in 96
interstate commerce. 97

(6) If a transaction is claimed to be exempt under 98
division (B) (13) of section 5739.02 of the Revised Code, the 99
contractor shall obtain certification of the claimed exemption 100
from the contractee. This certification shall be in addition to 101
an exemption certificate provided by the contractor to the 102
vendor. A contractee that provides a certification under this 103
division shall be deemed to be the consumer of all items 104
purchased by the contractor under the claim of exemption, if it 105
is subsequently determined that the exemption is not properly 106

claimed. The certification shall be in such form as the tax 107
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commissioner prescribes. 108

(C) As used in this division, "contractee" means a person 109
who seeks to enter or enters into a contract or agreement with a 110
contractor or vendor for the construction of real property or 111
for the sale and installation onto real property of tangible 112
personal property. 113

Any contractor or vendor may request from any contractee a 114
certification of what portion of the property to be transferred 115
under such contract or agreement is to be incorporated into the 116
realty and what portion will retain its status as tangible 117
personal property after installation is completed. The 118
contractor or vendor shall request the certification by 119
certified mail delivered to the contractee, return receipt 120
requested. Upon receipt of such request and prior to entering 121
into the contract or agreement, the contractee shall provide to 122
the contractor or vendor a certification sufficiently detailed 123
to enable the contractor or vendor to ascertain the resulting 124
classification of all materials purchased or fabricated by the 125
contractor or vendor and transferred to the contractee. This 126
requirement applies to a contractee regardless of whether the 127
contractee holds a direct payment permit under section 5739.031 128
of the Revised Code or provides to the contractor or vendor an 129
exemption certificate as provided under this section. 130

For the purposes of the taxes levied by this chapter and 131
Chapter 5741. of the Revised Code, the contractor or vendor may 132
in good faith rely on the contractee's certification. 133
Notwithstanding division (B) of section 5739.01 of the Revised 134
Code, if the tax commissioner determines that certain property 135
certified by the contractee as tangible personal property 136

pursuant to this division is, in fact, real property, the 137
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contractee shall be considered to be the consumer of all
materials so incorporated into that real property and shall be
liable for the applicable tax, and the contractor or vendor

shall be excused from any liability on those materials.

If a contractee fails to provide such certification upon
the request of the contractor or vendor, the contractor or
vendor shall comply with the provisions of this chapter and
Chapter 5741. of the Revised Code without the certification. If
the tax commissioner determines that such compliance has been
performed in good faith and that certain property treated as
tangible personal property by the contractor or vendor is, in
fact, real property, the contractee shall be considered to be
the consumer of all materials so incorporated into that real
property and shall be liable for the applicable tax, and the
construction contractor or vendor shall be excused from any

liability on those materials.

This division does not apply to any contract or agreement
where the tax commissioner determines as a fact that a
certification under this division was made solely on the

decision or advice of the contractor or vendor.

(D) Notwithstanding division (B) of section 5739.01 of the
Revised Code, whenever the total rate of tax imposed under this
chapter is increased after the date after a construction
contract is entered into, the contractee shall reimburse the

construction contractor for any additional tax paid on tangible

property consumed or services received pursuant to the contract.

(E) A vendor who files a petition for reassessment
contesting the assessment of tax on sales for which the vendor
obtained no valid exemption certificates and for which the

vendor failed to establish that the sales were properly not
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subject to the tax during the one-hundred-twenty-day period
allowed under division (B) of this section, may present to the
tax commissioner additional evidence to prove that the sales
were properly subject to a claim of exception or exemption. The
vendor shall file such evidence within ninety days of the
receipt by the vendor of the notice of assessment, except that,
upon application and for reasonable cause, the period for

submitting such evidence shall be extended thirty days.

The commissioner shall consider such additional evidence
in reaching the final determination on the assessment and

petition for reassessment.

(F) Whenever a vendor refunds the price, minus any
separately stated delivery charge, of an item of tangible
personal property on which the tax imposed under this chapter
has been paid, the vendor shall also refund the amount of tax
praid, minus the amount of tax attributable to the delivery

charge.

(G) (1) In lieu of reporting and remitting tax as

prescribed by division (A) (2) of this section for sales

described in that division, a vendor that is a gqualifving small

vendor for a calendar vear may, for such sales made on or after

the first day of the following calendar year, report and remit

such taxes on the return for the vendor's reporting period that

includes the day the vendor or vendor's agent receives payment

of the price from the consumer. If, after such a sale is made,

the consumer pays only part of the price in a reporting period,

the vendor shall report and remit the tax for the part of the

price paid in that reporting period. A gqualifying small vendor

reporting and remitting tax under division (G) (1) of this

section remains subject to collection requirements prescribed in

Page 7

168
169
170
171
172
173
174
175

176
177
178

179
180
181
182
183
184

185
186
187
188
189
190
191
192
193
194
195
196
197



H. B. No. 545
As Introduced

division (A) (2) of section 5739.02 of the Revised Code and to

the requirement to remit tax on an accelerated basis as

prescribed in section 5739.122 of the Revised Code, as

applicable to the vendor.

(2) A gualifying small vendor reporting and remitting tax

as prescribed by division (G) (1) of this section may begin

reporting and remitting tax as prescribed by division (A) (2) of

this section for sales described in that division made on or

after the first day of a calendar vyear. Such a vendor shall

report and remit, with the vendor's return for the last

reporting period in the preceding calendar year, the amount of

any tax charged on sales described in division (A) (2) of this

section made in preceding calendar vyears, but not vet remitted

as prescribed by that division, except for any tax charged on

bad debt reported under division (G) of section 5739.121 of the

Revised Code.

(3) A vendor reporting and remitting tax as prescribed by

division (G) (1) of this section that ceases to qualify as a

gualifying small vendor for a calendar vear shall begin

reporting and remitting tax as prescribed by division (A) (2) of

this section for sales described in that division that are made

on or after the first day of the following calendar vear. Such a

vendor shall report and remit, with the vendor's return for the

last reporting period in the preceding calendar vear, the amount

of any tax charged on sales described in division (A) (2) of this

section made in preceding calendar vears, but not vet remitted

as prescribed by that division, except for any tax charged on

bad debt reported under division (G) of section 5739.121 of the

Revised Code.

(4) As used in division (G) of this section, "qualifving
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small vendor" means a vendor that (a) has gross sales of less

than one million dollars in a calendar vear and (b) gualifies as

a microbusiness, as that term is defined in section 166.50 of

the Revised Code, for at least seven months of a calendar year.

Sec. 5739.121. (A) As used in this section, "bad debt"
means any debt that has become worthless or uncollectible in the
time period between a vendor's preceding return and the present
return, has been uncollected for at least six months, and that
may be claimed as a deduction pursuant to the "Internal Revenue
Code of 1954," 68A Stat. 50, 26 U.S.C. 166, as amended, and
regulations adopted pursuant thereto, or that could be claimed
as such a deduction if the vendor kept accounts on an accrual
basis. "Bad debt" does not include any interest or sales tax on
the purchase price, uncollectible amounts on property that
remains in the possession of the vendor until the full purchase
price is paid, expenses incurred in attempting to collect any
account receivable or for any portion of the debt recovered, and

repossessed property.

(B) In computing taxable receipts for purposes of this
chapter, a vendor may deduct the amount of bad debts. The amount
deducted must be charged off as uncollectible on the books of
the vendor. A deduction may be claimed only with respect to bad
debts on which the taxes pursuant to sections 5739.10 and
5739.12 of the Revised Code were paid in a preceding tax period.
If the vendor's business consists of taxable and nontaxable
transactions, the deduction shall equal the full amount of the
debt if the debt is documented as a taxable transaction in the
vendor's records. If no such documentation is available, the
maximum deduction on any bad debt shall equal the amount of the
bad debt multiplied by the quotient obtained by dividing the

sales taxed pursuant to this chapter during the preceding
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calendar year by all sales during the preceding calendar year, 259
whether taxed or not. If a consumer or other person pays all or 260
part of a bad debt with respect to which a vendor claimed a 261
deduction under this section, the vendor shall be liable for the 262
amount of taxes deducted in connection with that portion of the 263
debt for which payment is received and shall remit such taxes in 264
the vendor's next payment to the tax commissioner. 265

(C) Any claim for a bad debt deduction under this section 266
shall be supported by such evidence as the tax commissioner by 267
rule requires. The commissioner shall review any change in the 268
rate of taxation applicable to any taxable sales by a vendor 269
claiming a deduction pursuant to this section and adopt rules 270
for altering the deduction in the event of such a change in 271
order to ensure that the deduction on any bad debt does not 272
result in the vendor claiming the deduction recovering any more 273
or less than the taxes imposed on the sale that constitutes the 274
bad debt. 275

(D) In any reporting period in which the amount of bad 276
debt exceeds the amount of taxable sales for the period, the 277
vendor may file a refund claim for any tax collected on the bad 278
debt in excess of the tax reported on the return. The refund 279
claim shall be filed in the manner provided in section 5739.07 280
of the Revised Code, except that the claim may be filed within 281
four years of the due date of the return on which the bad debt 282
first could have been claimed. 283

(E) When the filing responsibilities of a vendor have been 284
assumed by a certified service provider, the certified service 285
provider shall claim the bad debt allowance provided by this 286
section on behalf of the vendor. The certified service provider 287

shall credit or refund to the vendor the full amount of any bad 288
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debt allowance or refund.

(F) No person other than the vendor in the transaction
that generated the bad debt or, as provided in division (E) of
this section, a certified service provider, may claim the bad

debt allowance provided by this section.

(G) A gualifyving small vendor that remits tax on sales as

prescribed by division (G) (1) of section 5739.03 of the Revised

Code shall report all of the following to the tax commissioner:

(1) The amount of bad debt from such sales charged off as

uncollectible on the books of the vendor upon which the vendor

charged tax to the account of the consumer under division (A) (2)

of section 5739.03 of the Revised Code;

(2) The name and address of the consumer responsible for

the bad debt;

(3) Any other information reguired by the commissioner to

identify the consumer responsible for the bad debt.

The information shall be reported with the vendor's return

for the reporting period in which the bad debt described in

division (G) (1) of this section is charged off as uncollectible

on the books of the vendor.

A gqualifving small vendor regquired to report bad debt

under this division is not liable for any tax imposed under this

chapter on bad debt timely reported under this division. But if

a _consumer or other person pays all or part of a bad debt so

reported, the vendor shall be liable for the amount of such

taxes on the portion of the debt for which payment is received

and shall report and remit such taxes with the vendor's next

return.
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Section 2. That existing sections 5739.03 and 5739.121 of

the Revised Code are hereby repealed.

Section 3. The amendment by this act of sections 5739.03
and 5739.121 of the Revised Code applies on and after January 1,
2020.
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