As Introduced

133rd General Assembly

Regular Session H. B. No. 238

2019-2020
Representatives Cera, Scherer

Cosponsors: Representatives Kelly, Rogers, Lipps, Galonski, Miller, A., Miranda,
Boggs, Crossman, Green, Patterson, O'Brien, Howse, Clites, Smith, K., Sobecki,

Kent

A BILL

To amend sections 124.341, 4113.51, 4113.52, and
4925.10 of the Revised Code to revise Ohio's

whistleblower protection laws.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 124.341, 4113.51, 4113.52, and

4925.10 of the Revised Code be amended to read as follows:

Sec. 124.341. (A)—Ff—=n—(1) An employee in the classified

or unclassified civil service—becomes—aware—in—theecourse—-of

mpleoyment—of—= may report, verbally or in writing, the

employvee's reasonable belief of any of the following to a person

or entity described in division (A) (2) of this section:

(a) A violation of a_state or federal—statwtes statute,

rates_rule, or regulatiems—regqulation, or the misuse of public

resources,_if the employee becomes aware of the violation or

misuse in the course of employment and the employee's supervisor

or appointing authority has authority to correct the violation

Or misuse;—the—employee—may fiie—a wrrttenreport—identifving
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or

incite, compel,

abet,

(b) An act of any person to aid,

41

coerce the doing of any act that violates a state or federal

42

or to obstruct or prevent any

or regulation,

rule,

statute,

43

or

rule,

person from complying with a state or federal statute,

44

or to attempt directly or indirectly to commit a

requlation,

45

i

or regulation

rule,

violation of a state or federal statute,

46

(c) An act that constitutes fraud against the state,
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federal government, the public, or another emplovee;

(d) Misappropriation of state or federal resources;

(e) An act that poses a risk to the health and safety of

the public or other employees;

(f) An act constituting waste of state or federal funds,

abuse of authority, or gross mismanagement of a program.

(2) An employee in the classified or unclassified civil

service may make a report under division (A) (1) of this section

to either or both of the following:

(a) The employvee's supervisor or appointing authority;

(b) Any of the following, if the person or entity has the

authority to investigate, correct, remedy, or prosecute the

violation:

(i) The inspector general;

(ii) The office of internal audit created under section

126.45 of the Revised Code;

(1ii) The auditor of state's fraud-reporting system under

section 117.103 of the Revised Code;

(iv) The appropriate prosecuting attorney, law enforcement

agency, requlatory agency, or ethics commission.

(3) An employee in the classified or unclassified civil

service may refuse to participate in either of the following:

(a) A violation of a state or federal statute, rule, or

regulation or written policy or procedure;

(b) Any activity that poses an unreasonable risk of harm

to the health or safety of the employee, other employees, or the
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public.

(B) Except as otherwise provided in division 43— (D) of
this section, no officer or employee in the classified or
unclassified civil service shall take any disciplinary or

retaliatory action against an employee in the classified or

unclassified civil service for makimeg—doing either of the

following:

(1) Making, attempting to make, or preparing to make any

report er—filding—a—eempltaint—as—authorized by division (A)_ (1) of

this sectiony—3rmeluding;

(2) Refusing to participate in activities under division

(A) (3) of this section.

(C) For purposes of this section, disciplinary or

retaliatory action includes, without limitation, recommending or

doing any of the following:
(1) Removing or suspending the employee from employment;

(2) Withholding from the employee salary increases or

employee benefits to which the employee is otherwise entitled;
(3) Transferring or reassigning the employee;

(4) Denying the employee promotion that otherwise would

have been received;
(5) Reducing the employee in pay or position;

(6) Disciplining the employvyee;

(7) Threatening the emplovee;

(8) Otherwise discriminating against the emplovee.

43— (D) An employee in the classified or unclassified
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civil service shall make a reasonable effort to determine the
accuracy of any information reported under division (A) of this
section. The employee is subject to disciplinary action,
including suspension or removal, as determined by the employee's
appointing authority, for purposely, knowingly, or recklessly

reporting false information under division (A) of this section.
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(E) _An emplovee injured by a violation of division (B) of

this section may file a civil action in a court of competent

jurisdiction against the person or agency who committed the

violation for any legal or equitable relief that will effectuate

the emplovyee's rights within one vear after the alleged

violation occurred. If the employvee prevails in the action, the

court shall award the employvee costs and reasonable attornev's

fees.

(F) If a court determines that a violation of division (B)

of this section was willful or malicious, involved a criminal
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violation, or an effort to obtain personal gain, the court may 129
award the employee damages up to three times the amount of 130
actual damages. 131
(G) Remedies under this section are not exclusive of other 132
available remedies. Nothing in this section prevents an employee 133
from bringing a civil action under section 4113.52 of the 134
Revised Code. 135
(H) As used in this section: 136
(1) "Purposely," "knowingly," and "recklessly" have the 137
same meanings as in section 2901.22 of the Revised Code. 138
(2) "Appropriate ethics commission" has the same meaning 139
as in section 102.01 of the Revised Code. 140
(3) "Inspector general" means the inspector general 141
appointed under section 121.48 of the Revised Code. 142
Sec. 4113.51. As used in sections 4113.51 to 4113.53 of 143
the Revised Code: 144
(A) "Employee" means any person who performs a service for 145
wages or other remuneration for an employer. 146
(B) "Employer" means any person who has one or more 147
employees. "Employer" includes an agent of an employer, the 148
state or any agency or instrumentality of the state, and any 149
municipal corporation, county, township, school district, or 150
other political subdivision or any agency or instrumentality 151
thereof. 152
(C) "Person" has the same meaning as in section 1.59 of 153
the Revised Code and also includes a public agency or any other 154

legal entity. 155
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+—"Political subdivision" has the same meaning as in

division (F) of section 2744.01 of the Revised Code.

1" 2 2 "

£ Aeramdt sz IS A o £ . P i I PR I P N +
B (&3 \JLJ.J.IL,_Y 1 CIT |\ N i E we W P W B J_(A.VV, J_J_J_(A\jc [0\ E i W iy wy J_, B
PRI, I, I P~ IR £L£3 o £ O R . I Sy
[0 S 1§ ) R i iy > R ) N2 A g iy B - \j(AJ_ [ I i ) 1 E= (=3 T J_t/(A.J_ A3 J_r/ O C 1T
1" "
oot ntad 1amdo s ab o 197 AQ £ 41 Reszd a el
FppPoratea RGeS r——SeCEr o214 T—Cfr T TSea Sass

(E) "TIllegal activities" means activities that are in

violation of the criminal or civil code of this state or the

United States or any requlation intended to protect the public

health, safety, or welfare.

Sec. 4113.52. (A7) (1)4&)> If an employee becomes aware in

the course of the employee's employment of an act the employee

reasonably believes is a violation by the emplovyee's employer, a

fellow employee, or any other person directly or indirectly

under the emplover's direction, control, or supervision of any

state or federal statute, rule, or regulation or any ordinance

or regulation of a political subdivision—that—th mptoyeets
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setieitation—feor a—eentribution, the employee may report the

violation, orally shaii—petify—the—employeels—super

other—responsible—officer—oef—+the—or in writing, to either or
both of the following:

SO F
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this section,
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to activities protected under this division.

(C) For purposes of this—disisien section, disciplinary or
retaliatory action by the employer includes, without limitation,

recommending or doing any of the following:

(1) Removing or suspending the employee from employment;

(2) Withholding from the employee salary increases or

employee benefits to which the employee is otherwise entitled;
(3) Transferring or reassigning the employee;

(4) Denying the employee a promotion that otherwise would

have been received;
(5) Reducing the employee in pay or position;

(6) Disciplining the employee;

(7) Threatening the employvee;

(8) Otherwise discriminating against the emplovee.

43— (D) An employee shall make a reasonable and good faith
effort to determine the accuracy of any information reported
under division (A) (1)—exr—2)> of this section. If the employee
wheo—makes—areport—under—either divisien—fails to make such an
effort, the employee may be subject to disciplinary action by
the employee's employer, including suspension or removal, for

reporting information without a reasonable basis to do so—urder—
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violates division 4&A—(B)
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action under section 124.341 of the Revised Code.

Sec. 4925.10. (A) Chapters 4111., 4121., 4123., 4141., and
sections 4113.15 and 4113.16 of the Revised Code do not apply to
transportation network companies with regard to transportation
network company drivers and transportation network company
drivers are not employees for purposes of those chapters or
sections, except where agreed to by written contract. If the
parties agree to the application of one or more of these laws in
a written contract, the transportation network company shall
notify the appropriate agency of the election to cover the
driver. If the parties subsequently change this election, the
transportation network company shall notify the appropriate

agency of the change.

(B) Except where agreed to by written contract, a
transportation network company driver is not an agent of a

transportation network company.

(C) A driver may bring an action and recover under section
4113.52 of the Revised Code if a transportation network company
has discontinued or otherwise removed the driver's access to the

transportation network company's digital network because of the

driver making a report under that section. FH—a—driver—brings—an
S PN TR DENE VS~ SN e n =1 PN IENEEEY = o1 oo ] PICEE AR~~~ 2N
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A driver is not an employee for purposes of sections
4113.51 and 4113.52 of the Revised Code. Nothing in this
division shall be construed to create an employer and employee
relationship between a transportation network company driver and

a transportation network company.
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Section 2. That existing sections 124.341, 4113.51, 358
4113.52, and 4925.10 of the Revised Code are hereby repealed. 359



