As Introduced

122nd General Assembly
Regular Session H. B. No. 248
1997-1998

Representatives Reid, O'Brien, Garcia, Mottley, Fox, Vesper, Netzley, Haines

A BILL

To anend sections 3905.49 and 3999.31 and to enact
sections 3905.491, 3999.41, and 3999.42 of the
Revi sed Code to require insurers to adopt an
antifraud programthat includes witten procedures
for pursuing insurance fraud; to require insurers
to report persons suspected of insurance fraud to
t he Departnent of Insurance; to require insurers
to provide the Departnment with a Iist of those
enpl oyees who will investigate insurance fraud,
while limting the inmunity relating to the
exchange of information on fraud to these
enpl oyees; and to require persons convicted of a
felony while licensed as agents or solicitors to

report the conviction to the Department.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3905.49 and 3999. 31 be anmended and
sections 3905.491, 3999.41, and 3999.42 of the Revised Code be

enacted to read as fol |l ows:

Sec. 3905.49. (A) The superintendent of insurance nay
suspend, revoke, refuse to continue or renew, or refuse to issue

any license as an agent or solicitor under this chapter, if the
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superi ntendent finds any one or nore of the follow ng:

(1) The person has nade a fal se statement with respect to a

material matter in the |license application;

(2) Any cause for which issuance of the lIicense could have
been refused had it existed and been known to the superintendent

at the tine of issuance;

(3) The person has violated or failed to conply with any
i nsurance |law or any |awful rule or order of the superintendent or

t he conmm ssi oner of insurance of another state;

(4) The person has obtained or attenpted to obtain any such
l'i cense through m-spresentatien M SREPRESENTATI ON or fraud;

(5) The person has inproperly w thheld, nmi sappropriated, or
converted to the person's own use any noneys belonging to
pol i cyhol ders, insurers, beneficiaries, or others received in the

course of the person's insurance business;

(6) The person has knowi ngly m srepresented the terns of any

actual or proposed insurance policy or contract;

(7) The person has been convicted of a felony. If a person
has been convicted of a felony based on evidence of acts or
om ssions related to the insurance business, the superintendent
shal |l revoke any |icense issued to such person for a period of not
| ess than two years. If the person did not hold a license at the
time of the conviction, no license shall be issued to the person

for a period of two years after the date of the conviction.

(8) The person is guilty of an unfair or deceptive trade act
or practice or fraud under any section of Title XXXI X of the
Revi sed Code;

(9) In the conduct of the person's affairs under a license,
the person has used fraudul ent, coercive, or dishonest practices,

or is inconpetent, untrustworthy, or financially irresponsible;
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(10) The person's license has been suspended or revoked in

any other state, province, district, or territory;

(11) The person has forged another's name to an application

for insurance;

(12) The person has cheated on an exam nation for an

i nsurance |icense_

(13) THE PERSON HAS FAI LED TO REPORT A FELONY CONVI CTI ON AS
REQUI RED UNDER SECTI ON 3905. 491 OF THE REVI SED CODE

(B) The license of a partnership or corporation may be
suspended, revoked, or refused if the superintendent finds, after
noti ce and hearing under Chapter 119. of the Revised Code, that an
i ndi vidual |icensee's violation was known or should have been
known by one or nore of the partners, officers, directors, or
managers acting on behalf of the partnership or corporation and
such violation was not reported to the departnent of insurance or

corrective action taken in relation to the violation.

(C) Before denying, revoking, suspending, or refusing to
continue or renew any |icense or inposing any penalty under this
section, the superintendent shall provide notice and an
opportunity for hearing, under Chapter 119. of the Revi sed Code,
to the licensee or applicant and any insurer represented by the

| icensee or applicant.

(D) The superintendent nay nodi fy any order under this
section and restore a |icense of or issue a license to a person if
t he superintendent finds, after notice and opportunity for hearing
provided to affected parties, that the person can denonstrate al

of the follow ng:

(1) The person has made restitution for all pecuniary |osses

caused by his the person's violation;

(2) The person's character and reputati on have been

Page 3

51
52

53
54

55
56

57
58

59
60
61
62
63
64
65
66

67
68
69
70
71
72

73
74
75
76
77

78
79

80



H. B. No. 248
As Introduced

rehabilitated so that the person possesses the persona

qualifications required for the initial issuance of a license;

(3) If the order was an order of revocation based on a
conviction for felony based on evidence of acts or om ssions
related to the insurance business, that two years have el apsed
since the effective date of the order, or if the order was an
order denying a |icense because of such a conviction, that two

years have el apsed since the date of the conviction

(4) If required by the superintendent, the person passes the

exam nation required for an initial issuance of the |icense.

(E) The superintendent shall consider the follow ng standards
in denying a license, inposing suspensions, revocations, or

refusals of continuations or renewals of |icenses:

(1) Whether the person acted in good faith and w thout
know edge of his the violation and makes restitution for any
pecuni ary | osses suffered by other persons as a result of his the

person's actions. In such cases, the maxi mum suspensi on shall be

ni nety days.

(2) Whether, within the nmeani ngs defined in section 2901. 22
of the Revised Code, the person acted purposely, know ngly,

reckl essly, or negligently;

(3) Whether the anmpunt of noney or the nature of the property
involved in the violation would, if it were the subject of a

crimnal offense, nmake a theft offense a m sdeneanor or a felony;

(4) The degree of trust placed in the person by, and the
i nconpet ency, inexperience, or susceptibility to undue influence

or duress of, any other person involved;

(5) The effect of the violation upon the perception by

i nsureds and i nsurance custonmers of the ethics and integrity of
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the insurance industry;

(6) The extent to which the person's conduct departed from
the custonmary and usual ethical standards of persons engaged in

t he insurance business;

(7) Such other factors as the superintendent determines to be

appropriate under the circunstances.

Sec. 3905.491. ANY PERSON WHO | S CONVI CTED OF A FELONY WHI LE
LI CENSED AS AN AGENT OR SOLICI TOR UNDER THI S CHAPTER SHALL REPORT
THE CONVI CTI ON TO THE SUPERI NTENDENT OF | NSURANCE W THI N THI RTY
DAYS OF THE ENTRY DATE OF THE JUDGVENT OF CONVI CTI ON. W THI N THAT
THI RTY- DAY PERI OD, THE PERSON SHALL ALSO PROVI DE THE
SUPERI NTENDENT W TH A COPY OF THE JUDGMVENT, THE PROBATI ON OR
COVMM TMENT ORDER, AND ANY OTHER RELEVANT DOCUMENTS

Sec. 3999.31. (A) As used in this section:

(1) "Fraudul ent insurance act" neans an act committed by a
person who, knowingly and with intent to defraud, presents, causes
to be presented, or prepares with know edge or belief that it wll
be presented to or by an insurer, purported insurer, broker, or
any agent thereof, any witten statement as part of, or in support
of, an application for the issuance of, or the rating of a policy
or contract for property insurance, casualty insurance, life
i nsurance, sickness and accident insurance, or an annuity, or a
claimfor paynent or other benefit pursuant to such a policy or
contract, that the person knows to contain materially false
informati on concerning any fact material thereto, or conceals, for
t he purpose of m sleading, information concerning any fact
material thereto. "Fraudul ent insurance act" al so includes any
such witten statenent, claim or concealnent in relation to such
an i nsurance policy or contract that constitutes a crim nal
of fense under Title XXI X or XXXI X of the Revised Code.
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(2) "Person" includes, but is not limted to, the
superi ntendent of insurance, the national association of insurance
conmmi ssioners, any insurer, any organi zation established to detect
or prevent fraudul ent insurance acts, and any officer, director,
trustee, representative, agent, broker, or enployee of the

superintendent, association, insurer, organization, or person.

(B) +a Except as provided in division (F) of this section, in

the absence of fraud or bad faith, no person is subject to
liability for damages or any other civil liability for |ibel

sl ander, or other relevant tort cause of action by virtue of
filing reports, without malice, or furnishing other information
wi thout malice, required under Title XXXl X of the Revised Code or
requi red by the superintendent under authority granted by that
title, and no liability for danages or any other civil cause of
action of any nature arises against a person for providing or
receiving information relating to suspected fraudul ent insurance

acts that is furnished to or received fromany of the foll ow ng:

(1) Any |l aw enforcenent official, or any agent or enpl oyee of

such official

(2) O her persons subject to the provisions of Title xeodx
XXXI X of the Revi sed Code;

(3) The division of insurance fraud of the departnent of
i nsurance, any insurance frauds bureau, the national association
of insurance conm ssioners, or any organi zation established to

det ect and prevent fraudul ent insurance acts; e~

(4) Any other person involved in the detection or prevention

of fraudul ent i nsurance acts.

(G The superintendent ef—nsurance and any agent, enpl oyee,
or designee of the superintendent or any personnel of the division
of insurance fraud of the departnent of insurance, or any

i nsurance frauds bureau, in the absence of nmalice, fraud, or bad
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faith, is not subject to civil liability for |ibel, slander, or
other relevant tort and no civil cause of action of any nature
ari ses agai nst such a person by virtue of the publication of any
report or bulletin related to the official activities of the
superintendent or of the division of insurance fraud of the
departnment of insurance, or of any insurance frauds bureau in

relation to fraudul ent i nsurance acts.

(D) Nothing in this section is intended to abrogate or nodify
in any way any conmon |law or statutory privilege or inmunity

enj oyed by any person.

(E) Nothing in this section shall be construed to negate,
supersede, or otherw se affect section 3911.06, 3911.07, 3915. 05,
or 3923.04 of the Revised Code.

(F) EVERY | NSURER SHALL FILE A WRI TTEN NOTI CE W TH THE
DEPARTMENT OF | NSURANCE, | DENTI FYI NG EVERY OFFI CER, DI RECTOR
TRUSTEE, REPRESENTATI VE, AGENT, BRCKER, OR OTHER EMPLOYEE OF THE
I NSURER WHO HAS BEEN DESI GNATED BY THE | NSURER TO | NVESTI GATE
SUSPECTED FRAUDULENT | NSURANCE ACTS. THE | NSURER SHALL FILE
AMVENDMENTS TO THE NOTI CE AS NECESSARY. DIVISION (B) OF TH' S
SECTI ON DOES NOT APPLY TO ANY COFFI CER, DI RECTOR, TRUSTEE
REPRESENTATI VE, AGENT, BROKER, OR OTHER EMPLOYEE OF THE | NSURER
WHO HAS NOT BEEN | DENTI FI ED I N THE REQUI RED NOTI CE TO THE
DEPARTMENT OF | NSURANCE OR I N AN AMENDVENT TO THAT NOTI CE

(G This section nay be cited as the conference of insurance
| egi sl at ors/ nati onal association of insurance conm ssioners node

i Mmunity act.

Sec. 3999.41. (A) EVERY INSURER, AS DEFINED IN DI VISION (A)
OF SECTI ON 3999. 36 OF THE REVI SED CODE, SHALL ADOPT AN ANTI FRAUD
PROGRAM AND SHALL SPECI FY IN A WRI TTEN PLAN THE PROCEDURES I T WLL
FOLLOW VWHEN | NSTANCES COF | NSURANCE FRAUD CR SUSPECTED | NSURANCE
FRAUD ARE BROUGHT TO I TS ATTENTI ON. THE | NSURER SHALL | DENTI FY I N
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THE WRI TTEN PLAN THE PERSON OR PERSONS RESPONSI BLE FOR THE
| NSURER S ANTI FRAUD PROGRAM

(B) (1) AN I NSURER SHALL PRODUCE A WRI TTEN PLAN AS REQUI RED BY
DIVISION (A) OF THI'S SECTION W THI N NI NETY DAYS AFTER OBTAI NI NG
I TS LI CENSE TO TRANSACT BUSI NESS WTHI N THI S STATE OR WTHI N
NI NETY DAYS AFTER BEG NNI NG TO ENGAGE | N THE BUSI NESS OF | NSURANCE
WTH N TH S STATE. THE | NSURER SHALL FILE A COPY OF I TS PLAN WTH
THE DEPARTMENT OF | NSURANCE.

(2) AN I NSURER ENGAGED I N THE BUSI NESS OF | NSURANCE W THI N
THI' S STATE ON THE EFFECTI VE DATE OF THI S SECTI ON SHALL PRODUCE A
VWRI TTEN PLAN AS REQUI RED BY DIVISION (A) OF THI'S SECTION WTHI N
NI NETY DAYS AFTER THE EFFECTI VE DATE OF THI S SECTI ON. THE | NSURER
SHALL FILE A COPY OF I TS PLAN WTH THE DEPARTMENT OF | NSURANCE.

(© |IF AN I NSURER MODI FI ES THE PROCEDURES | T FOLLONS FOR
I NSTANCES OF | NSURANCE FRAUD OR SUSPECTED | NSURANCE FRAUD, OR I F
THERE 1S A CHANGE I N THE PERSON OR PERSONS RESPONSI BLE FOR THE
I NSURER' S ANTI FRAUD PROGRAM THE | NSURER SHALL FI LE AN AMENDED
PLAN W TH THE DEPARTMENT OF | NSURANCE.

Sec. 3999.42. (A) IF AN INSURER, AS DEFINED IN DI VI SION (A)
OF SECTI ON 3999. 36 OF THE REVI SED CODE, HAS A REASONABLE BELI EF
THAT A PERSON | S PERPETRATI NG OR FACI LI TATI NG AN | NSURANCE FRAUD,
AS ESTABLI SHED BY SECTI ON 2913. 47 OF THE REVI SED CCDE, OR HAS DONE
SO, THE I NSURER SHALL NOTI FY THE DEPARTMENT OF | NSURANCE.

(B) THE NOTI FI CATI ON REQUI RED BY DI VISION (A) OF TH S SECTI ON
SHALL BE MADE | N ACCORDANCE W TH RULES ADOPTED BY THE DEPARTMENT
OF | NSURANCE.

(C) DIVISION (A) OF THI'S SECTI ON DOES NOT REQUI RE
NOTI FI CATI ON OF THE DEPARTMENT OF | NSURANCE | F THE | NSURANCE FRAUD
| NVOLVES A CLAIM OF AN AMOUNT LESS THAN ONE THOUSAND DOLLARS.

(D) THI'S SECTI ON APPLI ES TO | NSURANCE FRAUD PERPETRATED OR
FACI LI TATED BY ANY PERSON, | NCLUDI NG, BUT NOT LIMTED TO, ANY
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APPL| CANT, POLI CYHOLDER, SUBSCRI BER, OR ENROLLEE, OR ANY OFFI CER, 234
Dl RECTOR, MANAGER, EMPLOYEE, REPRESENTATIVE, OR AGENT OF THE 235
| NSURER. 236

Section 2. That existing sections 3905.49 and 3999. 31 of the 237

Revi sed Code are hereby repeal ed. 238



