As Reported by the House Agriculture and Natural Resources
Committee

122nd General Assembly
Regular Session Am. H. B. No. 425
1997-1998

Representatives Thompson, Haines, Damschroder, Opfer

A BILL

To amend sections 926.01, 926.021, 926.05, 926. 06,
926. 10, 926.16, 926.18, 926.19, 926.29, 926. 30,
926. 32, and 926.99 and to enact sections 926.051
and 926. 36 of the Revised Code to change the
definition of an agricultural commodity handl er,
to increase the total net worth that an applicant
for an agricultural conmodity handler's license
must maintain, to increase the penalty for
engaging in agricultural commodity handling
without a license, and to nmake other revisions to

the |l aw governing agricultural commodity handli ng.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 926.01, 926.021, 926.05, 926. 06,
926. 10, 926.16, 926.18, 926.19, 926.29, 926.30, 926.32, and 926. 99
be anmended and secti ons 926. 051 and 926. 36 of the Revi sed Code be

enacted to read as foll ows:

Sec. 926.01. As used in this chapter:

(A) "Agricultural comobdity" neans barley, corn, oats, rye,

grai n sorghum soybeans, wheat, sunflower, speltz, and or any
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other agricultural crop which the director of agriculture may
designate by rule. "Agricultural commodity" does not nean any

grain that is purchased for sale as seed.
(B) "Agricultural conmmodity handling" or "handling" neans:

(1) Engaging in or participating in the business of
purchasi ng an agricultural commodity for sale, resale, processing,
or for any other use in the follow ng vol unes exceeding—ten:

(a) In the case of purchases nmade from producers, nore than
TVENTY t housand bushel s annual | y;

(b) In the case of purchases made from agricultural commodity

handl ers, nore than one hundred thousand bushels annually:

(c) ILn the case of total purchases made from producers

conbined with total purchases nade from handl ers, nore than one

hundr ed t housand bushel s annual | y.

(2) Operating a warehouse as a bailee for the receiving,

storing, shipping, or conditioning of an agricultural conmodity;

(3) Receiving into a warehouse an agricultural comodity

purchased under a del ayed price agreenent .

(4) Providing marketing functions, including storage, delayed

price marketing, deferred paynent., feed agreenents, or any other

mar keti ng transacti on whereby control is exerted over the npnetary

proceeds of a producer's agricultural commpdities by a person

ot her than the producer

(© "Agricultural conmmodity handler™ or "handl er” means any
person who is engaged in the business of agricultural comodity

handl ing. Apy "Agricultural commodity handler” or "handler" does

not include a person whese—purchases—ofall—agricultural

ad who

does not handle agricultural conmodities as a bail ee is—noet—an and
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who purchases agricultural commpdities in the foll owi ng vol unes:

(1) Twenty thousand or fewer bushels annually from producers;

(2) One hundred thousand or fewer bushels annually from
agricul tural ecommodities—handler combdity handl ers.

A person who does not handle agricultural comobdities as a

bai | ee and who annual |y purchases twenty thousand or fewer bushels

of agricultural commpdities from producers and one hundred

thousand or fewer bushels of agricultural commpdities from

agricultural commdity handl ers shall be considered to be an

agricultural commodity handler if the conbi ned annual vol une of

pur chases fromthe producers and the agricultural commbdity

handl ers exceeds one hundred t housand bushel s.

(D) "Depositor" neans:

(1) Any person who delivers an agricultural comopdity to a

| icensed handl er for storage, conditioning, shipnent, or sale;

(2) Any owner or legal holder of a ticket or receipt issued
for an agricultural comodity who is a creditor of the |icensed

handl er for the value of the agricultural conmodity;

(3) Any licensed handler storing an agricultural comodity

that he the |licensed handler owns solely, jointly, or in comon

with others in a warehouse owned or controlled by himthe |icensed

handl er or any other |icensed handl er.

(E) "Receipt" neans a warehouse receipt issued by a licensed

handl er.

(F) "Nonnegotiable receipt" means a receipt on which it is
stated that the agricultural commodity received will be delivered
to the depositor or to the order of any other person naned in the

receipt.

(G "Negotiable receipt" neans a receipt on which it is
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stated that the agricultural commodity received will be delivered

to the bearer or to the order of any person nanmed in the receipt.

(H "Ticket" means a scale weight ticket, a load slip, or any
evi dence, other than a receipt, given to a depositor by a licensed

handl er upon delivery of an agricultural cormmodity to the handl er

(1) "Warehouse" neans any building, bin, protected enclosure,
or simlar prem ses under the control of a licensed or unlicensed
handl er used for receiving, storing, shipping, or handling an

agricultural commodity.

(J) "Storage" neans the deposit of an agricultural commodity
into a warehouse either for the account of the Iicensed handl er

operating the warehouse or for the account of a depositor.

(K) "Producer" nmeans any person who grows an agricul tural

commodity on |land that he the person owns or |eases.

(L) "Agent" neans any person, other than a producer, who
delivers an agricultural conmodity to a |icensed handl er, either

for sale or for storage, for the account of the producer.

(M "Agricultural comodity tester" or "tester" neans a
person who operates a noisture neter and other quality testing

devices to deternmine the quality of an agricultural commodity.

(N) "Federally licensed grain inspector" neans a person who
is licensed by the United States departnment of agriculture under
the "United States Grain Standards Act," 39 Stat. 482 (1916), 7
US. C 71, as anended, to test and grade grain, as "grain" is

defined in that act.

(O "Bailee" nmeans a person to whom an agricultural comuodity
is delivered in trust for storage in a warehouse with title

remaining in the name of the depositor.

(P) "Bailor" means a person who delivers an agricultura
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commodity to a bailee in trust for storage in a warehouse with

title remaining in the nane of the depositor.

(Q "Bailnment agreenent" neans a bail or-bail ee agreenent
bet ween a depositor and a licensed handler as stated in the terns
of a receipt that is issued for an agricultural comodity in
storage and subject to the requirements of this chapter governing

the use of a receipt.

(R) "Delayed price agreenent"” nmeans a written executory
contract executed by and between a |licensed handl er and a
depositor that covers the sale and transfer of title of an
agricultural commpdity and states in its witten ternms the service

charges and the nethod for pricing the cormodity at a | ater date.

(S) "Delayed price marketing" means the sale and transfer of
title of an agricultural commodity with the price to be
established at a | ater date according to the terns of a del ayed

price agreenent.

(T) "Deferred paynent" nmeans the deferral of paynent to a

depositor by a licensed handler for an agricultural commpdity to

which the |licensed handler has taken title, for the purpose of

deferring incone of the depositor fromone tax year to another

(U) "Feed agreenent" neans a witten contract executed by and

between a licensed handl er and a producer or depositor who

delivers an agricultural commpdity to the |licensed handl er for

st orage whereby each of the foll owi ng applies:

(1) The producer or depositor transfers title to the

agricultural commpdity to the licensed handl er in exchange for a

nom nal _sum

(2) The producer, upon delivery of the agricultural comodity

to the licensed handl er, becones a creditor of the |licensed

handl er due to the lien that arises under section 926.021 of the
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Revi sed Code;

(3) Al or part of the agricultural commodity is returned to

the producer at a later date and used for feed purposes.

(V) Notw thstanding section 1.02 of the Revised Code. "and"

shall not be read "or" and "or" shall not be read "and."

Sec. 926.021. (A) As used in this section:

(1) "daimant" nmeans a person who—s—unableto-secure
satisfactionof financialobligatiensduefromto whom an

agricultural commodity handler owes a financial obligation for

agricultural commodities or the actual nonetary proceeds from

agricultural comodities that have been delivered to the handl er.

(2) "Failure" neans any of the follow ng involving an

agricul tural commodity handl er:

(a) An inability to fHnraneially satisfy claimnts

financially:;

(b) A public declaration of insolvency;

(c) A revocation,_ suspension, or conditional suspension of

license with outstanding i ndebtedness to cl ai mants;

(d) Nonpaynent in the ordinary course of business where a

good faith dispute does not exist;
(e) No application for |icense renewal
(f) Denial of license renewal
(g) Voluntarily surrendering a |icense.

(3) "Agricultural comodity assets" involving afailed an

agricultural commodity handl er sean neans any of the foll ow ng:

(a) Al agricultural conmodities owned or stored, including
agricultural commpdities in transit shipped by the faed handl er
but not yet paid for;
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(b) Redeposited agricultural comobdities;

(c) Proceeds fromthe sale of agricultural commodities due or

to becone due;

(d) The equity less any secured financing directly associ ated
therewith in assets in hedging or speculative margin accounts held
by cormodity or security exchanges or deal ers representing the
exchanges, and any noneys due or to beconme due | ess any secured
financing directly associated therewith fromany transactions on

t he exchanges;

(e) Any other unencunbered funds, property, or equity in
funds or property, wherever |ocated, that can be directly traced
to the sale of agricultural commodities by the faed handl er
provi ded both that the funds, property, or equity in funds or
property shall not be considered to be encunbered unless the
encunbrance results from good and val uabl e consi derati ons advanced
by any secured party on a good faith basis and that the
encunbrance is not the result of the taking of funds, property, or
equity in funds or property as additional collateral for an

ant ecedent debt;

(f) Any other unencunbered funds, property, or equity in

assets.

(B) Alien shall exist on all agricultural commpdity assets
of a—failed an agricultural commodity handler in favor of any of

the foll ow ng:

(1) dainmants, including | enders, who possess receipts

covering grain owned or stored by the handl er;

(2) daimants who possess witten evidence of ownership other
than a recei pt disclosing a storage obligation of the handler,

i ncluding tickets;

(3) dainmants who surrendered receipts as part of an
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agricultural commodity sal es transaction but were not fubby paid

fully for the agricultural commodity and the handler failed within
twenty twenty-one days after the surrender;
(4) daimnts who possess any other witten evidence of the

sale of agricultural commodities to the failed handl er for which

they were not fulby paid fully, including the sale of agricultura

commodities for a nomnal sumunder a feed agreenent.

(© The lien which that shall secure all clains described in

division (D) of this section, shall arise, attach to the

agricultural commodity assets of an agricultural commpdity

handl er, and becone effective at the time of the delivery of the

agricultural commodity for sale or for storage under a bail nment

agreenent, commencenent of the storage obligation, or when funds
are advanced by the lender, and shall term nate when the liability
of the agricultural compdity handler to the claimant is

di scharged, provided that the priority of each lien anong the
respective clainmants shall not relate to the date the claimarises
but shall be governed by the priorities established in division

(D) of this section. Fae |n the event of a failure, the lien

clainms of all claimnts shall be considered to be assigned by
operation of this section to the departnent of agriculture, and in
the event of a failure and subsequent liquidation, the lien shal

transfer over to assets or proceeds of assets either received or

liquidated by the departnment ef—agricutture.

(D) +~ Except as provided in division (E) of this section, in
the event of a failure, the director of agriculture shall possess

exclusive authority to enforce the lien clains and all ocate the

proceeds as foll ows:

(1) First priority against all agricultural comodity assets

shall be the foll ow ng:

(a) daimants, including | enders, who possess receipts
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covering grain owned or stored by the agricultural commodity

handl er;

(b) dainmants who possess witten evidence of ownership other
than receipts disclosing a storage obligation of the handler,

i ncluding tickets;

(c) dainmants who surrendered receipts as part of an
agricultural cormodity transaction, but were not fully paid for
the agricultural combdity and the handler failed within

twenty-one days after the surrender

(2) Second priority against all agricultural commpdity assets
shall be to clainmants who possess witten evidence of the sale of
an agricultural commodity, including,_ but not limted to_ tickets,
del ayed price agreenments, or similar agricultural conmmodity
delivery contracts who conpleted delivery and pricing within

thirty days inmediately prior to the failure of the handler.

(3) To the extent not necessary to satisfy first and second
priority claimants, all other claimnts who possess witten
evi dence of the sale of agricultural commpdities to the failed
handl er shall participate in the pro rata distribution of the
remai nder of the agricultural commpdity assets in an anount not to

exceed the val ue of thei+r each claim

(E) I'n the event that any adversary proceeding is comenced
to recover agricultural conmodity assets upon which the lien
i mposed in this section is inposed and the departnment ef
agrieculture declines to enter the proceeding, the director ef
agrieulture, upon application to himthe director by any clai mant,

shall assign to the clainmant the applicable lien to permt the

claimant to pursue hs the claimant's lien in the adversary

proceeding to the extent the action will not delay the resol ution

of the proceeding, the pronpt liquidation of the assets, or the
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ultimate distribution of the assets ef to all clai mants.

Sec. 926.05. (A) Each person desiring to obtain or renew a
handl er's license shall file an application annually with the
director of agriculture at such times, on such forns, and

containing such information as he the director prescribes,

including, if applicable, the appointnent of a statutory agent
under section 926.051 O the Revised Code.

(B) Each application for a license or |icense renewal shal
be acconpani ed by an application fee of two hundred dollars for
the first facility operated by the applicant plus one hundred
dollars for each additional facility operated by the same
appli cant and by an examni nation fee, established by rule of the
director pursuant to section 926.02 of the Revised Code, for each
facility operated by the applicant. "Facility" neans all warehouse
storage | ocated on one prem ses, including any additional
war ehouse storage | ocated within one thousand yards of that
prem ses. The director nay charge fees for exam nations in an
anount not to exceed those fees charged by the United States

departnment of agriculture for conparabl e exani nati ons.

The director shall deposit all fees collected under this
section in the conmopdity handl er regul atory program fund created
in section 926.19 of the Revi sed Code.

(© The director shall approve or reject each application for
alicense within fifteen days after receipt thereof, provided that
such application is in proper formand contains the information
requi red under division (A) of this section. A rejection of an
application shall be acconpanied by a statenment fromthe director
of the additional requirenments necessary for a license. The
applicant may resubmt his the application w thout paynent of any

addi ti onal fee.

(D) A handler's license shall expire on the date prescribed
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by rule of the director. \Wenever the director considers it
advi sabl e to cancel the unexpired portion of an outstanding
license in order to renew it according to a new or existing system

of expiration dates, he the director shall refund to the handler

t he unexpired portion of the fees paid under division (B) of this
section. Whenever the director issues an initial |icense on a date

that does not conformto the existing system he the director

shall issue the license for whatever a period of tine, not |ess
than six nor nore than eighteen nonths, that nakes i the date
conformto the existing system The application fee for that
initial license shall be proportionate to the fee for a one-year

| i cense.

(E) An application for renewal of a handler's |icense shal
be filed with the director not later than thirty days before the
current license expires. An applicant who fails to file a renewal
application in time shall pay a late fee of one dollar for each
day the application is late or fifteen dollars, whichever is
greater. A renewal l|icense shall not be issued until a late fee

that is due has been paid.

(F) The director, with the approval of the comvodity advisory
comr ssion, may revoke or refuse to issue or renew a handler's
license if any of the followi ng occurred within five years before

the application for the license or renewal was fil ed:

(1) The applicant, or the spouse, parent, sibling, or child
of the applicant, or a nmanager enployed by the applicant, or any
other individual materially involved in the agricultural conmmodity
handl i ng busi ness of the applicant was a principal in a
recei vership or insolvency that resulted in losses to creditors or
to the agricultural commopdity depositors fund established in
section 926.16 of the Revi sed Code;

(2) The applicant pled guilty to or was convicted of any
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felony or charge of enbezzlenent under the laws of this state, any

other state, or of the United States;

(3) The applicant made a delivery of commodities not

aut hori zed under this chapter;

(4) The applicant's license under the "United States
War ehouse Act,"” 39 Stat. 486 (1916), 7 U.S.C. 241, as anended, was

revoked or canceled due to a violation of that act.

Sec. 926.051. (A) An applicant for a handler's license or

renewal issued under section 926.05 of the Revi sed Code who does

not conduct business at an address in this state at which the

applicant usually can be contacted shall include with the

application a witten appointnent of an agent., sonetines referred

to as a "statutory agent." upon whom any process. notice. or

denand may be served. The appointnent shall be acconpanied by a

witten acceptance of the appointnent signed by the agent. The

agent may be a natural person who is a resident of this state or a

corporation whose principal place of business is located in this

state. The appointnment shall be on such forns and contain such

information as the Director of Agriculture prescribes. FAilure to

conply with this division is grounds for rejection of the

application under division (C) of section 926.05 of the Revised
Code.

(B)(1) ILf an agent renoves fromthe state or resigns, or if

the applicant revokes the agent's appointnent, the applicant

i Mmedi ately shall notify the Director in witing not later than

thirty days prior to the renoval, resignation, or revocation. |f

an_agent dies, the applicant imediately shall notify the D rector

in witing. prior to the renpval., resignation, or revocation and

Not later than thirty days after the death, the applicant shal

appoi nt _another agent and file with the Director a witten

appoi ntnment of the agent, along with a witten acceptance of the
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appoi nt nent _si gned by the agent.

(2) Lf the agent's address changes fromthat appearing on the

application, the applicant, not later than thirty days prior to

the address change, shall file with the Director a witten

statenent setting forth the new address, along with any other

information the Director requests.

(© Failure to conply with division (B) of this section is

grounds for suspension or conditional suspension of a handler's

license, without prior hearing, under section 926.10 of the
Revi sed Code.

Sec. 926.06. (A) The director of agriculture may issue a
handler's license, or renewal thereof, upon the paynent of the
prescribed application fee, if the director is satisfied that the
applicant nmeets the standards of financial responsibility required
under this section and has conplied with this chapter and the

rul es adopted under it.

(B) EBaeh (1) On the effective date of this anmendnent, each

applicant for a handler's license, or renewal thereof, shall have

and maintain current assets equal to or greater than current
liabilities and a total net worth ef equal to at |east ten cents
per bushel for the total nunmber of bushels of agricultura

comodities that ke the applicant handled during the i mediately

precedi ng twel ve-nonth period to cover any indebtedness arising

fromhis the applicant's operations as a |licensed handler. H One

vear after the effective date of this anendnent., the total net

worth requirenent shall increase to eleven cents per bushel. For

the next four vears, the requirenent shall continue to increase by

one cent per bushel each year on the anniversary of the effective

date of this anendnent, so that five vears after the effective

date of this amendnent, an applicant's total net worth shall be

equal to at least fifteen cents per bushel for the total nunber of

Page 13

353

354
355
356
357
358

359
360
361
362

363
364
365
366
367
368

369
370
371
372
373
374
375
376
377
378
379
380
381
382
383



Am. H. B. No. 425
As Reported by the House Agriculture and Natural Resources Committee

bushel s of aagricultural commpdities that the applicant handl ed

during the i medi ately precedi ng twelve-nonth peri od.

(2) On the effective date of this amendnent, if an applicant

is applying for a handler's license for the first tinme and did not
handl e any agricultural commodities during the i mediately

precedi ng twel ve-nonth period, he the applicant shall have an

al l owabl e total net worth of at |east twenty-five thousand dollars

fer—that—purpose—Ne To cover any indebtedness arising fromthe

applicant's operations as a |licensed handler. One vear after the

effective date of this amendnent, this allowable total net worth

requi renent shall increase to thirty thousand dollars. For the

next four years., The requirenent shall continue to increase by

five thousand dollars each vear on the anniversary of the

effective date of this anendnent, so that five vears after the

effective date of this amendnent, an applicant's total net worth

shall be at least fifty thousand doll ars.

(3) On the effective date of this Arendnent, no person shall

be licensed as a handl er unl ess he the person has an all owabl e
total net worth of at |east twenty-five thousand dollars. Ary One

vear after the effective date of this Anendnent, this all owabl e

total net worth requirenent shall increase to thirty thousand

dollars. For the next four vears, the requirenent shall continue

to increase by five thousand dollars each year on the anniversary

of the effective date of this anendnent, so that five vears after

the effective date of this anmendnent, the person's total net worth

shall be at least fifty thousand doll ars.

(4) On the effective date of this anmendnment. any deficiency
inrequired total net worth nay be conpensated for by an i ndemity
agreement executed by a person pledgi ng personal assets for the
benefit of commodity creditors should the licensed handl er default

in his the licensed handler's obligations to the creditors; a bond

i ssued by a corporate surety conpany that is authorized to do
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busi ness under the |laws of this state; or, at the director's

di scretion, an irrevocable letter of credit issued by a bank or
other lending institution that is authorized by this state or the
United States to issue such letters of credit and is subject to
service of process in this state for any suit on the bond or

letter of credit. An indemity agreenent executed by a person

pl edgi ng personal assets shall be acconpani ed by financi al

statenents that reflect the person's financial position as an

i ndi vidual and comply with the requirenents of division (C of

this section. A bond shall be nade to the treasurer of the state

of Chio to be deposited in the agricultural comodity depositors
fund created under section 926.16 of the Revised Code for the
benefit of any person who may be injured by the handler's failure
to neet obligations arising under this chapter. A letter of credit
shall be issued for the benefit of the department of agriculture

and the agricultural comodity depositors fund.

+a (5) The Director shall adopt rules in accordance with

Chapter 119. of the Revised Code specifying the assets for which

credit may be given in deternmining an applicant's total net worths-

(6) On the effective date of this anendnent., regardl ess of

the total nunber of bushels of agricultural comobdities that he an
appli cant handl ed during the i medi ately precedi ng twel ve-nonth

period, an the applicant's total net worth need not exceed a
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maxi mum of three hundred t housand doll ars. One vear after the

effective date of this Amendnent, this maxi numtotal net worth

need not exceed three hundred thirty thousand dollars. for the

next four vears, this maximumtotal net worth shall continue to

increase by thirty thousand dollars each vear on the anniversary

of the effective date of this anendnent, so that five vears after

the effective date of this anmendnent, an applicant's total net

worth need not exceed four hundred fifty thousand doll ars.

(O In order for the director to deternine if an applicant
neets the standards of financial responsibility required under
division (B) of this section, the applicant for a handler's
l'icense, or renewal of a handler's license, shall submt a—eur+rent

financi al statement statenents that have been prepared in

accordance with generally accepted accounting principles and that

have been audited or revi ewed by a—guati-fied -person—whois—not
di-rectly—associated—wththe appH-ecant-s business an i ndependent

certified public accountant. The financi al statement statenents
shall consist of a the applicant's bal ance sheet showihg-the
| def I | L abilit . " _a
i ncone statenent efincome, a statenent of retained earnings or
statenment of stockholder's equity, & and statenent of ehanges—n
fHraneial—position cash fl ows, and—whatever—notesare sufficient
Lai I | ) . . ol

together with any explanatory footnotes or supplenentary

informati on acconpanyi ng these statenents and with the i ndependent

accountant's report on the statenents.

The financial statement statenents acconpanyi ng an
applicant's original application shall shewastaterent—closing
date—that—s be for a year ending wthin six nonths ef before the
date of application. Thereafter, the applicant applying for
renewal shall submit ap—anrual—staterent such statenents not |ater
than ninety days after the elese end of his—business the year
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covered by the statenents.

The director may require an applicant for a handler's
i cense, or renewal of a handler's license, to submt & financial
statenent—prepared statenents audited by a an i ndependent
certified public accountant H-eersed—uhrder—thetaws—ef—this—state-
Ry —regue—the—attachrent—to-—the-staterent—of—the
, - e ) " e al
i . . I . "

generallyacceptedauditingstandards if the director determnes
that the f+st financial statement statenments initially submtted

under this division s are inconplete or otherw se unsatisfactory.

(D) The director may prepare and publish statistical
abstracts of information obtained under this section w thout
disclosing details that would identify a particular applicant with
particul ar statistics. Such information otherw se i s etherw-se
confidential for purposes of section 102.03 of the Revised Code,
and records of the departnent of agriculture containing such
i nformati on are not otherw se public records under section 149.43
of the Revised Code.

Sec. 926.10. The director of agriculture may,_ by order, may
refuse to grant or may suspend or conditionally suspend a

handl er's license, without prior hearing, when he the director

determ nes that there is reasonable cause to believe that the

appli cant or licensee:

(A) Has failed to maintain the insurance coverage required
under section 926.07 of the Revised Code;

(B) Has failed to maintain accurate and conplete records and

accounts as required under section 926.11 of the Revised Code;

(C Has failed to charge, collect, or remt the fee required
under division (B) of section 926.16 of the Revised Code;
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(D) Has refused to allow the director or his the director's
aut hori zed representative to examine, at a reasonable tine, his

the applicant's or licensee's accounting records, accounts,

agricultural commodity inventories, or warehouse;

(E) Does not have—in—his—pessessi-on possess sufficient

agricultural cormmodities to cover the outstanding receipts or

tickets issued or assunmed by himthe applicant or |licensee under

bai | ment agreenents;

(F) Has issued a receipt in violation of this chapter or any

rul es adopted under it;

(G Does not have the net assets specified in division (B) of
section 926.06 of the Revised Code or has failed to obtain a bond
or other protection for any deficiency in required net assets as

provided in that division;

(H) Does not have his the obligations for agricultural
commodi ti es purchased under del ayed price agreenents secured or
represented as required under division (B) or (C of section
926.29 of the Revised Code_

(L) Does not submit financial statenments that conply with the

requirenents of division (C of section 926.06 of the Revi sed Code

within the applicable tine period specified in that division;

(J) Does not notify the director of a statutory agent's

change of address or of the death, renoval, resignation, or

revocation of the appointnent of a statutory agent or does not

appoi nt _anot her agent in accordance with section 926.051 of the
Revi sed Code.

The applicant or |icensee to whom a deni al e+,_ suspension_ or
condi ti onal suspension order is issued shall be afforded a hearing
in accordance with Chapter 119. of the Revised Code, after which

the director shall issue or deny the license applied for in the
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pendi ng application or reinstate or revoke the suspended or
conditionally suspended license. The director nay suspend ef,
conditionally suspend, or revoke a license after a hearing held in
accordance with Chapter 119. of the Revised Code for any other

violations of this chapter or any rul es adopted under it.

The director shall cause a notice to be posted on the
property of a person whose |icense has been suspended,
conditionally suspended, or revoked stating the linitations or
restrictions inposed on the person in the handling of agricultura
commodities as a result of the suspension, conditional suspension,
or revocation. The notice shall not be renoved fromthe property

w thout witten authorization fromthe director.

Sec. 926.16. (A) There is hereby created in the state
treasury the agricultural commdity depositors fund. The state
shall not be held liable for any clains presented against the fund
under section 926.18 of the Revised Code. The fund shall consi st
of a per-bushel fee remtted by licensed handl ers under this
section, any sums that the director of agriculture may collect by
any |l egal action on behalf of the fund, and any property or
securities acquired through the use of noneys in the fund. The
noneys col |l ected under this section and deposited in the fund
shal |l be used exclusively to i ndemify depositors as provided in

section 926. 18 of the Revised Code and for no other purpose.

(B) All licensed handlers shall renmt sueh the fee as—+s
determ ned by the director in accordance with section 926.17 of
t he Revi sed Code on

(1) Al agricultural conmmodities delivered to themfor
storage under a bail nent agreenent or for sale, exchange, or
negotiation or solicitation of sale by depositors who produced

them or caused themto be produced;

(2) Al agricultural conmodities delivered to themfor
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storage under a bail nent agreenent, regardl ess of who produced the

commodities, if a receipt is to be issued for the comodities;

(3) Al agricultural conmodities that are being stored by

i censed handl ers who own themsolely, jointly, or in common with
others and who are issuing a receipt for themin accordance with
section 926.25 of the Revised Code. The maxi mum nunber of bushels
on which a licensed handl er shall be required to pay the fee under
division (B)(3) of this section between the first day of July and
the thirtieth day of June of any marketing year shall be the

great est nunber of bushels of all commodities for which receipts

are outstanding at any one time during that period.

(4) Al agricultural compdities that are not involved in a

transaction described in division (BY(1)., (2). or (3) of this

section and the nonetary proceeds of which are controlled by a

handl er who is not involved in the production of the commbdities

and who serves as an internediary between the producer and a

handl er receiving the commpdities. In such a situation, the

handl er responsi ble for paying the producer shall remt the fee.

(© Al licensed handlers shall account for and remt noneys
under division (B) of this section to the director in such manner

and using such forns as the director shall prescribe by rule.

(D) Al disbursenents fromthe fund shall be paid by the
treasurer of state pursuant to vouchers authorized by the

di rector.

(E) Al interest earned by the fees collected under this
section shall be credited to the fund and, at the request of the
director of agriculture and to the extent necessary to pay the
exam nation and administrative costs of this chapter as provided
in section 926.19 of the Revised Code, may be transferred by the
di rector of budget and managenent to the comodity handl er

regul atory program fund created in that section
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Sec. 926.18. (A Wien a depositor has nade a demand for
settlenment of an obligation concerning an agricultural comodity
on which a fee was required to be renitted under section 926. 16 of
the Revised Code and the licensed handl er has failed to honor the
demand, the depositor, after providing the director of agriculture

or his the director's authorized representative with evidence of

his the depositor's demand and the di shonoring of his that denand,

may file a claimwith the director not later than six nonths after

di shonor of the demand for i ndemification of his the depositor's

damages, fromthe agricultural comodity depositors fund, to be

neasured as foll ows:

(1) The commodity advi sory conmi ssion created in section
926. 32 of the Revised Code shall establish the dollar value of the
|l oss incurred by a depositor holding a receipt or a ticket for
agricultural commodities on which a fee was required and that he

the depositor delivered to the handl er under a del ayed price

agreenment er—under—a, bailnment agreenment, or feed agreenent, or

that the depositor delivered to the handl er before delivery was

due under a contract or other agreenent between the depositor and

handl er. The val ue shall be based on the fair market price being
paid to producers by handlers for the commpdities on the date on
which the director received notice that the receipt or ticket was
di shonored by the handler. Al depositors filing clains under this

di vi sion shall be bound by the value deternined by the conm ssion

(2) The dollar value of the |loss incurred by a depositor who
has sold or delivered for sale, exchange, or solicitation or
negotiation for sale agricultural compbdities on which a fee was
required and who is a creditor of the handler for all or a part of
the value of the commpdities shall be based on the anpunt stated

on the obligation on the date of the sale.

Page 21

602
603
604
605
606
607
608
609
610
611
612

613
614
615
616
617
618
619
620
621
622
623
624
625
626

627
628
629
630
631
632



Am. H. B. No. 425
As Reported by the House Agriculture and Natural Resources Committee

(B) The agricultural conmodity depositors fund shall be
liable to a depositor for any noneys that are not recovered

through other |l egal and equitable renedies as foll ows:

(1) For commodities stored with a |icensed handl er under a

bai | mrent agreenent for one hundred per cent of his the depositor's

| oss as determ ned under division (A)(1) of this section;

(2) For commodities stored deposited with a licensed handl er
under an agreenent other than a bail nent agreenent for one hundred

per cent of the first ten thousand dollars of his the depositor's

| oss and eighty per cent of the renmmining dollar value of his that
| oss as determ ned under divisions (A)(1) and (2) of this section.
The aggregate anmount recovered by a depositor under all renedies
shall not exceed one hundred per cent of the value of his the

depositor's loss. If the noneys recovered by a depositor under al

renedi es exceed one hundred per cent of the value of his the

depositor's loss, the depositor shall reinmburse the fund in the

amount that exceeds the value of his that | oss.

(C The director, with the approval of the commmodity advisory
commi ssion, shall deternmine the validity of all clains presented
against the fund. A claimfiled under this section for |osses on
agricultural cormmodities other than commpdities stored under a
bai | nent agreenent shall not be valid unless the depositor has
made a demand for settlenment of the obligation within twelve
nonths after the conmodities are priced er—deliveredfor—sale-
whi-chever—eeceurs—tater. Any depositor whose clai mhas been refused
by the director and the conm ssion may appeal the refusal te
either to the court of common pleas of Franklin county or the
court of conmon pleas of the county in which the depositor

resi des.

The director shall provide for paynent fromthe fund to any

depositor whose cl ai mhas been found to be valid.
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(D If at any tinme the fund does not contain sufficient
assets to pay valid clainms, the director shall hold those clains
for paynent until the fund again contains sufficient assets.
Claims against the fund shall be paid in the order in which they

are presented and found to be valid.

(E) If a depositor files an action for legal or equitable
remedies in a state or federal court having jurisdiction in those
matters that includes a claimagainst agricultural conmmodities
upon whi ch the depositor nay file a claimagainst the fund at a
| ater date, he the depositor also shall alse file with the

director a copy of the action filed with the court.

In the event of paynment of a |oss under this section, the
director shall be subrogated to the extent of the anobunt of any
paynents to all rights, powers, privileges, and renedi es of the

depositor agai nst any person regardi ng the | oss.

The depositor shall render all necessary assistance to aid
the director in securing the rights granted in this section. No
action or claiminitiated by the depositor and pending at the tinme
of payment fromthe fund may be conprom sed or settled w thout the

consent of the director

(F) If, prior to the—effective—dateofthis—anrendrent June

20, 1994, a |lawsuit, adversary proceedi ng, or other |egal

proceedi ng i s brought against a depositor to recover nobney or
paynments from funds to which a depositor has a right of

i ndemmi fication under this section, and the depositor retains
| egal counsel resulting in a cost or expense to the depositor
upon the rendering of a judgment or other resolution of the

| awsuit, adversary proceeding, or other |egal proceeding, the

director, in his the director's discretion and with the approval

of the comodity advisory commi ssion, may authorize

i ndemmi fication fromthe fund for attorney's fees paid by the
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depositor. Any claimnade by a depositor for the paynent of
attorney's fees under this division shall be made in the sane

manner as a clai munder division (A) of this section.

Attorney's fees payable under this division shall be limted
to the actual hourly fee charged or one hundred dollars per hour
whi chever is less, and to a total maxi num anount of three hundred

dol | ars.

Sec. 926.19. (A There is hereby created in the state
treasury the conmmodity handler regul atory program fund. The nopbneys
in the fund shall be used to pay the exam nation and

adm ni strative costs of this chapter and shall consist of:

(1) Al revenues collected by the director of agriculture
fromdistribution of the receipt forns under division (B) of
section 926.20 of the Revised Code and such other fornms and
regi stration books as the director may require by rule for the

adm ni stration of this chapter;

(2) The application and exam nation fees coll ected under
di vision (B) of section 926.05 of the Revised Code;

(3) The agricultural conmodity tester certificate fees
col l ected under division (B) of section 926.30 of the Revised
Code;

(4) Interest incone transferred fromthe agricultural
commodi ty depositors fund under section 926.16 of the Revised
Code;_

(5) Al fines, penalties, and costs, except court costs, that

are collected under section 926.99 O the Revised Code in

consequence of a violation of this chapter;

(6) Al sunms collected by the director of agriculture under a

contract described in section 926.36 O the Revised Code.

(B) The examination and administrative costs of this chapter
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shall be conputed by the director not later than the thirty-first
day of Decenber of each even-nunbered year to cover the biennium
that begins on the following first day of July. The commodity

advi sory conmi ssion created in section 926.32 of the Revised Code
shal | approve, and may anend, the exam nation and adm nistrative
costs. The comm ssion's decision shall be binding on the director
The commi ssion way also at any time may approve for presentation
to the controlling board a request to increase or decrease the
appropriation authority for the biennial exanination and

adm ni strative costs if it determ nes that an increase or decrease

in the cost is necessary to carry out the purpose of this chapter.

(Q If at any tine the noneys deposited in the fund,
including interest incone transferred fromthe agricul tural
commodi ty depositors fund under section 926.16 of the Revised
Code, are not sufficient to pay the exam nation and adm nistrative
costs of this chapter, the director shall request an appropriation

fromthe general revenue fund to pay those costs.

Sec. 926.29. (A) A delayed price agreenment is an executory
contract whieh that shall be in such a formand contain such terms
as the director of agriculture shall adopt by rule under Chapter
119. of the Revised Code. The agreenent shall be executed by and
between the licensed handl er and the depositor or by their
aut hori zed representatives not later than fifteen days after the
first delivery of an agricultural conmmodity is received for
del ayed pricing under the agreenent. The handler shall nmintain a
file of executed agreenments that are available for inspection at

any reasonable time by the director or his the director's

designated representative. The handl er also shall ase keep
records and | edgers the director considers necessary to docunent
the handler's obligation to the depositor under a del ayed price

agreenent. He The handler also shall alse provide reports, forms,
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and ot her evidence the director shall adopt by rule to docunent
the storage and marketing of commodities under the delayed price

agreenent.

(B) Except Subject to the lien that attaches under section
926.021 O the Revised Code and except as otherw se provided in

division (C) of this section, a |licensed handl er who purchases any
agricultural cormmodity under a del ayed price agreenent at al

tines shall at—al—tirwes maintain the comodity, rights in the
commodity, proceeds fromthe sale of the comobdity, or a

combi nation of the commodity, rights, and proceeds equal to at

| east ninety per cent of the value of his the handler's obligation

for all commodities that he the handl er has purchased that are not

priced under del ayed price agreenents. The obligation shall be

secured or represented by one or nore of the follow ng:

(1) Maintenance of the conmmopdity in storage in the handler's

war ehouse;

(2) Rights in compdities as evidenced by a receipt or ticket
for storage of the conmodities under a bail ment agreenent in

anot her war ehouse approved by the director;

(3) Proceeds fromthe sale of commpdities as evi denced or

represented by one or nore of the follow ng:

(a) Cash on hand or held on account in a state or federally
licensed financial institution or a |ending agency of the farm

credit adm ni stration;

(b) Short-terminvestnents held in time accounts with state
or federally licensed financial institutions or a |ending agency

of the farmcredit adninistration;
(c) Balances in commobdity nargi n accounts;

(d) Commodities sold and shi pped by the handl er under del ayed

price agreenments that have not been priced | ess any paynents or
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advances that have been received by the handl er;

(e) Such other evidence of unencunbered assets as may be
acceptable to the director, including an irrevocable letter of

credit.

(O Aln addition to the lien that attaches under section

926.021 O the Revised Code, a depositor who sells an agricultura

commodity to a licensed handl er under a del ayed price agreenent
ARy, upon giving notice to the handler either at or prior to the
time of delivery, may demand as security for paynent for the
commodity an anount that, at the tine of delivery, is equal to one
hundred per cent of the national |oan rate value of the conmmodity
under the United States department of agriculture price support
program or seventy-five per cent of the average price being paid
for the conmmopdity in the state on the date of demand as published
by the market news service of the departnent of agriculture,

whi chever is |ess. The handler shall satisfy a demand for security
on a comodity sold under a del ayed price agreenment at the

handl er's option by one of the foll ow ng:

(1) Paynment to the depositor by cash or bank draft on the

account of the handler;

(2) Causing an irrevocable letter of credit to be issued to
the depositor by a bank designated by the handl er securing paynent
in the specified amount. The letter of credit shall be subject to
Chapter 1305. of the Revised Code and rul es adopted by the
director pursuant to Chapter 119. of the Revised Code.

Sec. 926.30. (A) No licensed handl er or enployee of a
i censed handl er who receives an agricultural comodity froma
producer, either for sale or for storage under a bail nent
agreenent, shall performa quality test on the conmodity for the

pur pose of applying a premium discount, or conditioning charge
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unl ess the person making the test has conpltetedatrainingcourse
or—on-the-jobtratningas—anagriculturalcommditytester passed

an_exam nation on the subject that is approved by the director of

agriculture. Upon application by a person who has passed the

exam nation, the director shall issue to the person an

agricultural commpdity tester certificate that shall be valid for

a period of three vears. Except as otherwi se provided in this

division, an agricultural commodity tester shall pass an

exam nation on agricultural compdity testing approved by the

director prior to each renewal of a certificate. The director may

exenpt fromthe exam nation requirenent for certificate renewal an

agricultural commdity tester who, during the yvear prior to

expiration of the certificate, successfully conpletes training on

agricultural commodity testing that has been approved by the
director. The director ef—agrieculture shall establish by rule the

eurredlumforthe trainingcourseor—on-the-job standards that
such training that—shal- nust neet in order to be approved by the

director. The rules shall require the training to include

instructions in the use of the official grain standards of the
United States as a basis for determning the quality of the
commodities tested by an agricultural commpdity tester. An

agricultural commodity tester certificate issued prior to the

effective date of this amendnent shall be considered to be valid

until the date on which, at the tine of issuance, it was schedul ed

to expire. Upon expiration of the certificate, the exanination

requi renent for renewal shall apply.

(B) ol Lot Y - , | |
i vis Aot thi . I " , I I , ,

I " hall | L eul | i
certeatethat—shalH—be—vald{tor—aperiod—oftwe—years— The

director may determne that retraining or reviewis necessary for

the tester as a result of changes in or anendnents to the official
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grain standards of the United States, or if the director has
reason to believe that retraining is necessary as a result of
complaints relating to the tester's inability to accurately test
commodi ties according to the official grain standards. A fee to
cover the cost of issuing certificates and adm nistering the
educati onal program shall be established by rule of the director
adopt ed under Chapter 119. of the Revised Code and shall be
deposited into the commpdity handl er regul atory program fund
created in section 926.19 of the Revised Code.

(C The director may suspend or revoke the certificate of an
agricultural cormmodity tester in accordance with Chapter 119. of
the Revised Code for failure or inability of the tester to apply
the official grain standards of the United States in testing the

guality of an agricultural conmodity.

Sec. 926.32. (A There is hereby created the comodity
advi sory commi ssion consisting of seven nenbers to be appoi nted by
the director of agriculture. Not later than January 1, 1983, the
di rector shall make appointnents to the commission. O the initial
appoi ntments, three shall be for terms ending January 1, 1984, two
shall be for ternms ending January 1, 1985, and two shall be for
terms ending January 1, 1986. Thereafter, terns of office shall be
for three years, each termending on the sane day of the sane
nonth of the year as did the termthat it succeeds. Each nenber
shall hold office fromthe date of his appointment until the end
of the termfor which he the nenber was appoi nted. Any nenber
appointed to fill a vacancy occurring prior to the expiration of

the termfor which his the nmenber's predecessor was appointed

shall hold office for the remainder of the term Any menber shal
continue in office subsequent to the expiration date of his the

nenber's termuntil his the nenber's successor takes office or

until a period of sixty days has el apsed, whichever occurs first.
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(B) The conmission shall at all tinmes be conposed of three
farmers who are priwaritby engaged primarily in the production of
agricultural commodities, one licensed handler who is the manager
of a farnmers cooperative, one licensed handler who is the owner
and operator of a warehouse |ocated in a rural area, one |icensed
handl er representing a warehouse | ocated at a major agricultura
commodity transportation center, and one banker who is an officer
of a rural bank. The director shall anndalby designate annually

one nenber of the comm ssion to serve as its ehairmen chairperson

and may, after notice and public hearing, nmay renove any nenber

only for neglect of duty or nalfeasance in office.

(O A vacancy on the conmission shall not inpair the right of
the other nmenbers to exercise all of the conmission' s powers. Two
farmer nenbers and two handl er nmenbers shall constitute a quorum

for the conduct of business of the conmm ssion.

(D) The conmi ssion shall neet A—Colurbus at | east three

times annually at times that the comm ssion shall set by rule and

nmay neet at other times that the ehai+rrman chairperson or a
maj ority of the comm ssion nmenbers considers appropriate,;
provi ded, that no neeting shall be held on the call of the

ehairman chairperson unless at | east seven days' witten notice is

first given to all nenmbers of the commi ssion.

(E) Each nmenber shall be reinbursed for his the nmenber's

actual and necessary expenses incurred in the discharge of his

duties as a comnmm ssion nenber.

(F) The conmi ssion may adopt, anend, or rescind rules or

procedures governing the conduct of its internal affairs.

(G The comm ssion may request fromthe director, and the
director shall provide, neeting space, assistance, services, and

data to enable it to carry out its functions.

(H Al costs of the conmission, including all of the
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expenses of its nenbers and consultants authorized in this
section, shall be paid fromthe comodity handl er regul atory
program fund created in section 926.19 of the Revised Code

pursuant to itenized vouchers approved by the ehai+rrman chairperson

of the conm ssion and the director.

(1) The director shall designate an official or enployee of
the departnent of agriculture to act as the executive secretary of
the commi ssion. The director also may alse request the attendance
at neetings of the conm ssion consultants with expertise in
agricultural law, marketing, statistics, or any other subject to
advi se and consult with the conm ssion on matters on the agenda of
any regul ar or special neeting of the conm ssion. The expenses
i ncurred by consultants attendi ng those neetings shall be
rei mbursed according to division (H of this section. The
executive secretary shall keep or cause to be kept a permanent
journal of all neetings, proceedings, findings, deterninations,
and reconmendati ons of the conmission, including an itenized
statenent of the expenses allowed to each nenber of the conmi ssion
and consul tants under this section. The journal shall be a public

record.

(J) In addition to the authority granted in division (F) of
section 926.05, division (B) of section 926.17, divisions (A and
(O of section 926.18, and division (B) of section 926.19 of the
Revi sed Code, the conm ssion shall advise and counsel the director

on all matters relating to:
(1) The admi nistration of this chapter;

(2) The devel opment of rules authorized by section 926.02 of
t he Revi sed Code;

(3) Any other matters that the conm ssion and the director

consi der appropriate in carrying out this chapter

Sec. 926.36. The Director of Agriculture may enter into a
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contract with a marketing association that is involved in a

program desi gned to i nprove or expand the market for an

agricultural commdity and funded by an assessnent that is |evied

on producers of the agricultural commpdity and cal cul ated on the

basis of the volune of agricultural commodities produced by the

producer. Under the contract., the nmarketing associ ati on may aqree

to pay the Director a nutually acceptable sumand in exchange the

Director may agree to furnish the marketing association with

information that the Director obtains under section 926.11 of the

Revi sed Code regardi ng the volune of commodities produced by

producers who participate in the marketi ng program and rel ated

financial informtion.

The marketing association may use the information to

determ ne whether a producer has truthfully disclosed the vol une

of agricultural commpdities produced by the producer and whet her

the marketing association has received the correct amount in

assessnents.

Any sumpaid to the Director under a contract entered into

under this section shall be deposited in the commpdity handl er

requl atory programfund created in section 926.19 of the Revised
Code.

Sec. 926.99. (A Wheewer (1) Except as provided in division

(A (2) of this section, whoever violates section 926.04 of the

Revi sed Code is guilty of a mner nisdeneanor of the first degree

on a first offense and a felony of the fifth degree on each

subsequent of f ense.

(2) A person who violates section 926.04 of the Revised Code

and who is insolvent and financially unable to satisfy a clainant

as defined in section 926.021 of the Revised Code is quilty of a

felony of the fifth degree if the financial obligation owed by the

offender to the claimant is five hundred dollars or nbre and is
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| ess than five thousand dollars. |If the financial obligation is

five thousand dollars or nbre and is | ess than one hundred

thousand dollars, the offender is quilty of a felony of the fourth

degree. |If the financial obligation is one hundred thousand

dollars or nore, the offender is quilty of a felony of the third

degree.

(B) Whoever violates division (E) or (F) of section 926.20 or
division (A of section 926.22 of the Revised Code is guilty of a
m nor m sdenmeanor on a first offense and a mi sdeneanor of the

second degree on each subsequent offense.

(C) Whoever violates division (G of section 926.20 or
section 926.34 or 926.35 of the Revised Code is guilty of a felony

of the fourth degree.

(D) Whoever violates division (A of section 926.28, or
di vision (B) of section 926.29, of the Revised Code is guilty of a
felony of the fifth degree.

(E) Whoever violates section 926.31 of the Revised Code is

guilty of a m sdeneanor of the fourth degree.

Section 2. That existing sections 926.01, 926.021, 926. 05,
926. 06, 926.10, 926.16, 926.18, 926.19, 926.29, 926.30, 926. 32
and 926.99 of the Revised Code are hereby repeal ed.
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