As Reported by the Senate Energy, Natural Resources and
Environment Committee

122nd General Assembly
Regular Session Sub. S. B. No. 219
1997-1998

Senators Gardner, Cupp, Kearns, Suhadolnik, Nein

A BILL

To anend sections 3745.70 to 3745.73 and to enact
sections 3745.74, 3753.01 to 3753.10, and 3753.99
of the Revised Code to require the owners or
operators of stationary sources that have nore
than the threshold quantity of a regul ated
substance to subnit a risk nanagenent plan rel ated
to that regul ated substance, to establish the
requi rements of the risk nanagenent program and
to revise the statutes relating to environnmenta

audi ts.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 3745.70, 3745.71, 3745.72, and
3745. 73 be anended and sections 3745.74, 3753.01, 3753.02,
3753. 03, 3753.04, 3753.05, 3753.06, 3753.07, 3753.08, 3753.09,
3753. 10, and 3753.99 of the Revised Code be enacted to read as

foll ows:

Sec. 3745.70. As used in sections 3745.70 to 3745.73 of the
Revi sed Code:

(A "Environnental audit" nmeans a voluntary, thorough, and

di screte self-evaluation of one or nore activities at one or nore
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facilities or properties that is docunented; is designed to

i mprove conpliance, or identify, correct, or prevent
nonconpl i ance, with environnental laws; and is conducted by the
owner or operator of a facility or property or the ewnrer owner's
or operator's enpl oyee or independent contractor. An environnenta
audit may be conducted by the owner or operator of a facility or
property, the owner's or operator's enployees, or independent

contractors. Once initiated, an audit shall be conpleted within a

reasonable tinme, not to exceed six nonths, unless a witten

request for an extension is approved by the director of

envi ronnental protection based on a show ng of reasonabl e grounds.

An audit shall not be considered to be initiated until the owner

or operator or the owner's or operator's enpl ovee or independent

contractor actively has bequn the self-evaluation of environnental

conpl i ance.

(B) "Activity" means any process, procedure, or function that

is subject to environnental |aws.

(O "Voluntary" nmeans, with respect to an environnmental audit
of a particular activity, that aH both of the follow ng apply

when the audit of that activity conmences:

(1) The audit is not required by law, prior litigation, or an

order by a court or a governnment agency;

(2) The owner or operator who conducts the audit does not
know or have reason to know that a government agency has comrenced
an investigation or enforcenent action that concerns a violation
of environnental |aws involving the activity or that such an

investigation or enforcement action is inmnent.

(D) "Environmental audit report” neans interimor final data,
docunents, records, or plans that are necessary to an
environmental audit and are coll ected, devel oped, nade, and

nmai ntained in good faith as part of the audit, and may incl ude,
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without limtation:

(1) Analytical data, |aboratory reports, field notes and
records of observations, findings, opinions, suggestions,
concl usi ons, drafts, nmenoranda, draw ngs, photographs,
comput er-generated or electronically recorded informati on, naps,

charts, graphs, and surveys;

(2) Reports that describe the scope, objectives, and nethods
of the environnental audit, audit managenent policies, the
i nformati on gai ned by the environmental audit, and concl usi ons and

reconmendati ons together with exhibits and appendi ces;

(3) Menoranda, docunents, records, and plans anal yzing the
environmental audit report or discussing inplenentation,
prevention, conpliance, and renedi ation issues associated with the

envi ronnental audit.

"Environnmental audit report" does not mean corrective or

renedi al action taken pursuant to an environnental audit.

(E) "Environnental |aws" neans sections 1511.02 and 1531. 29,
Chapters 3704., 3734., 3745., 3746., 3750., 3751., 3752., 6109.,
and 6111. of the Revised Code, and any other sections or chapters
of the Revised Code the principal purpose of which is
environmental protection; any federal or |ocal counterparts or
ext ensi ons of those sections or chapters; rules adopted under any
such sections, chapters, counterparts, or extensions; and terns
and conditions of orders, pernits, licenses, license renewals,
vari ances, exenptions, or plan approvals issued under such

sections, chapters, counterparts, or extensions.

Sec. 3745.71. (A) Fhe Except as otherwi se provided in

division (C) of this section, the owner or operator of a facility
or property who conducts an environnmental audit of one or nore

activities at the facility or property has a privilege with
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respect to both of the foll ow ng:

(1) The contents of an environnmental audit report that is

based on the audit;

(2) The contents of comunications between the owner or
operator and enpl oyees or contractors of the owner or operator, or
anong enpl oyees or contractors of the owner or operator, that are
necessary to the audit and are nmade in good faith as part of the
audit after the enpl oyee or contractor is notified that the

communi cation is part of the audit.

(B) Except as otherwi se provided in or ordered pursuant to
this section, information that is privileged under this section is
not adm ssible as evidence or subject to discovery in any
ermnal— civil+~ or admnistrative proceeding and a person who
possesses such information as a result of conducting or

participating in an environnental audit shall not be conpelled to

testify in any erimnal— civil+~ or administrative proceedi ng
concerning the eontents privileged portions of that—infermration

the environnental audit.

(C The privilege provided in this section does not apply to

crimnal investigations or proceedings. Wiere an audit report is

obtai ned, reviewed, or used in a crimnal proceeding. the

privilege provided in this section applicable to civil or

adm ni strative proceedings is not waived or elimnated.

Furthernore, the privilege provided in this section does not apply

to particular information under any of the follow ng

ci rcunst ances:

(1) The privilege is not asserted with respect to that
i nformation by the owner or operator to whomthe privilege

bel ongs.

(2) The owner or operator to whomthe privil ege bel ongs
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voluntarily testifies, or has provided witten authorization to an
enpl oyee, contractor, or agent to testify on behalf of the owner

or operator, as to that infornation.

(3) Acourt of record in a ermral—oe+ civil proceeding or
the tribunal or presiding officer in an adm nistrative proceeding
finds, pursuant to this section, that the privilege does not apply

to that information.

(4) The information is required by law to be coll ected,
devel oped, mmintai ned, reported, or otherwi se nade available to a

gover nment agency or otherwise is required by law to be disclosed

publicly.

(5) The information is obtained froma source other than an
environnmental audit report, including, without limtation
observation, sanpling, nonitoring, a conmunication, a record, or a
report that is not part of the audit on which the audit report is

based.

(6) The information is collected, devel oped, nmade, or

mai ntained in bad faith or for a fraudul ent purpose.

(7) The owner or operator to whomthe privil ege bel ongs
wai ves the privilege, in whole or in part, explicitly or by
engagi ng in conduct that manifests a clear intent that the
informati on not be privileged. |If an owner or operator introduces
part of an environmental audit report into evidence in a civil+
erimnral— or adninistrative proceeding to prove that the owner or
operator did not violate, or is no |longer violating, any
environmental |aws, the privilege provided by this section is
wai ved with respect to all information in the audit report that is

relevant to that issue.

(8)(a) The information shows evidence of nonconpliance with

environnental |aws and the owner or operator fails to do any of

the foll ow ng:
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(L) Pronptly initiate reasonable efforts to achieve

conmpl i ance with-those laws—are not—initiatedand pursued upon

di scovery of the nonconpliance through an environnental audit:;

(Li) Pursue conpliance with reasonable diligence uper

(Lii) Achieve conpliance within a reasonable tine.

(b) "Reasonabl e diligence" includes, without linmtation

compliance with section 3745.72 of the Revised Code.

(9) The information contains evidence that a governnent

agency charged with enforcing environnental |aws alleges is

necessary to prevent imm nent and substantial endangernent or harm

to human health or the environnent.

(10) Any circunmstance in which both of the follow ng apply:

(a) The information contains evidence regardi ng an al |l eged
violation of environmental |aws and a government agency charged
with enforcing any of those | aws has a substantial need for the
information to protect public health or safety or to prevent

Hwirent—and substantial harmto property or the environnent;

(b) The governnent agency is unable to obtain the substantial
equi val ent of the information by other neans w thout unreasonabl e

del ay or expense.

203-(11) The information consists of personal know edge of an
i ndi vidual who did not obtain that infornmation as part of an

envi ronnental audit.

+35-(12) The information is not clearly identified as part of
an environnental audit report. For purposes of this section, clear
identification of infornmation as part of an environnental audit

report includes, without Iimtation, either of the follow ng:
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(a) The information is contained in a docunent and the front
cover, the first page, or a conparable part of the docunent is
prominently | abeled with "environmental audit report: privileged

i nformati on" or substantially conparabl e | anguage;

(b) The information is contained in an electronic record and
the record is programmed to display or print prom nently
"environnmental audit report: privileged informtion" or
substantially conparabl e | anguage before the privil eged

information is displayed or printed.

(13) The information existed prior to the initiation of the

environnmental audit under division (A of section 3745.70 of the
Revi sed Code.

(D) If the privilege provided in this section belongs to an
owner or operator who is not an individual, the privilege may be
asserted or waived, in whole or in part, on behalf of the owner or
operator only by an officer, nanager, partner, or other conparable
person who has a fiduciary relationship with the owner or operator
and is authorized generally to act on behalf of the owner or
operator or is a person who is authorized specifically to assert

or waive the privilege.

(E) A person asserting the privilege provided in this section
has the burden of proving the applicability of the privilege by a
preponderance of the evidence. |If a person seeking disclosure of
information with respect to which a privilege is asserted under
this section shows evidence of nonconpliance with environnmenta
| aws pursuant to division (C)(8) of this section, the person
asserting the privilege also has the burden of proving by a
pr eponder ance of the evidence that reasonable efforts to achieve
conpliance with those laws were initiated pronptly and that

conpliance was pursued with reasonabl e diligence pursuant—tothat
di-visien and achieved within a reasonable tine.
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(F) 85 Wien determ ning whether the privilege provided by
this section applies to particular information, a court of record
that is not acting pursuant to division (G of this section, or
the tribunal or presiding officer in an adm nistrative proceeding,
shall conduct an in canera review of the information in a manner

consistent with applicable rules of procedure.

(G (1) The prosecuting attorney of a county or the attorney
general, having probable cause to believe, based on infornation
obt ai ned froma source other than an environnental audit report,
that a violation has been conmitted under environnental |aws, nay
obtain information with respect to which a privilege is asserted
under this section pursuant to a search warrant, subpoena, or
di scovery under the Rules of Civil Procedure er—theRules—of
Crm-hal—Procedure. The prosecuting attorney or the attorney
general imediately shall place the information under seal and

shall not review or disclose its contents.

(2) Not later than sixty days after receiving an
environmental audit report under division (G (1) of this section,
the prosecuting attorney or the attorney general may file with the
court of conmmon pleas of a county in which there is proper venue
to prosecute the alleged violation a petition requesting an in
camera hearing to determne if the informati on described in
division (G (1) of this section is subject to disclosure under
this section. Failure to file such a petition shall cause the
information to be released to the owner or operator to whomit

bel ongs.

(3) Upon the filing of a petition under division (G (2) of
this section, the court shall issue an order scheduling an in
camera hearing, not later than forty-five days after the filing of
the petition, to deternmne if any or all of the information
described in division (G (1) of this section is subject to

di scl osure under this section. The order shall allow the
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prosecuting attorney or the attorney general to renove the sea
fromthe report in order to review it and shall place appropriate
linmtations on distribution and review of the report to protect

agai nst unnecessary di scl osure.

(4) The prosecuting attorney or the attorney general nay
consult with governnent agencies regarding the contents of the
report to prepare for the in canera hearing. Information described
in division (G (1) of this section that is used by the prosecuting
attorney or the attorney general to prepare for the in canera
hearing shall not be used by the prosecuting attorney, the
attorney general, an enployee or agent of either of them or an
agency described in division (G (4) of this section in any
i nvestigation or proceedi ng agai nst the respondent, and ot herw se
shal | be kept confidential, unless the infornmation is subject to

di scl osure under this section.

(5) The parties may stipulate that infornation contained in
an environnental audit report is or is not subject to disclosure

under this section

(6) If the court determines that information described in
division (G (1) of this section is subject to disclosure under
this section, the court shall conpel disclosure under this section
of only the information that is relevant to the proceeding

described in division (G (1) of this section

(H Nothing in this section affects the nature, scope, or
application of any privilege of confidentiality or nondi scl osure
recogni zed under another section of the Revised Code or the common
| aw of this state, including, without Iimtation, the work product

doctrine and attorney-client privilege.

(1) The privilege provided by this section applies only to
i nformati on and comuni cati ons that are part of environnenta
audits conducted initiated after March 13, 1997, and conpl eted
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before January 1, 200% 2004, in accordance with the tine franes

specified in division (A of section 3745.70 of the Revi sed Code.

Sec. 3745.72. (A) The owner or operator of a facility or
property who conducts an environnental audit of the facility or
property and pronptly and voluntarily discloses infornmation
contained in or derived froman audit report that is based on the
audit and concerns an alleged violation of environnmental |laws to
the director of the state agency that has jurisdiction over the
all eged violation is i mune fromany adm nistrative and civil

penalties for that specific violation disclosed, except that where

the disclosed violation has resulted in significant econonc

benefit, there is no immnity for the econonic benefit conponent

of the administrative and civil penalties for that violation. An

owner or operator asserting entitlement to such inmunity has the
burden of proving that entitlenment by a preponderance of the

evi dence.

(B) For the purposes of this section, a disclosure of
information is voluntary with respect to an all eged viol ation of

environmental laws only if all of the follow ng apply:

(1) The disclosure is made pronptly after the information is
obt ai ned t hrough the environnmental audit by the owner or operator

who conducts the environnental audit;

(2) A reasonable, good faith effort is made to achi eve
conmpliance as quickly as practicable with environnmental |aws

applicable to the information discl osed;

(3) Conpliance with environnental |aws applicable to the
i nformati on disclosed is achieved as quickly as practicable or
Wi thin such period as is reasonably ordered by the director of the

state agency that has jurisdiction over the alleged violation;

(4) The owner or operator cooperates with the director of the
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state agency that has jurisdiction over the alleged violation in
i nvestigating the cause, nature, extent, and effects of the

nonconpl i ance;

(5) The disclosure is not required by law, prior litigation,

or an order by a court or a governnment agency;

(6) The owner or operator who makes the discl osure does not
know or have reason to know that a governnent agency charged with
enforcing environnental |aws has conmenced an investigation or
enforcenment action that concerns a violation of such | aws

i nvolving the activity.

(C For the purposes of this section, a disclosure shall be
in witing, dated, and hand delivered or sent by certified mail to
the director of the state agency that has jurisdiction over the
all eged violation, and shall contain all of the following in a

printed letter attached to the front of the disclosure:

(1) The nane, address, and tel ephone nunber of the owner or

operator maki ng the disclosure;

(2) The nane, title, address, and tel ephone nunber of one or
nore persons associated with the owner or operator who may be

contacted regardi ng the disclosure;

(3) A brief summary of the alleged violation of environnental
laws, including, without limtation, the nature, date, and
| ocation of the alleged violation to the extent that the

information is known by the owner or operator

(4) A statenent that the information is part of an
environnmental audit report and is being disclosed under section
3745.72 of the Revised Code in order to obtain the inmmunity

provi ded by that section

(D) This section does not provide imunity fromthe paynent

of damages for harmto persons, property, or the environnent; the
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paynment of reasonable costs incurred by a governnent agency in
responding to a disclosure; or responsibility for the renedi ation

or cl eanup of environnmental harm under environnental |aws.

(E) The inmmunity provided by this section does not apply te

wHth—respectto-that—aetivity under any of the follow ng

Ci rcunst ances:

(1) Wthin the three-year period prior to disclosure, the

owner or operator of a facility or property has committed

significant violations that constitute a pattern of continuous or

repeated violations of environnental |aws, settl enent agreenents,

or judicial orders and that arose from separate and di stinct

events. For the purposes of division (E)(1) of this section, a

pattern of continuous or repeated violations also may be

denponstrated by nmultiple settlenent agreenents related to

substantially the sane alleged significant violations that

occurred within the three-vear period imediately prior to the

voluntary disclosure. Determnm nation of whether a person has a

pattern of continuous or repeated violations under division (E)(1)

of this section shall be based on the conpliance history of the

property or specific facility at issue.

(2) Wth respect to a specific violation, the violation

resulted in serious harmor in inmnent and substanti al

endangernent to hunman health or the environnment.

(3) Wth respect to a specific violation, the violation is of

a specific requirenent of an adm nistrative or judicial order.

(F) The imrunity provided by this section applies only to
di scl osures nade concerni ng environnental audits econducted

initiated after March 13, 1997, and conpl eted before January 1,
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2001 2004, in accordance with the tine franes specified in
division (A of section 3745.70 of the Revi sed Code.

(G The imunity provided by this section applies to a person
who nmakes a good faith disclosure to a state agency under this
section even though another state agency is determ ned to have
jurisdiction over an alleged violation of environnental |aws

indicated in the disclosure.

(H Each state agency that receives a disclosure under this
section pronptly shall record receipt of the disclosure, determne
whether it has jurisdiction over the alleged violation of
environmental |laws indicated in the disclosure, and, if it does
not have such jurisdiction, deliver the disclosure docunents to
the director of a state agency that has jurisdiction over the
alleged violation. If a disclosure indicates alleged violations of
environmental |aws that are under the jurisdiction of nmore than
one state agency, the state agency that first receives the
di scl osure and has jurisdiction over any of the alleged violations
pronptly shall notify the director of each state agency that has
jurisdiction over any of such alleged violations. The director of
each state agency that receives a disclosure under this section,
or is notified by another state agency that the director's agency
has jurisdiction over an alleged violation of environnental |aws
indicated in the disclosure, pronptly shall deliver witten notice
of that fact by certified mail to the owner or operator who made
the disclosure. The notice shall identify the state agency that
sends the notice; state the nane, title, address, and tel ephone
nunber of a person in the agency whe whom the owner or operator
may contact regarding the disclosure; and state the nanme, address,
and tel ephone nunber of the director of any other state agency
notified about the disclosure because that agency has jurisdiction
over an alleged violation of environmental |laws indicated in the

di scl osure.
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Sec. 3745.73. Not later than March 31, 2000 2002, the
di rector of environmental protection, in consultation with the
attorney general, appropriate federal, state, and |ocal agencies,
and appropriate statew de organi zations, shall submt to the

presi dent of the senate and the speaker of the house of

representatives a report on the operation and inpacts of this—aet

Substitute Senate Bill No. 138 of the 121st general assenbly,

i ncluding the inpact on environmental conpliance and protection.
The attorney general and each state agency that has received a
di scl osure under section 3745.72 of the Revised Code shal
cooperate with the director in preparing the report required by
this section and shall subnit information relevant to the report
to the director not later than January 31, 2000 2002.

Sec. 3745.74. Nothing in sections 3745.70 to 3745.73 of the

Revi sed Code shall be construed to linmt or affect either of the

foll owi ng:

(A) The authority or obligation of any governnment agency

pursuant to section 149.43 of the Revised Code:

(B) Any enpl oyee protection rights under federal or state

| aws.

Sec. 3753.01. As used in this chapter:

(A) "Accidental release" neans an unanticipated enission of a

reqgul ated substance into the anbient air froma stationary source.

(B) "Cean Air Act Anmendnents"” neans the "C ean Air Act
Amendnments of 1990." 91 Stat. 685, 42 U S.C 7401 et al.., as

anended, and requl ati ons adopted under it.

(©) "Covered process" nmeans a process that has a requl ated

substance present in an anount that is in excess of the threshold

quantity established in rules adopted under section 3753.02 of the
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Revi sed Code.

(D) "Environnental receptor"” neans natural areas such as

national or state parks, forests, or nonunents; federally

desi gnated or state-designated wildlife sanctuaries, preserves,

refuges, or areas; and federal w | derness areas, that could be

exposed at any tine to toxic concentrations, radiant heat., or

overpressure greater than or equal to the endpoints prescribed in

rul es adopt ed under section 3753.02 of the Revised Code and that

can be identified on United States geol ogi cal survey nmps.

(E) "Omer or operator" mnmeans any person who owns, | eases,

operates, controls, or supervises a stationary source.

(E) "Process" neans any activity involving a requl ated

substance, including any use, storage., manufacturing. handling, or

on-site novenent of the substance or any conbi nation of these

activities. Any group of vessels that are interconnected, or

separate vessels that are located in such a nanner that a

requl ated substance potentially could be involved in a rel ease,

shall be considered a single process.

(© "public" nmeans any person except enployees or contractors

at _a stationary source.

(H "public receptor"” nmeans off-site residences, institutions

such as schools or hospitals, industrial, commercial, and office

bui |l di ngs, parks., or recreational areas inhabited or occupi ed by

the public at any tinme where the public could be exposed to toxic

concentrations., radiant heat. or overpressure as a result of an

accidental rel ease.

(L) "Requl ated substance" neans a toxic or flanmable

substance listed in rul es adopted under section 3753.02 of the
Revi sed Code.

(J) "Risk managenent plan" neans a ri sk managenent pl an
reqgui red under section 3753.03 of the Revised Code.
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(K) "Stationary source" neans any buildings, structures,

equi pnent, installations, or substance-enitting stationary

activities that belong to the sane industrial group as described

in the standard i ndustrial classification manual, 1987, that are

|l ocated on one or nore contiguous properties under the control of

the sane person or persons, and fromwhich an accidental rel ease

may occur. Properties shall not be considered contiquous solely

because of a railroad or pipeline right-of-way.

(1) "Stationary source" includes transportation containers

that are used for storage not incident to transportation and

transportation containers that are connected to equipnent at a

stationary source for |oading and unl oading. "Stationary source"

does not include the transportation, including storage incident to

transportation, of any requl ated substance under this chapter.

"Stationary source" does not include naturally occurring

hydr ocar bon reservoirs.

(2) "Transportation" includes, but is not limted to,

transportation that is subject to oversight or reqgulation under 49

CFEF R part 192, 193. or 195, or to a state natural gas or

hazardous liquid programfor which the state has in effect a

certification to the United States departnent of transportation
under 49 U.S. C. 60105.

(L) "Threshold quantity" neans the quantity established for a

requl ated substance in rules adopted under section 3753.02 of the

Revi sed Code that, if exceeded, subjects an owner or operator to

conpliance with this chapter and rul es adopted under it.

(M "Vessel" neans any reactor, tank, drum barrel, cylinder

vat, kettle, boiler, pipe, hose, or other container.

Sec. 3753.02. For the purpose of inmplenenting and

adm ni stering this chapter, the director of environnenta

protection nay adopt, amend, and rescind rules in accordance with
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Chapter 119. of the Revised Code. The rules shall be consi stent

with, equivalent in scope, content, and coverage to, and no nore

stringent than the requirenments of section 112(r) of the Cean Air

Act Anendnents and any requl ati ons adopted pursuant to that

section. Rules adopted under this section nmay do any or all of the

foll owi ng:

(A) ldentify and list requlated substances and establish a

threshold quantity for any requl ated substance in a process at a

stationary source;

(B) Add requl ated substances to or delete requl ated

substances fromthe list established in rules adopted under this

section or revise the threshold quantity for any regqul ated

subst ance;

(© Prescribe toxic and flammbl e endpoints for reqgul ated

subst ances;

(D) Prescribe the forns and all of the elenents of risk

nanagenent pl ans;

(E) Prescribe the schedule and format for the subnission of

ri sk managenent plans and other information required to be

subnitted under this chapter or rules adopted under it;

(E) Prescribe criteria for developing and inplenenting a

nmanagenent system required under section 3753.04 of the Revised

Code to oversee the inplenentation of the elenents of a risk

nmanagenent program

(G Prescribe criteria for conducting a hazard assessnent

reqgui red under section 3753.04 O the Revised Code. including. but

not limted to, criteria for a worst case rel ease assessnent;

(H Prescribe criteria for the inplenentati on of prevention

requi rements for covered processes that are subject to program 2

or program 3 requirenents under section 3753.04 O the Revised
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Code;

(L) Prescribe criteria for devel oping an energency response

program requi red under section 3753.04 O the Revised Code;

(Jd) Prescribe record-keeping and audit requirenents,

including, but not limted to, requirenents governing the

avai lability of records to individuals and other persons as
provided in section 114(C) of the Cean Air Act Amendnents:;

(K) Establish any other requirenents that the director

deternines to be necessary or appropriate to inplenent and

adnmi ni ster this chapter

Sec. 3753.03. (A) Effective upon the date that the United

States environnental protection agency del egates the program

created under section 112(r) of the Cean Air Act Anendnents to

the environnental protection agency of this state, an owner or

operator of a stationary source that has a covered process shal

devel op and submit a risk managenent plan no | ater than the | atest

of the foll ow ng:

(1) June 21, 1999:

(2) The date on which a reqgulated substance is first present

above a threshold quantity in a process at the stationary source;

(3) Three vears after the date on which a requl ated subst ance

at the stationary source is first listed under 40 C.F. R 68. 130.

(B) An_owner or operator who is subject to division (A) of

this section shall submt a sinagle risk nmanagenent plan that

reflects all covered processes at the stationary source by the

applicabl e deadline established under that division and that is in

the formrequired by the director of environnmental protection in

rul es adopted under section 3753.02 of the Revised Code. The risk

nmanagenent plan shall include all of the follow ng, as applicable:
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(1) Areqgistration that reflects all covered processes at the

stationary source pursuant to 40 C F. R 68. 160;

(2) The applicable information required to be submitted with

the plan under section 3753.04 of the Revised Code:

(3) Asummary of the actions taken to conply with all of the

other applicable requirenents established under section 3753.04 of

the Revi sed Code.

(© An _owner or operator who has submitted a risk nmanagenent

plan as required by division (A) of this section or subnitted an

update to a risk managenent plan under division (C of this

section shall revise, update, and submt the risk managenent pl an

in accordance with whichever of the following is applicable:

(1) Not later than five years after the initial subm ssion of

the ri sk managenent plan under division (A of this section;

(2) Not later than five years after the nost recent update of

the risk managenment plan subm tted under division (C of this

section;

(3) As otherwi se provided in rules adopted by the director
under section 3753.02 of the Revised Code.

(D) No owner or operator who is required to submt a risk

managenent plan shall fail to do so.

(E) An _owner or operator who is required to subnit a risk

nmanagenent plan and who knowingly nmakes a false statenent in the

plan, on a record upon which information in the plan is based, or

on or pertaining to any other information or records required to

be mni ntained under this chapter or rules adopted under it is

quilty of falsification under section 2921.13 of the Revised Code.

Sec. 3753.04. (A In addition to conplying with section

3753. 03 of the Revised Code, the owner or operator of a stationary

source at which one or nore covered processes are present, as part
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of the owner or operator's risk managenent program shall conply

with program 1, program 2, or program 3 requirenents established

under this section or with a conbination of those requirenents. An

owner or operator shall determ ne which of those requirenents

apply to the covered processes that are present at the stationary

source as provided in divisions (B) to (D) of this section. An

owner or operator shall conply with all levels of program

requi renents that apply to the covered processes at the owner or

operator's stationary source.

(B) The owner or operator of a stationary source at which a

covered process is present is subject to program1 reaquirenents

establ i shed under division (E) of this section if the covered

process neets all of the follow ng conditions:

(1) For the five years prior to the submi ssion of a risk

nmanagenent plan, the process has not had an acci dental rel ease of

a regul ated substance where exposure to the substance, its

reaction products, overpressure generated by an expl osi on

involving the substance, or radiant heat generated by a fire

involving the substance led to any of the follow ng occurrences

off-site:

(a) Death of any person

(b) Injury to any person;

(c) Response or restoration activities for an environnental

receptor.

(2) The distance to a toxic or flammble endpoint for a worst

case rel ease assessnent conducted pursuant to a hazard assessnent

as specified in rules adopted under section 3753.02 of the Revised

Code is less than the distance to any public receptor:

(3) Energency response procedures have been coordinated

bet ween the stationary source and | ocal energency pl anni ng and

response organi zations.
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(© The owner or operator of a stationary source at which a

covered process is present is subject to program 2 regquirenents

establi shed under division (F) of this section if the covered

process does not neet the conditions established under division
(B) or (D) of this section

(D) The owner or operator of a stationary source at which a

covered process is present is subject to program3 reqguirenents

establi shed under division (G of this section if the covered

process does not neet the conditions established under division

(B) of this section and either of the followi ng conditions is net:

(1) The process is in standard industrial classification code

2611, 2812, 2819, 2821, 2865. 2869. 2873, 2879, or 2911

(2) The process is subject to the United States occupational

safety and health admi nistration safety nmanagenent standard under
29 CF.R 1910.119.

(E) The owner or operator of a stationary source at which one

or nore covered processes are present that neet the conditions

establ i shed under division (B) of this section shall conmply with

all of the following program1 requirenents:

(1) Submit with the risk managenent plan an analysis of the

wor st case rel ease scenario for each covered process and

docunentation that the nearest public receptor is beyond the

di stance to a toxic or flammbl e endpoi nt;

(2) Submit with the risk managenent plan a five-year accident

hi story for the process;

(3) Ensure that response actions have been coordinated with

|l ocal energency planni ng and response _agenci es;

(4) Certify in the risk managenent plan that "Based upon

criteria in rules adopted by the Director of Environnenta

Prot ecti on under section 3753.02 of the Revised Code, the distance

Page 21

602
603
604
605
606

607
608
609
610
611

612
613

614
615
616

617
618
619
620

621
622
623
624

625
626

627
628

629
630
631



Sub. S. B. No. 219
As Reported by the Senate Energy, Natural Resources and Environment
Committee

to the specified endpoint for the worst case rel ease scenario for

the following process(es) is Iless than the distance to the nearest

public receptor: (list processes). within the past five years, the

process(es) has (have) had no accidental release that caused

off-site inpacts as described in rules adopted by the D rector

under section 3753.02 of the Revised Code. No additional neasures

are necessary to prevent off-site inpacts from accidenta

rel eases. In the event of fire, explosion, or a rel ease of a

requl ated substance fromthe process(es)., entry within the

di stance to the specified endpoints nmay pose a danger to public

ener gency responders. Therefore., public energency responders

should not enter this area except as arranged with the energency

contact indicated in the risk nmanagenent plan. The undersi gned

certifies that, to the best of nmy know edge., the information

submitted is true, accurate, and conplete. (signature, title, date

signed)"

(F) The owner or operator of a stationary source at which one

or nore covered processes are present that neet the conditions

establ i shed under division (C of this section shall comply with

all of the follow ng program 2 requirenents:

(1) Develop and inplenent a managenent systemin accordance

with rul es adopt ed under section 3753.02 of the Revi sed Code;

(2) Conduct a hazard assessnent in accordance with rules
adopt ed under section 3753.02 of the Revised Code;

(3) Lnplenment program 2 prevention requirenents or inpl enent

program 3 prevention requirenents in accordance with rules adopted

under section 3753.02 of the Revi sed Code;

(4) Submit as part of the risk managenent plan information on

prevention program el enents for covered processes that are subject

to program 2 requirenents;

(5) Develop and inplenent an energency response programin
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accordance with rul es adopted under section 3753.02 of the Revised

Code.

(G The owner or operator of a stationary source at which one

or nore covered processes are present that neet the conditions

establ i shed under division (D) of this section shall comply with

all of the followi ng program 3 requirenents:

(1) Develop and inplenent a managenent systemin accordance

with rul es adopt ed under section 3753.02 of the Revised Code;

(2) Conduct a hazard assessnent in accordance with rules
adopt ed under section 3753.02 of the Revised Code;

(3) Lnplenent program 3 prevention requirenents in accordance

with rules adopted under section 3753.02 of the Revised Code;

(4) Submit as part of the risk managenent plan information on

prevention prodgram el enents for covered processes that are subject

to program 3 requirenents:;

(5) Develop and inplenent an energency response programin

accordance with rules adopted under section 3753.02 of the Revised

Code.

(H Lf at any tinme a covered process at a stationary source

no | onger neets the conditions established under this section for

its program|level., the owner or operator shall conply with the

reqgui renents of the new program|level that applies to the covered

process and shall update the risk nmanagenent plan and i nfornmation

submitted with it not later than six nonths after the change in

conpliance with this chapter and rul es adopted under it.

Sec. 3753.05. (A) An owner or operator who is required to

subnit a risk managenent plan shall pay annually to the

environnmental protection agency a fee of fifty dollars together

with any of the follow ng applicable fees:
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(1) Afee of sixty-five dollars if a covered process in the

stationary source includes propane and propane is the only

reqgul ated substance at the stationary source over the threshold

guantity:

(2) Afee of sixty-five dollars if a covered process in the

stationary source includes anhydrous ammpnia that is sold for use

as an aqgricultural nutrient and is on-site over the threshold

guantity:;

(3) Afee of two hundred dollars for each regul ated substance

over the threshold quantity. Propane shall be considered a

regul at ed substance subject to the fee | evied under division

(A)(3) of this section only if it is not the only requl ated

subst ance over the threshold quantity. Anhydrous ammpni a shall be

considered a reqgul ated substance subject to the fee | evied under

division (A (3) of this section only if it is not sold for use as

an agricultural nutrient.

(B) In_accordance with rules adopted under section 3753.02 of

the Revised Code. the fees assessed under division (A of this

section shall be collected for the vear 1999 no later than June

21, 1999. Thereafter, the fees shall be collected no later than

the first day of Septenber of each year. The fees assessed under

division (A of this section for a stationary source shall be

based upon the requl ated substances present over the threshold

quantity identified in the risk managenent plan on file for

cal endar vear 1999 as of the twenty-first day of June and for each

subsequent cal endar vear as of the first day of Septenber

(©) An owner or operator who is required to subnmit a risk

nanagenent plan and who fails to subnmit such a plan within thirty

days after the applicable filing date prescribed in section

3753. 03 of the Revised Code shall subnmt with the risk nanagenent

plan a late filing fee of fifteen per cent of the total fees due
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under division (A) of this section

(D) The director of environmental protection may establish

fees to be paid by persons, other than public officers or

enpl oyees, to cover the costs of obtaining copies of docunents or

information submtted to the director under this chapter and rules

adopted under it. The director may charge the actual costs

i nvol ved in accessing any conputerized data base established or

used for the purposes of assisting in the adm nistration of this

chapt er.

(E) ALl _noneys received by the agency under divisions (A),

(Q. and (D) of this section shall be transmtted to the treasurer

of state to be credited to the risk managenent plan reporting

fund, which is hereby created in the state treasury. The fund

shall be adnministered by the director and used exclusively for the

adm ni stration and enforcenent of this chapter and rul es adopted

under it.

(F) Beginning in fiscal year 2001, and every two years

thereafter, the director shall review the total anpunt of noneys

in the risk managenent plan reporting fund to deternmine if that

amount _exceeds seven hundred fifty thousand dollars in either of

the two preceding fiscal vears. |If the total anmount of npbneys in

the fund exceeded seven hundred fifty thousand dollars in either

fiscal vear, the director, after review of the fee structure and

consultation with affected persons, shall issue an order reducing

the amount of the fees |evied under division (a) of this section

so that the estimated anpbunt of npbneys resulting fromthe fees

will not exceed seven hundred fifty thousand dollars in any fisca

year.

I f, upon review of the fees under this division and after the

f ees have been reduced, the director determ nes that the total

amount of noneys col |l ected and accunul ated is | ess than seven

hundred fifty thousand dollars, the director, after review of the
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fee structure and consultation with affected persons, may issue an

order increasing the amobunt of the fees |evied under division (A

of this section so that the estimated ambunt of npneys resulting

fromthe fees will be approximately seven hundred fifty thousand

dollars. Fees shall never be increasd to an anpount exceedi ng the

ampunt specified in division (A) of this section.

Not wi t hst andi ng section 119.06 of the Revised Code, the

director may i ssue an order under this division wthout the

necessity to hold an adjudi catory hearing in connection with the

order. The issuance of an order under this division is not an act

or action for purposes of section 3745.04 of the Revi sed Code.

Sec. 3753.06. No person shall violate any section of this

chapter or a rule adopted or order issued under it.

Sec. 3753.07. The director of environnmental protection or the

director's authorized representative, upon proper identification

and upon stating the purpose and necessity of an inspection, nay

enter at reasonable tinmes upon any private or public property,

real or personal, to inspect, investigate, obtain sanples, and

exani ne and copy records to determ ne conpliance with this chapter

and rul es adopted or orders issued under it. The director or the

director's authorized representative nay apply for, and any judge

of a court of record nmay issue for use within the court's

territorial jurisdiction, an adm nistrative inspection warrant
under division (F) of section 2933.21 of the Revi sed Code or other

appropriate search warrant necessary to achi eve the purposes of

this chapter and rules adopted or orders issued under it.

Sec. 3753.08. The director of environnental protection may

i ssue orders requiring an owner or operator who is subject to this

chapter to abate a violation of section 3753.06 O the Revised

Code. The director may issue such orders as final orders w thout
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i ssuing a proposed action under section 3745.07 of the Revised

Code and, notw t hstandi ng section 119.06 of the Revi sed Code,

w t hout the necessity to hold an adjudi cation hearing. |ssuance of

an _order under this section is not a condition precedent to

bringing any civil or crimnal action under this chapter

Sec. 3753.09. (A) The attorney general or the prosecuting

attorney of the county or director of law of the city where a

violation has occurred or is occurring, upon witten request of

the director of environnmental protection, shall prosecute to

term nati on any person who has violated division (D) of section
3753. 03 of the Revised Code or shall bring an action for

i njunction agai nst any person who has violated or is violating

section 3753.06 of the Revised Code. The court of commpn pleas in

which an action for injunction is filed has the jurisdiction to

and shall grant prelinmnary and pernanent injunctive relief upon a

showi ng that the person agai nst whomthe action is brought has

violated or is violating section 3753.06 O the Revised Code. The

court shall qgive precedence to such an action over all other

cases.

(B) Whoever violates section 3753.06 of the Revised Code

shall pay a civil penalty of not nore than twenty-five thousand

dollars for each day of each violation. The attorney general or

the prosecuting attorney of the county or director of |aw of the

city where a violation of that section has occurred or is

occurring, upon witten request of the director., shall bring an

action for the inposition of a civil penalty under this division

agai nst _any person who has conmmtted or is commtting any such

violation. Mineys resulting fromcivil penalties inposed under

this division shall be credited to the risk managenent pl an

reporting fund created in section 3753.05 of the Revised Code.

(© Upon the certified witten request of any person, the

director shall conduct investigations and nake inquiries that are
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necessary to secure conpliance with this chapter or rul es adopted

or orders issued under it. The director, upon request or upon the

director's own initiative, may investigate or nake inguiries into

any violation of this chapter or rules adopted or orders issued

under it.

Sec. 3753.10. (A) As used in this section:

(1) "Harmi' neans injury to, death of, or loss to person or

property.

(2) "Tort action" nmeans a civil action for danmages for harm

but does not include a civil action for danmges for a breach of

contract or other agreenent between persons or for a breach of a

warranty that exists pursuant to the Revi sed Code or the comon

|law of this state

(B) The state, and any officer or enployee of the state as

defined in section 109.36 of the Revised Code, is not liable in a

tort action when the state inspects, investigates., reviews, or

accepts a risk managenent plan from an owner or operator who is

subject to this chapter unless an action or onission of the state,

or of an officer or enployvee of the state, constitutes willful or

want on m sconduct or intentionally tortuous conduct. Any action

br ought agai nst the state under this division shall be brought in

the court of clains.

(© (1) This section does not create, and shall not be

construed as creating, a new cause of action agai nst or

substantive |l egal right against the state or an officer or

enpl oyee of the state.

(2) This section does not affect, and shall not be construed

as affecting, any imunities fromcivil liability or defenses

established by the Revised Code, the United States Constitution

or the Chio Constitution or available at conmpbn law to which this

state, or an officer or enployee of the state, nmay be entitled
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under circunstances not covered by this section

(3) Section 9.86 of the Revised Code does not apply to an

officer or enployee of the state if the officer or enployee is

perform ng work in connection with inspecting, investigating,

review ng, or accepting a risk managenent plan from an owner or

operator who is subject to this chapter at the tinme that the

officer or enployee allegedly caused the harm or caused or

contributed to the presence or release of toxic or flammble

subst ances for which danages are sought in a tort action. In the

alternative, the immunities conferred by division (B) of this

section apply to that individual.

Sec. 3753.99. Woever purposely violates division (D) of
section 3753.03 of the Revised Code shall be fined not nore than

twenty thousand dollars and inprisoned for not nore than one vear,

or both. EFach day of violation is a separate offense.

Section 2. That existing sections 3745.70, 3745.71, 3745.72,
and 3745.73 of the Revised Code are hereby repeal ed.
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