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the tinme for filing petitions for reassessnents,
make various charges and penalties discretionary
rat her than nmandatory, change the net hod of
service of notices by the tax conmm ssi oner

aut hori ze the use of delivery services instead of
t he postal service for delivery of certain
docunents to the tax comm ssioner, board of tax
appeal s, and treasurer of state, redefine and
specify certain vehicles for purposes of the

hi ghway use and notor fuel taxes, establish
procedures for claining exenptions fromthe use
tax, and nake ot her changes related to the

adm nistration of the tax |laws by the departnent
of taxation, and to anend the version of section
5741.02 of the Revised Code that is scheduled to
take effect July 1, 2001, to continue the

provi sions of this act on and after that date.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

4301.
5705.
5717.
5728.
5733.
5735.
5739.
5739.
5743.
S5747.
5703.

Section 1. That sections 3734.904, 3734.907, 3769. 088,
422, 4303. 33, 4305.13, 4305.131, 5703.05, 5703.11, 5703. 37,

37,
02,
03,
28,

5711. 04, 5711.18, 5711.25, 5711.28, 5711.31, 5717.01
5727. 11, 5727.26, 5727.47, 5727.89, 5728.01, 5728.02,
5728. 04, 5728.06, 5728.08, 5728.09, 5728.10, 5733.11,
5735. 01, 5735.023, 5735.05, 5735.12, 5735.121, 5735. 14,

141, 5735.142, 5735. 145, 5735.18, 5735.23, 5739.01, 5739.02
03, 5739.032, 5739.033, 5739.12, 5739.122, 5739.13, 5739. 133,
15, 5739.17, 5739.19, 5739.30, 5741.02, 5741.121, 5743.03,
081, 5743.082, 5743.52, 5743.56, 5747.07, 5747.09, 5747.13,
15, 5749.07, 5749.08, and 5749. 15 be anended and sections
054, 5703. 055, 5703.056, and 5735.012 of the Revised Code be
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enacted to read as fol |l ows:

Sec. 3734.904. (A) By the twentieth day of each nonth, each
person required to pay the fee inposed by section 3734.901 of the
Revi sed Code shall file with the treasurer of state a return as
prescribed by the tax comm ssioner and shall make paynment of the
full amount of the fee due for the preceding nonth after deduction
of any di scount provided for under division (E) of this section.
The return shall be signed by the person required to file it, or
an authorized enpl oyee, officer, or agent. The treasurer shal
mark on the return the date it was received and indicate paynent
or nonpaynent of the fee shown to be due on the return. The
treasurer imediately shall transmit all returns to the tax
comm ssioner. The return shall be deened filed when received by

the treasurer of state.

(B) Any person required by this section to file a return who
fails to file such a return within the period prescribed shalk- may

be required to pay an additional charge of fifty dollars or ten

per cent of the fee required to be paid for the reporting period,
whi chever is greater. The conm ssioner may collect the additional
charge by assessnent pursuant to section 3734.907 of the Revised
Code. The commri ssioner may remit all or a portion of the

addi tional charge and may adopt rules relating thereto.

(O If any fee due is not paid tinmely in accordance with this
section, the person liable for the fee shall pay interest,
cal culated at the rate per annum as prescribed by section 5703. 47
of the Revised Code, fromthe date the fee paynent was due to the
date of paynment or to the date an assessnent is issued, whichever
occurs first. Interest shall be paid in the sane manner as the
fee, and the conm ssioner may collect the interest by assessnent
pursuant to section 3734.907 of the Revised Code.
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(D) If, inthe estimation of the tax commi ssioner, the
average liability of the person liable for the fee is such as not
to merit nonthly filing, the conmm ssioner may authorize the person
to file and pay at |less frequent intervals. Returns are due by the
twentieth day of the nonth follow ng the close of the applicable

reporting period authorized under this division.

(E) If areturnis filed and the amount of the fee shown to
be due on the return is paid on or before the date that the return
is required to be filed under division (A of this section or
pursuant to division (D) of this section, whichever is applicable,
the person liable for the fee is entitled to a discount of four

per cent of the anobunt shown to be due on the return

Sec. 3734.907. (A) Any person required to pay the fee inposed
by section 3734.901 of the Revised Code is personally liable for
the fee. The tax comm ssioner may make an assessnent, based upon
any information in the conmi ssioner's possession, against any
person who fails to file a return or pay any fee, interest, or
addi tional charge as required by sections 3734.90 to 3734.9014 of
the Revi sed Code. The conm ssioner shall give the person assessed

witten notice of the assessnment by—persoenal—servce—or——certified
e as provided in section 5703.37 of the Revised Code.

(B) When the information in the possession of the tax
conmmi ssioner indicates that a person liable for the fee i nposed by
section 3734.901 of the Revised Code has not paid the full anount
of fee due, the conmi ssioner nay audit a representative sanple of
t he person's business and may issue an assessnent based on the

audi t.

(C A penalty of up to fifteen per cent shalH may be added to
all amounts assessed under this section. The comm ssi oner may

adopt rules providing for the inposition and rem ssion of the
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penal ti es.

(D) Unless the person assessed files with the tax
conmm ssioner within thirty sixty days after service of the notice
of assessnent, either personally or by certified nmail as provided
in section 5703.056 of the Revised Code, a petition for

reassessnent in witing by the person assessed or the person's

aut hori zed agent havi ng know edge of the facts, the assessnent
becones final and the anpbunt of the assessnent is due and payabl e
fromthe person assessed to the treasurer of state. A petition
shall indicate the objections to the assessnent of the person
assessed, but additional objections may be raised in witing prior
to the date shown on the final determ nation of the person
assessed, but additional objections may be raised in witing prior
to the date shown on the final determ nation of the tax
conmi ssi oner. The conmi ssioner shall grant the petitioner a

hearing on the petition, unless waived by the petitioner.

The commi ssi oner may make any correction to the assessnent
that the conmissioner finds proper and shall issue a final
determ nati on thereon. The conmm ssioner shall serve a copy of the
final determination on the petitioner either by personal service
or by certified nail, and the comm ssioner's decision in the
matter is final, subject to appeal under section 5717.02 of the
Revi sed Code.

(E) After an assessnent becomes final, if any portion of the
assessnent, including accrued interest, renains unpaid, a
certified copy of the conm ssioner's entry making the assessnent
final may be filed in the office of the clerk of the court of
common pleas in the county in which the person assessed resides or
in which the person's business is conducted. If the person
assessed maintains no place of business in this state and is not a
resident of this state, the certified copy of the entry may be

filed in the office of the clerk of the court of comon pleas of
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Franklin county.

The clerk, immediately upon the filing of the entry, shal
enter a judgnent for the state agai nst the person assessed in the
anmount shown to be due. The judgment may be filed by the clerk in
a | oose-leaf book entitled "special judgnents for state tire fee,"
and shall have the sanme effect as other judgnents. Execution shal
i ssue upon the judgment upon the request of the tax comm ssioner,
and all laws applicable to sales on execution shall apply to sales

made under the judgnent.

The portion of the assessnment not paid within thirty sixty
days after the day the assessnent was issued shall bear interest
at the rate per annum prescribed by section 5703.47 of the Revised
Code fromthe day the tax conmmi ssioner issues the assessnent until
the day the assessnent is paid. Interest shall be paid in the same
manner as the fee and may be coll ected by the issuance of an

assessnent under this section.

(F) If the conm ssioner believes that collection of the fee
will be jeopardized unl ess proceedings to collect or secure
collection of the fee are instituted wi thout delay, the
commi ssioner may issue a jeopardy assessnent agai nst the person
liable for the fee. Upon issuance of the jeopardy assessnent, the
conmi ssioner inmediately shall file an entry with the clerk of the
court of common pleas in the nanner prescribed by division (E) of

this section. Notice of the jeopardy assessnent shall be served on

the person assessed or the person's |egal representative, as

provided in section 5703.37 of the Revised Code, within five days
of the filing of the entry with the clerk. The total anount
assessed is imedi ately due and payabl e, unless the person
assessed files a petition for reassessnent in accordance with
division (D) of this section and provides security in a form
satisfactory to the conmissioner and in an anmount sufficient to

satisfy the unpaid bal ance of the assessnent. Full or parti al
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H. B. No. 612
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paynment of the assessnent does not prejudice the conmm ssioner's

consi deration of the petition for reassessnent.

(G Al noney collected by the conm ssioner under this
section shall be paid to the treasurer of state as revenue arising

fromthe fee inposed by section 3734.901 of the Revised Code.

Sec. 3769.088. (A) If any pernit holder required by this
chapter to pay the taxes levied by sections 3769.08, 3769.087,
3769. 26, and 3769.28 of the Revised Code fails to pay the taxes,
the tax commi ssioner may make an assessnent agai nst the permt
hol der based upon any information in the conmm ssioner's

possessi on.

A penalty of up to fifteen per cent shal nmay be added to the
anmount of every assessnent nmade under this section. The

comni ssioner nmay adopt rules providing for the inposition and

renm ssion of penalties added to assessnents made under this

secti on.

The commi ssioner shall give the party assessed witten notice

of the assessnment by—personal—service orcertified it as
provided in section 5703.37 of the Revised Code.

(B) Unless the party to whomthe notice of assessnent is
directed files with the conm ssioner within thirty sixty days
after service of the notice of assessnent, either personally or by
certified nmail, a petition for reassessnment in witing, signed by
the party assessed, or by the party's authorized agent having
know edge of the facts, the assessnent shall becone final and the
amount of the assessnment shall be due and payable fromthe party
assessed to the tax conm ssioner. The petition shall indicate the
obj ections of the party assessed, but additional objections may be
raised in witing if received prior to the date shown on the fina

determ nati on by the conmi ssioner
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Unl ess the petitioner waives a hearing, the comn ssioner
shall assign a time and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the conm ssioner may

continue the hearing fromtine to tinme if necessary.

The conm ssi oner may nmake such correction to the assessnent
as the conm ssioner finds proper. The commi ssioner shall serve a
copy of the conmissioner's final determ nation on the petitioner
by personal service or certified mail, and the conm ssioner's
decision in the matter shall be final, subject to appeal as
provided in section 5717.02 of the Revised Code. Only objections
decided on the nmerits by the board of tax appeals or a court shall
be given collateral estoppel or res judicata effect in considering
an application for refund of anmounts paid pursuant to the

assessnent.

(C After an assessnent becones final, if any portion of the
assessnent remmi ns unpai d, including accrued interest, a certified
copy of the conmissioner's entry naking the assessnent final nay
be filed in the office of the clerk of the court of comopn pleas
in the county in which the place, track, or enclosure for which
the permt was issued is |ocated or the county in which the party
assessed resides or has its principal place of business. If the
party assessed nmintains no place of business in this state and is
not a resident of this state, the certified copy of the entry may
be filed in the office of the clerk of the court of comon pleas

of Franklin county.

The clerk, imediately upon the filing of such entry, shal
enter a judgnment for the state against the party assessed in the
anount shown on the entry. The judgnment may be filed by the clerk
in a |loose-leaf book entitled "special judgnments for state horse

n

racing tax," and shall have the sane effect as other judgnents.

Execution shall issue upon the judgnment upon the request of the
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tax comm ssioner, and all laws applicable to sales on execution

shall apply to sal es made under the judgnent.

The portion of the assessnment not paid within thirty sixty
days after the day the assessnent was issued shall bear interest
at the rate per annum prescribed by section 5703.47 of the Revised
Code fromthe day the tax commi ssioner issues the assessnent until
the day the assessnent is paid. Interest shall be paid in the sane
manner as the tax and may be coll ected by the issuance of an

assessnent under this section.

(D) Al noney collected by the conmm ssioner under this
section shall be treated as revenue arising fromthe taxes inposed
by sections 3769.08, 3769.087, 3769.26, and 3769. 28 of the Revised
Code.

Sec. 4301.422. (A) Any person who nakes sal es of beer, cider
wi ne, or nixed beverages to persons for resale at retail in a
county in which a tax has been enacted pursuant to section
4301. 421 or 4301. 424 of the Revised Code, and any nanufacturer,
bottler, inporter, or other person who nmakes sales at retail in
the a county upon which the tax has not been paid, is liable for
the tax. Each person liable for the tax shall register with the
tax comm ssioner on a formprescribed by the comm ssioner and

provi de what ever information the comi ssi oner considers necessary.

(B) Each person liable for the tax shall file a return and
pay the tax to the treasurer of state by the | ast day of the nonth
follow ng the nonth in which the sale occurred. The return is
consi dered to be filed when received by the treasurer of state.
The return shall be prescribed by the commi ssioner, and no person
filing such a return shall fail to provide the information
specified on the return. If the returnis filed and the anount of
tax shown on the return to be due is paid on or before the date

the return is required to be filed, the person required to file
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the return shall receive an adm nistrative fee of two and one-hal f

per cent of that person's total tax liability under section

4301. 421 of the Revised Code for the purpose of offsetting

addi tional costs incurred in collecting and remtting the tax. Any

person required to file a return who fails to file tinmely shaH-

may be required to forfeit and pay into the state treasury an

ambunt not exceeding fifty dollars or ten per cent of the tax due,

whi chever is greater, as revenue arising fromthe tax. That anount

may be coll ected by assessnment in the manner specified in sections

4305. 13 and 4305. 131 of the Revi sed Code.

(CO Atax levied pursuant to section 4301.421 or 4301. 424 of
the Revi sed Code shall be adninistered by the tax comm ssioner.
The conmm ssioner shall have all powers and authority incident to
such adm nistration, including exam nation of records, audit,
refund, assessment, and sei zure and forfeiture of untaxed
beverages. The procedures, rights, privileges, linmtations,
prohi bitions, responsibilities, and duties specified in sections
4301.48 to 4301.52, 4305.13, 4305.131, and 4307.01 to 4307.12 of

the Revised Code apply in the adm nistration of the tax.

(D) Each person required to pay the tax |evied pursuant to
section 4301.421 or 4301.424 of the Revi sed Code who sells beer
cider, wine, or m xed beverages for resale at retail within a
county in which the tax is levied shall clearly mark on al
i nvoices, billings, and sinilar docunents the anmobunt of tax and

the name of the county in which the tax is |evied.

(E) Each person required to pay the tax |evied by section
4301. 421 or 4301. 424 of the Revised Code shall maintain conplete
records of all sales for at |east three years. The records shal

be open to inspection by the tax comm ssi oner.

Sec. 4303.33. (A) Every A-1 pernit holder in this state,

every bottler, inporter, whol esal e deal er, broker, producer, or
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manuf acturer of beer outside this state and within the United
States, and every B-1 pernmit holder and inporter inporting beer
fromany nmanufacturer, bottler, person, or group of persons
however organi zed outside the United States for sale or
distribution for sale in this state, on or before the eighteenth
day of each nonth, shall nmake and file with the treasurer of state
upon a form prescri bed by the tax comm ssi oner an advance tax
paynment in an anount estinmated to equal the taxpayer's tax
liability for the nmonth in which the advance tax paynent is nade.
If the advance tax paynent credits clainmed on the report are for
advance tax paynments received by the treasurer of state on or
before the eighteenth day of the nonth covered by the report, the
taxpayer is entitled to an additional credit of three per cent of
t he advance tax paynment and a discount of three per cent shall be
all oned the taxpayer at the tinme of filing the report if filed as
provided in division (B) of this section on any anount by which
the tax liability reflected in the report exceeds the advance tax
paynent estimte by not nore than ten per cent. The additi onal
three per cent credit and three per cent discount shall be in
consideration for advancing the paynment of the tax and other
services perfornmed by the permt holder and other taxpayers in the
collection of the tax. The treasurer of state shall stanp or

ot herwi se nark thereon the date the advance tax paynment was
received by the treasurer and the amount of the advance tax
paynment, and shall transnmit that information to the tax

conmi ssi oner.

"Advance tax paynent credit" nmeans credit for payments made
by an A-1 or B-1 permt holder and any other persons during the
period covered by a report which was made in anticipation of the

tax liability required to be reported on that report.

"Tax liability" as used in division (A of this section neans

the total gross tax liability of an A-1 or B-1 pernmit holder and
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any ot her persons for the period covered by a report before any

al | owance for credits and di scount.

(B) Every A-1 pernit holder in this state, every bottler
i mporter, whol esal e deal er, broker, producer, or manufacturer of
beer outside this state and within the United States, and every
B-1 permt holder inporting beer fromany manufacturer, bottler,
person, or group of persons however organi zed outside the United
States, on or before the tenth day of each nonth, shall make and
file a report for the preceding nonth upon a form prescribed by
the tax commi ssioner which report shall show the amount of beer
produced, sold, and distributed for sale in this state by the A1
permt holder, sold and distributed for sale in this state by each
manuf acturer, bottler, inmporter, whol esal e deal er, or broker
outside this state and within the United States, and the anpunt of
beer inported into this state fromoutside the United States and
sold and distributed for sale in this state by the B-1 permt

hol der or inporter.

The report shall be filed by mailing it to the treasurer of
state, together with paynent of the tax levied by sections 4301. 42
and 4305.01 of the Revised Code shown to be due on the report
after deduction of advance paynent credits and any additi onal
credits or discounts provided for under this section. The
treasurer of state shall stanp or otherwi se mark on each report
the date it was received by the treasurer, the anount of the tax
paynment acconpanying the report, and shall transmit the report to

the tax comm ssi oner.

(O EBvery A-2 and A-4, B-2, B-3, B-4, and B-5 pernit hol der
inthis state, on or before the eighteenth day of each nonth,
shall make and file a report with the treasurer of state upon a
form prescribed by the tax comm ssioner which report shall show,
on the report of each A-2 and A-4 pernmit hol der the anmount of

wi ne, cider, and m xed beverages produced and sold, or sold in
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this state by each such A-2 and A-4 pernit holder for the next
precedi ng cal endar nonth and such other information as the tax
commi ssi oner requires, and on the report of each such B-2, B-3,
B-4, and B-5 pernmit holder the anbunt of wi ne, cider, and m xed
beverages purchased froman inporter, broker, whol esal e deal er
producer, or manufacturer |ocated outside this state and sold and
distributed in this state by such B-2, B-3, B-4, and B-5 permt
hol der, for the next preceding cal endar nonth and such ot her

information as the tax comm ssioner requires.

Every such A-2, A-4, B-2, B-3, B-4, and B-5 pernit holder in
this state shall remit with the report the tax |evied by sections
4301.43 and, if applicable, 4301.432 of the Revised Code |l ess a
di scount thereon of three per cent of the total tax so | evied and
pai d, provided the return is filed together with renmittance of the
anmount of tax shown to be due thereon, within the tinme prescribed.
The treasurer of state shall stanp or otherwi se mark on al
reports the date it was received by the treasurer and the anount
of tax paynment acconpanying all reports and shall transmt the
return to the commi ssioner. Any permit hol der or other persons who
fail to file a report under this section, for each day the person

so fails, shall may be required to forfeit and pay into the state

treasury the sum of one dollar as revenue arising fromthe tax
i mposed by sections 4301.42, 4301.43, 4301.432, and 4305.01 of the
Revi sed Code, and that sum may be collected by assessnent in the

manner provided in section 4305.13 of the Revised Code.

(D) Every B-1 permt holder and inporter in this state
i mporting beer fromany manufacturer, bottler, person, or group of
persons however organi zed, outside the United States, if required
by the tax conm ssioner shall post a bond payable to the state in
such form and amount as the comni ssioner prescribes with surety to
the satisfaction of the tax conmi ssioner, conditioned upon the

paynment to the treasurer of state of taxes |evied by sections
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4301. 42 and 4305.01 of the Revi sed Code.

(E) No such wine, beer, cider, or nmixed beverages sold or
distributed in this state shall be taxed nore than once under
sections 4301. 42, 4301.43, and 4305.01 of the Revi sed Code.

(F) As used in this section

(1) "G der" has the sanme neaning as in section 4301.01 of the
Revi sed Code.

(2) "Wne" has the sane neaning as in section 4301.01 of the

Revi sed Code, except that "wi ne" does not include cider

Sec. 4305.13. (A If the tax conmissioner finds that any
permit holder, liable for tax under Chapter 4301., 4305., or 4307.
of the Revised Code, is about to depart fromthe state, renove the
permit holder's property fromthe state, conceal the permt
hol der's self or property, or do any other act tending to
prej udi ce, obstruct, or render wholly or partially ineffectual
proceedings to collect the tax, unless the proceedings are
commenced wit hout delay, or if the comm ssioner believes that the
collection of the ambunt due fromany permt holder will be
j eopardi zed by del ay, the comm ssioner may issue a jeopardy
assessnent against the permit holder for the anount of the tax,
plus a penalty of up to thirty per cent. Upon issuance of a
j eopardy assessnent under this division, the total anpunt assessed
shal | inmedi ately be due and payabl e unl ess security is provided
pursuant to division (C of this section. Any assessnent issued
under this section shall bear interest as prescribed by section
4305. 131 of the Revised Code.

(B) The conm ssioner imediately shall file an entry with the
clerk of the court of common pleas in the sane manner and with the
sane effect as provided in section 4305.131 of the Revised Code.

Notice of the jeopardy assessnent shall be served on the pernmit
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hol der assessed or the pernit holder's |legal representative, as

provided in section 5703.37 of the Revised Code, within five days

of the filing of the entry. The permt hol der assessed nay
petition for reassessnent within thirty sixty days of receipt of
the notice of jeopardy assessnment in the sane manner as provided
in section 4305.131 of the Revised Code. Full or partial paynent
of the assessnent shall not prejudice the conmm ssioner's

consi deration of the nmerits of the assessnment as contested by the
petition for reassessnent. Upon notification of the existence of
the judgnment filed pursuant to this division, any public official
havi ng control or custody of any funds or property of the person
assessed i nmedi ately shall pay or deliver the funds or property to
the commi ssioner as full or partial satisfaction of the jeopardy
assessnent. However, funds or property needed as evidence in
crimnal proceedings or that is expected to be forfeited pursuant
to section 2923.35, 2933.41, or 2933.43 of the Revised Code need
not be relinquished by the public official. Upon disposition of
crimnal and forfeiture proceedings, funds and property not needed
as evidence and not forfeited shall be delivered to the

conmi ssi oner.

(© If the permit holder subject to a jeopardy assessnent
files a petition for reassessnment and posts security satisfactory
to the conmissioner in an amount sufficient to satisfy the unpaid
bal ance of the assessnent, execution on the judgnent shall be
stayed pendi ng disposition of the petition for reassessnment and
all appeals resulting fromthe petition. If the security is
sufficient to satisfy the full anmount of the assessnent, the
commi ssioner shall return any funds or property of the permt
hol der previously seized. Upon satisfaction of the assessnent the
conmm ssi oner shall order the security released and the judgnent

vacat ed.

(D) The commi ssioner may adopt rules providing for the
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i nposition and reni ssion of penalties added to assessnents under

this section.

Sec. 4305.131. (A) If any pernit holder fails to pay the
taxes levied in section 4301.42, 4301.43, 4301.432, or 4305.01 of
the Revised Code in the manner prescribed by section 4303. 33 of
the Revised Code, or in section 4301.421 or 4301.424 of the
Revi sed Code in the manner prescribed in section 4301.422 of the
Revi sed Code, and by the rules of the tax conmi ssioner, the
conmm ssi oner may nmake an assessnent against the pernit hol der

based upon any information in the conmi ssioner's possession.

No assessnent shall be nmade agai nst any pernit hol der for any
taxes inposed by section 4301.42, 4301.421, 4301. 424, 4301. 43,
4301. 432, or 4305.01 of the Revised Code nore than three years
after the last day of the cal endar nonth in which the sale was
nmade or nore than three years after the return for that period is
filed, whichever is later. This section does not bar an assessnent
agai nst any pernit holder or registrant as provided in section
4303. 331 of the Revised Code who fails to file a return as
requi red by section 4301.422 or 4303.33 of the Revised Code, or

who files a fraudul ent return.

A penalty of up to thirty per cent shal- may be added to the
anount of every assessnent nade under this section. The

conmmi ssi oner nmay adopt rules providing for the inposition and

remi ssion of penalties added to assessnents made under this

section.

The commi ssioner shall give the party assessed witten notice

of the assessnment by—personalservice or certified il as
provided in section 5703.37 of the Revised Code.

(B) Unless the party to whomthe notice of assessnment is
directed files with the comi ssioner within thirty sixty days

after service of the notice of assessnent, either personally or by
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certified mail as provided in section 5703.056 of the Revised

Code, a petition for reassessment in witing, signed by the party
assessed, or by that party's authorized agent havi ng know edge of
the facts, the assessnent shall becone final and the ambunt of the
assessnent shall be due and payable fromthe party assessed to the
treasurer of state. The petition shall indicate the objections of
the party assessed, but additional objections may be raised in
witing if received prior to the date shown on the fina

determ nati on by the conmi ssioner

Unl ess the petitioner waives a hearing, the comn ssioner
shall assign a time and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the conm ssioner may

continue the hearing fromtine to tine if necessary.

The commi ssioner may nmake such correction to the assessnent
as the comi ssioner finds proper. The conm ssioner shall serve a
copy of the final determination on the petitioner by persona
service or certified mail, and the conmissioner's decision in the
matter shall be final, subject to appeal as provided in section
5717.02 of the Revised Code. Only objections decided on the nerits
by the board of tax appeals or a court shall be given collatera
estoppel or res judicata effect in considering an application for

refund of anmpbunts paid pursuant to the assessnent.

(C) After an assessnent becomes final, if any portion of the
assessnent remai ns unpai d, including accrued interest, a certified
copy of the conmissioner's entry naking the assessnent final nmay
be filed in the office of the clerk of the court of comopn pleas
in the county in which the permt holder's place of business is
| ocated or the county in which the party assessed resides. If the
party assessed nmintains no place of business in this state and is
not a resident of this state, the certified copy of the entry may

be filed in the office of the clerk of the court of comon pleas
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of Franklin county.

The clerk, immediately upon the filing of the entry, shal
enter a judgnent for the state against the party assessed in the
anmount shown on the entry. The judgnent nmay be filed by the clerk
in a loose-leaf book entitled "special judgnments for state beer

n

and |iquor sales taxes," and shall have the same effect as other
judgrments. Execution shall issue upon the judgment upon the
request of the tax conmissioner, and all |aws applicable to sales
on execution shall apply to sales nmade under the judgnment except
as otherwi se provided in this chapter and Chapters 4301. and 4307.

of the Revi sed Code.

The portion of the assessnment not paid within thirty sixty
days after the day the assessnent was issued shall bear interest
at the rate per annum prescri bed by section 5703.47 of the Revised
Code fromthe day the tax comi ssioner issues the assessnent until
it is paid. Interest shall be paid in the sane manner as the tax
and may be collected by the issuance of an assessnment under this

section.

(D) Al noney collected under this section shall be
considered as revenue arising fromthe taxes inposed by sections
4301. 42, 4301.421, 4301.424, 4301.43, 4301.432, and 4305.01 of the
Revi sed Code.

Sec. 5703.05. Al powers, duties, and functions of the
departnent of taxation are vested in and shall be perforned by the
tax commi ssioner, which powers, duties, and functions shal

i nclude, but shall not be linmted to, the follow ng:

(A) Prescribing all blank forns which the departnment is
aut hori zed to prescribe, and to provide such forns and distribute
the sane as required by law and the rules of the departnent. The

tax commi ssioner shall include a mail-in registration form
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prescribed in section 3503.14 of the Revised Code within the
return and instructions for the tax levied in odd-nunbered years
under section 5747.02 of the Revised Code, beginning with the tax
levied for 1995. The secretary of state shall bear all costs for
the inclusion of the mail-in registration form That formshall be

addressed for return to the office of the secretary of state.

(B) Exercising the authority provided by |aw, including
orders from bankruptcy courts, relative to renmtting or refunding
taxes or assessnents, including penalties and interest thereon,
illegally or erroneously assessed or collected, or for any other
reason overpaid, and in addition, the conm ssioner may on witten
application of any person, firm or corporation claimng to have
overpaid to the treasurer of state at any time within five years
prior to the naking of such application any tax payabl e under any
| aw whi ch the departnent of taxation is required to adm nister
whi ch does not contain any provision for refund, or on the
conmmi ssioner's own notion investigate the facts and nake in
triplicate a witten statenment of the conmm ssioner's findings,
and, if the conm ssioner finds that there has been an overpaynent,
issue in triplicate a certificate of abatenent payable to the
taxpayer, the taxpayer's assigns, or |egal representative which
shows the anmobunt of the overpaynent and the kind of tax overpaid.
One copy of such statenent shall be entered on the journal of the
conmi ssi oner, one shall be certified to the attorney general, and
one certified copy shall be delivered to the taxpayer. Al copies
of the certificate of abatenment shall be transmitted to the
attorney general, and if the attorney general finds it to be
correct the attorney general shall so certify on each copy, and
deliver one copy to the taxpayer, one copy to the conmm ssioner,
and the third copy to the treasurer of state. Except as provided
in sections 5725.08 and 5725.16 of the Revised Code the taxpayer's

copy of any certificates of abatenent may be tendered by the payee
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or transferee thereof to the treasurer of state as paynent, to the
extent of the amount thereof, of any tax payable to the treasurer

of state.

(C) Exercising the authority provided by law relative to

consenting to the conproni se and settlenment of tax clains;

(D) Exercising the authority provided by law relative to the
use of alternative tax bases by taxpayers in the making of

personal property tax returns;

(E) Exercising the authority provided by law relative to
aut hori zi ng the prepaynent of taxes on retail sales of tangible
personal property or on the storage, use, or consunption of
personal property, and waiving the collection of such taxes from

t he consuners;

(F) Exercising the authority provided by |aw to revoke

| i censes;

(G Muaintaining a continuous study of the practical operation
of all taxation and revenue |aws of the state, the manner in which
and extent to which such | aws provide revenues for the support of
the state and its political subdivisions, the probable effect upon
such revenue of possible changes in existing |laws, and the
possi bl e enact mrent of measures providing for other forms of
taxation. For this purpose the comm ssioner may establish and
mai ntain a division of research and statistics, and may appoi nt
necessary enpl oyees who shall be in the unclassified civil
service; the results of such study shall be available to the

nmenbers of the general assenbly and the public.

(H Mking all tax assessnents, valuations, findings,
determ nations, conputations, and orders the departnent of
taxation is by |aw authorized and required to nmake and, pursuant
totime limtations provided by |aw, on the comi ssioner's own

notion, review ng, redeterm ning, or correcting any tax
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assessnents, valuations, findings, determ nations, conputations,
or orders the conmm ssi oner has nmade, but the conm ssioner shal

not review, redetermne, or correct any tax assessment, val uation,
finding, determ nation, conputation, or order which the
conm ssi oner has made as to which an appeal or application for
rehearing, review, redeterm nation, or correction has been filed
with the board of tax appeals, unless such appeal or application

is withdrawn by the appellant or applicant or disnissed;

(1) Appointing not nore than five deputy tax conmm ssioners,
who, under such regulations as the rules of the departnent of
taxation prescribe, may act for the comni ssioner in the
per formance of such duties as the conm ssioner prescribes in the
adm ni stration of the laws which the comr ssioner is authorized
and required to adm nister, and who shall serve in the
unclassified civil service at the pleasure of the comm ssioner,
but if a person who holds a position in the classified service is
appointed, it shall not affect the civil service status of such

per son;._The conmi ssioner may designate not nore than two of the

deputy conmi ssioners to act as conmi ssioner _in case of the

absence, disability, or recusal of the conm ssioner or vacancy in

the office of comm ssioner. The commi ssi oner nay adopt rules

relating to the order of precedence of such desi gnated deputy

conm ssioners and to their assunption and administration of the

of fice of conmi ssi oner.

(J) Appointing and prescribing the duties of all other
enpl oyees of the departnent of taxation necessary in the
performance of the work of the departnent which the tax
comri ssioner is by law authorized and required to perform and
creating such divisions or sections of enployees as, in the

conmmi ssioner's judgnment, is proper;

(K) Organi zing the work of the departnent, which the

conmi ssioner is by |law authorized and required to perform so
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that, in the conmi ssioner's judgnent, an efficient and econoni cal

adm nistration of the laws will result;

(L) Maintaining a journal, which is open to public
i nspection, in which the comm ssioner shall keep a record of al
actions taken by the comm ssioner relating to assessnents and the

reasons therefor

(M Adopting and promul gating, in the nmanner provided by
section 5703.14 of the Revised Code, all rules of the departnent,
including rules for the administration of sections 3517. 16,
3517.17, and 5747.081 of the Revised Code;

(N) Destroying any or all returns or assessnent certificates

in the manner authorized by | aw,

(O Adopting rules, in accordance with division (B) of
section 325.31 of the Revised Code, governing the expenditure of

noneys fromthe real estate assessnent fund under that division

Sec. 5703.054. The tax conmm ssioner shall prescribe the form

that the signature and declaration, if any., shall take on any

docunent required to be filed with the conm ssi oner _and on any
docunent required under Chapter 3734.. 3769.. 4303.. or 4305. or
Title LVII of the Revised Code to be filed with the treasurer of

state. The conmi ssioner may authorize an el ectronic or other

alternative formof filing of any docunent required to be filed

with the conm ssioner or the treasurer of state under Chapter
3734., 3769., 4303., or 4305. or Title LVII of the Revised Code.

Sec. 5703.055. A person may. and if required by the tax

conmmi ssioner _shall. round to the nearest whole dollar all anpunts

the person is required to enter on any return, report, voucher, or

ot her docunent. Any fractional part of a dollar that equals or

exceeds fifty cents shall be rounded to the next whole dollar, and

any fractional part of a dollar that is less than fifty cents
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shall be dropped. |If a person chooses or is required to round

ampbunts entered on the docunent, the person shall round al

anmpunt s _ent er ed.

Sec. 5703.056. (A) As used in any section of the Revi sed Code

that requires or permts a paynent to be nade or docunment to be

submtted to the tax conmi ssioner or the board of tax appeals by
mail and As used in any section of Chapter 3734., 3769., 4303., or

4305. or Title lvii of the Revised Code that requires or pernmts a

paynent to be made or docunent to be submtted to the treasurer of

state by mil:

(1) "Certified mail." "express mail." "United States nmail "

"United States Postal Service." and simlar terns include any

delivery service authorized pursuant to division (B) of this

section.

(2) "Postmark date," "date of postmark." and sinmilar terns

i nclude the date recorded and marked in the manner described in

division (B)(3) of this section.

(B) The tax comm ssioner nmy authorize the use of a delivery

service for the delivery of any paynment or docunent described in

division (A) of this section if the comm ssioner finds that the

delivery service:

(1) Is available to the general public:

(2) is at least as tinely and reliable on a requl ar basis as

the United States postal service;

(3) Records electronically to a database kept in the reqular

course of its business, and nmarks on the cover in which the

paynment or docunent is enclosed., the date on which the paynent or

docunent was given to the delivery service for delivery;:

(4) Records electronically to a database kept in the requl ar
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course of its business the date on which the paynment or docunent

was given by the delivery service to the person who signed the

recei pt of delivery and the nane of the person who signed the

receipt: and

(5) neets any other criteria that the tax comm Ssioner may by

rul e prescribe.

Sec. 5703.11. The departnent of taxation shall be +n
continuous—session—and open for the transaction of business during
the business hours of every day, except Saturdays., Sundays, and

| egal holidays. AH—sessions—shall—be opentothe publiec—and

Sec. 5703.37. Bvery Except as otherw se provided by section
5711.28, 5711.31, 5727.47, or 5731.27 of the Revised Code, a
certified copy of every order or notice, service of which is
requi red, shall be served upon the person er—ceorpoeration affected

thereby either by personal delivery ef—a—certifiedcopy or by
maH-nRg—a certified ecopyrby+egistered mail to—thepersen—affected
by . : Lo g
whoma—surrehs—ay—be-—served. Wthin the tine specified in the
order of the departnment of taxation every person er—cerperation

upon whomit is served, if required by the order, shall notify the
departnent, in |like manner, whether the terns of the order are

accepted and will be obeyed.
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Sec. 5705.37. The taxing authority of any subdivision that is
di ssatisfied with any action of the county budget comr ssion nay,
through its fiscal officer, appeal to the board of tax appeals
within thirty days after the receipt by the subdivision of the
official certificate or notice of the conmm ssion's action. In |ike
manner, but through its clerk, the board of trustees of any public
library, nonprofit corporation, or library association maintaining
a free public library that has adopted and certified rul es under
section 5705.28 of the Revised Code, or any park district may
appeal to the board of tax appeals. An appeal under this section
shall be taken by the filing of a notice of appeal, either in

person or by certified nmail, express mail, or authorized delivery

service as provided in section 5703.056 of the Revised Code, with

the board and with the conmi ssion. If notice of appeal is filed by

certified mail, express mail. or authorized delivery service, date

of the United States postnark placed on the sender's receipt by

the postal enployeetowhomthe notice of appeal s presented

service or the date of receipt recorded by the authorized delivery

service shall be treated as the date of filing. Upon receipt of
the notice of appeal, the conm ssion, by certified mail, shal
notify all persons who were parties to the proceeding before the
commi ssion of the filing of the notice of appeal and shall file
proof of notice with the board of tax appeals. The secretary of
the comi ssion shall forthwith certify to the board a transcript
of the full and accurate record of all proceedings before the
conm ssion, together with all evidence presented in the
proceedi ngs or considered by the comission, pertaining to the
action fromwhich the appeal is taken. The secretary of the
comm ssion also shall certify to the board any additiona

information that the board nay request.

The board of tax appeals, in a de novo proceedi ng, shall

forthwith consider the matter presented to the conm ssion, and may
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nodi fy any action of the conmission with reference to the budget,
the estimate of revenues and bal ances, the allocation of the
library and | ocal governnment support fund, or the fixing of tax
rates. The finding of the board of tax appeals shall be
substituted for the findings of the comission, and shall be
certified to the tax conmm ssioner, the county auditor, and the
taxing authority of the subdivision affected, or to the board of
public library trustees affected, as the action of the comm ssion
under sections 5705.01 to 5705.47 of the Revised Code.

This section does not give the board of tax appeal s any
authority to place any tax |evy authorized by law within the
ten-m Il limtation outside of that limitation, or to reduce any

| evy bel ow any mninmumfixed by | aw.

Sec. 5711.04. Returns (A Except as otherwi se provided in

division (B) of the section, returns shall be nade, annually,

between the fifteenth day of February and the thirtieth day of

Apri |t I i n busi . .
: he i I : . I hal I
b . I : : h busi Upon

verified application of any taxpayer, and for good cause shown,
the county auditor may extend the time within which such taxpayer
may nake his a return fer—afurtherspecified period—not
exceedi-ng—forty-fivedays to the fifteenth day of June If the

county auditor fails to allow, in whole, a tinely application of

the taxpayer for an extension of time for filing his a return, the
t axpayer, upon paynent on or before the thirtieth day of April of

an amount equal to one-half of his the taxpayer's tax for the next

precedi ng year, shall make his a return on or before the fifteenth
day of June. Fhe

(B) When a taxpayer first engages in business in this state

after the first day of January in any year, the taxpayer shal
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nmake a return within ninety days of comenci ng such busi ness. Upon

verified application of the taxpayer., and for good cause shown,

the county auditor may extend the time within which the taxpayer

may make the return for a further specified period not exceedi ng

forty-five days.

(© The county auditor shall certify any extension of tine
acqui red by the taxpayer to the tax commi ssioner, and the
conmm ssi oner shall have the sane power as to a taxpayer who is

required to make return to hitm the conmm ssi oner

Sec. 5711.18. In the case of accounts receivable, the book
val ue thereof |ess book reserves shall be listed and shall be
taken as the true value thereof unless the assessor finds that
such net book value is greater or less than the then true val ue of
such accounts receivable in noney. In the case of persona
property used in business, the book val ue thereof |ess book
depreciation at such tine shall be listed, and such depreciated
book val ue shall be taken as the true val ue of such property,
unl ess the assessor finds that such depreciated book value is
greater or less than the then true value of such property in
noney. Claimfor any deduction fromnet book val ue of accounts
recei vabl e or depreciated book val ue of personal property nust be
made in witing by the taxpayer at the tinme of making his the
taxpayer's return; and when such return is nade to the county
auditor who is required by sections 5711.01 to 5711. 36, inclusive,
of the Revised Code, to transmt it to the tax conm ssioner for
assessnent, the auditor shall, as deputy of the conmi ssioner,
investigate such claimand shall enter thereon, or attach thereto,

in such formas the commi ssi oner prescribes, his the auditor's

findings and reconmendati ons with respect thereto; when such
return is made to the conmm ssioner, such claimfor deduction from
depreci at ed book val ue of personal property shall be referred to

the auditor, as such deputy, of each county in which the property
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affected thereby is listed for investigation and report.

Any change in the nethod of determ ning true value, as

prescribed by the tax conmn ssioner on a prospective basis, shall

not be adm ssible in any judicial or admnistrative action or

proceedi ng as evidence of value with regard to prior vears' taxes.

Information about the business, property, or transactions of any

t axpayer obtai ned by the conm ssioner for the purpose of adopting

or nodi fving any such nethod shall not be subject to discovery or

di scl osure.

Sec. 5711.25. On or before the second Monday of August,
annual Iy, the tax conmmi ssioner shall transmt to the county
audi tor of each county the prelimnary assessnment certificates

pertaining to his the auditor's county of taxpayers having taxable

property in nore than one county. The conm ssioner shall transmt
to the auditor any anmended assessnent certificate issued by him

the conm ssioner, and the auditor shall transmt to the

conmmi ssi oner copies of all amended assessnment certificates nade

and i ssued by himthe auditor. Each prelimnary assessnent

certificate, and if amended such prelimnnary assessnent
certificate as |ast anmended, shall becone final on the second
Monday of August of the second year after the filing of a return
with the county auditor or after the certification of the
prelimnary assessnment certificate, or thirty sixty days after the
certification of an anmended assessnent certificate which has been
i ssued | ess than thirty sixty days prior to such second Monday of
August; unless prior to the expiration of said period or extended

period one of the follow ng occurred:

(A) Afinal assessnent certificate as to the taxpayer
represented thereby has been issued pursuant to section 5711.26 of
t he Revi sed Code;
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(B) Such taxpayer in witing has waived such tine limtation

and consented to the i ssuance of his the taxpayer's assessnent

certificate after the expiration of such time limtation, in which
case the assessment certificate issued after the expiration of
such tine limtation, if an anmended prelimnary assessment
certificate, shall becone final #thi+rty sixty days after the
mai |l ing of the notice of such assessnent if no petition for
reassessnent of the assessment has been filed pursuant to section
5711. 31 of the Revi sed Code;

(CO A petition for reassessnent of the assessnent represented
t hereby has been filed pursuant to section 5711.31 of the Revised
Code, in which event the filing of such petition shall waive such
time limtation and be a consent to the issuance of the
petitioner's final assessnent certificate at the tine, under the
circunstances, and by the authority provided by any |law rel ating
to further adninistrative or judicial review of the assessnent
represented thereby; provided that in the event of the disnissal
of such petition by the petitioner, the assessnent shall becone
final as provided in this section as though no petition for
reassessnment had been filed. This section does not deprive any
t axpayer who has not received the notice prescribed by section
5711. 31 of the Revised Code at |east thirty sixty days prior to
the expiration of such period of limtation of the right to file
such petition for reassessnent. This section shall apply to al
assessments made and certified under sections 5711.01 to 5711. 36
5725.08, and 5725.16 of the Revised Code.

The assessnent certificates and copies thereof nentioned in

this section shall not be open to public inspection.

Sec. 5711.28. \Wenever the assessor inposes a penalty

prescribed by section 5711.27 of the Revised Code, he the assessor

shall send notice of such penalty assessnment to the taxpayer by
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mail. If the notice also reflects the assessnent of any property
not listed in or omtted froma return, or the assessnent of any
itemor class of taxable property listed in a return by the
taxpayer in excess of the value or anobunt thereof as so listed, or
wi thout allowing a claimduly made for deduction fromthe net book
val ue of accounts receivable, or depreciated book val ue of

personal property used in business, so listed, and the taxpayer

objects to one or nore of such corrections in addition to the

penalty, he the taxpayer shall proceed as prescribed by section
5711. 31 of the Revised Code, but if no such correction is
reflected in the notice, or if the taxpayer does not object to any

such correction nmade, he shall proceed as prescribed herein.

Wthin thirty sixty days after the mailing of the notice of a
penalty assessment prescribed by this section, the taxpayer nay
file with the tax conm ssioner, in person or by certified mail, a
petition for abatenent of such penalty assessnent. If the petition
is filed by certified mail, the date of the United States postmark
pl aced on the sender's receipt by the postal enployee to whomthe
petition is presented shall be treated as the date of filing. The
petition shall have attached thereto and i ncorporated therein by
reference a true copy of the notice of assessnent conplai ned of,
BUT THE FAI LURE TO ATTACH A copy of such notice and incorporate it
by reference does not invalidate the petition. The petition shal
al so indicate that the taxpayer's only objection is to the

assessed penalty and the reason for such objection

Upon the filing of a petition for abatenment of penalty, the
comm ssioner shall notify the treasurer of state or the auditor
and treasurer of each county having any part of the penalty
assessnent entered on the tax list or duplicate. The comm ssi oner
shall review the petition without the need for hearing. If it
appears that the failure of the taxpayer to tinely return or |ist

was due to reasonabl e cause and not willful neglect, the
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conmi ssioner nmay abate in whole or in part the penalty assessnent.
The conmi ssioner shall transmit a certificate of his the

comm ssioner's determnation to the taxpayer, and if no appeal is

taken therefromas provided by |aw, or upon the final

determ nati on of an appeal which may be taken, he the commi ssioner

shall notify the treasurer of state or the proper county auditor
of such final determnation. If the final determ nation orders
abat ement of the penalty assessnent, the notification may be in
the formof an anmended assessnent certificate. Upon receipt of the
notification, the treasurer of state or county auditor shall nmake

any corrections to his the treasurer's or auditor's records and

tax lists and duplicates required in accordance therewi th and
proceed as prescribed by section 5711.32 or 5725.22 of the Revised
Code.

The deci sion of the conmissioner shall be final with respect

to the percentage of penalty, if any, he the conmi ssioner finds

appropriate for the failure to return tinmely or list the property,

but neither his the conmmi ssioner's decision nor a final judgnent

of the board of tax appeals or any court to which such fina
determ nation may be appeal ed shall finalize the assessnent of

such property.

Sec. 5711.31. Whenever the assessor assesses any property not
listed in or omtted froma return, or whenever the assessor
assesses any itemor class of taxable property listed in a return
by the taxpayer in excess of the value or ampunt thereof as so
listed, or without allowing a claimduly rmade for deduction from
the net book val ue of accounts receivable, or depreciated book
val ue of personal property used in business, so listed, the
assessor shall give notice of such assessnent to the taxpayer by
mail. The mailing of such notice of assessnent shall be

prima-faci e evidence of the receipt of the same by the person to
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whom such notice is addressed.

Wthin thirty sixty days after the nmailing of the notice of
assessnent prescribed in this section, the party assessed may file
with the tax conmi ssioner, in person or by certified mail, a
petition for reassessment in witing, signed by the party

assessed, or by his the party's authorized agent having know edge

of the facts. If the petition is filed by certified mail, the date
of the United States postnark placed on the sender's receipt by
the postal enployee to whomthe petition is presented shall be
treated as the date of filing. The petition shall have attached
thereto and incorporated therein by reference a true copy of the
noti ce of assessnment conplained of, but the failure to attach a
copy of such notice and incorporate it by reference does not
invalidate the petition. The petition also shall indicate the

obj ections of the party assessed, but additional objections may be
raised in witing if received prior to the date shown on the fina

det erm nati on by the conmi ssioner

Upon receipt of a properly filed petition, the comm ssioner
shall notify the treasurer of state or the auditor and treasurer
of each county having any part of the assessnent entered on the

tax list or duplicate.

Unl ess the petitioner waives a hearing, the comn ssioner
shall assign a time and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the conm ssioner may

continue the hearing fromtine to tinme if necessary.

The commi ssi oner may make such correction to the assessnent,

as he the comm ssioner finds proper. The comm ssioner shall serve

a copy of his the commissioner's final determnation on the

petitioner by personal service or by certified mail, and his the

comm ssioner's decision in the matter shall be final, subject to
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appeal as provided in section 5717.02 of the Revised Code. The

conmm ssioner also shall transnmit a copy of his the conmm ssioner's

final deternmination to the treasurer of state or applicable county
auditor. In the absence of any further appeal, or when a decision
of the board of tax appeals or of any court to which the decision
has been appeal ed becones final, the conmm ssioner shall notify the
treasurer of state or the proper county auditor of such final
determ nation. If the final determination orders correction of the
assessnent, the notification nay be in the formof a corrected
assessnent certificate. Upon receipt of the notification, the
treasurer of state or the proper county auditor shall make any

corrections to his the treasurer's or auditor's records and tax

lists and duplicates required in accordance therewith and proceed
as prescribed by section 5711.32 or 5725.22 of the Revised Code.

The deci sion of the conmi ssioner upon such petition for
reassessnent shall be final with respect to the assessnent of al
taxabl e property listed in the return of the taxpayer and shal
constitute to that extent the final determnation of the
commi ssioner with respect to such assessnent. Neither this section
nor a final judgrment of the board of tax appeals or any court to
whi ch such final determ nation may be appeal ed shall preclude the
subsequent assessment in the manner authorized by | aw of any
taxabl e property which such taxpayer failed to list in such

return, or which the assessor has not theretofore assessed.

As used in this section, "taxpayer" includes financial
institutions, dealers in intangibles, and donestic insurance

compani es as defined in section 5725.01 of the Revised Code.

Sec. 5717.01. An appeal froma decision of a county board of
revision may be taken to the board of tax appeals within thirty
days after notice of the decision of the county board of revision

is mail ed as provided in section 5715.20 of the Revised Code. Such
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an appeal nay be taken by the county auditor, the tax

conmmi ssioner, or any board, legislative authority, public

of ficial, or taxpayer authorized by section 5715.19 of the Revised
Code to file conplaints agai nst valuations or assessnents with the
audi tor. Such appeal shall be taken by the filing of a notice of

appeal , either in person or by certified mail, express mail, or

aut hori zed delivery service, with the board of tax appeals and

with the county board of revision. If notice of appeal is filed by
certified mail, express nmmil. or authorized delivery service as
provided in section 5703.056 of the Revised Code, the date of the

United States postmark placed on the sender's receipt by the

post al enployeetowhomthe notice of appealis presented service

or the date of receipt recorded by the authorized delivery service

shal|l be treated as the date of filing. Upon receipt of such

noti ce of appeal such county board of revision shall by certified
mail notify all persons thereof who were parties to the proceedi ng
bef ore such county board of revision, and shall file proof of such
notice with the board of tax appeals. The county board of revision
shal | thereupon certify to the board of tax appeals a transcript
of the record of the proceedings of the county board of revision
pertaining to the original conplaint, and all evidence offered in
connection therewith. Such appeal may be heard by the board of tax
appeals at its offices in Colunbus or in the county where the
property is listed for taxation, or the board of tax appeals may
cause its exam ners to conduct such hearing and to report to it

their findings for affirmation or rejection.

The board of tax appeals may order the appeal to be heard on
the record and the evidence certified to it by the county board of
revision, or it may order the hearing of additional evidence, and
it may make such investigation concerning the appeal as it deens

proper.
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Sec. 5717.02. Except as otherw se provided by |aw, appeals
fromfinal determinations by the tax conm ssioner of any
prelimnary, anended, or final tax assessnents, reassessnents,
val uations, determ nations, findings, conputations, or orders nade
by the comm ssioner may be taken to the board of tax appeals by
the taxpayer, by the person to whom notice of the tax assessnent,
reassessnent, valuation, determ nation, finding, conputation, or
order by the comm ssioner is required by law to be given, by the
di rector of budget and managenent if the revenues affected by such
deci sion would accrue prinmarily to the state treasury, or by the
county auditors of the counties to the undivided general tax funds
of which the revenues affected by such decision would primarily
accrue. Appeals fromthe redetermnation by the director of
devel oprmrent under division (B) of section 5709.64 or division (A
of section 5709.66 of the Revised Code may be taken to the board
of tax appeals by the enterprise to which notice of the
redetermination is required by law to be given. Appeals froma
deci sion of the tax conm ssioner concerning an application for a
property tax exenption nay be taken to the board of tax appeals by
a school district that filed a statenment concerning such
application under division (C of section 5715.27 of the Revised
Code.

Such appeal s shall be taken by the filing of a notice of

appeal with the board, and with the tax conm ssioner if his the

tax commi ssioner's action is the subject of the appeal or with the

di rector of developnment if his the director's action is the

subj ect of the appeal, wthin thivrty sixty days after service of
the notice of the tax assessnent, reassessnent, val uation,

determ nation, finding, conputation, or order by the comm ssioner
or redeternination by the director has been gi ven er—etherwise

evi-denced—as—+required—by—taw as provided in section 5703.37 of the

Revi sed Code. The notice of such appeal may be filed in person or
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by certified mail, express mail, or authorized delivery service.

If the notice of such appeal is filed by certified mail, express
mail, or authorized delivery service as provided in section

5703. 056 of the Revised Code, the date of the United States

post mark placed on the sender's receipt by the postal enrpleyeete
whom-the notice of appealis presented service of the date of

recei pt recorded by the authorized delivery service shall be

treated as the date of filing. The notice of appeal shall have
attached thereto and incorporated therein by reference a true copy
of the notice sent by the commi ssioner or director to the taxpayer
or enterprise of the final determ nation or redeterm nation
conmpl ai ned of, and shall also specify the errors therein
conpl ai ned of, but failure to attach a copy of such notice and
incorporate it by reference in the notice of appeal does not

i nval i date the appeal.

Upon the filing of a notice of appeal, the tax conm ssioner
or the director, as appropriate, shall certify to the board a
transcript of the record of the proceedi ngs before himthe

comm ssioner or director, together with all evidence considered by

him the conmmi ssioner or director in connection therewith. Such

appeal s or applications may be heard by the board at its office in
Col unbus or in the county where the appellant resides, or it nay
cause its examiners to conduct such hearings and to report to it
their findings for affirmation or rejection. The board may order

t he appeal to be heard upon the record and the evidence certified
to it by the conm ssioner or director, but upon the application of
any interested party the board shall order the hearing of
addi ti onal evidence, and it may make such investigation concerning

the appeal as it considers proper

Sec. 5727.11. (A) Except as otherwi se provided in this
section, the true value of all taxable property required by
division (A)(2) or (3) of section 5727.06 of the Revised Code to
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be assessed by the tax conmi ssioner shall be determ ned by a

nmet hod of val uation using cost as capitalized on the public
utility's books and records | ess conposite annual allowances as
prescribed by the commissioner. If the comm ssioner finds that
application of this nethod will not result in the determnination of
true value of the public utility's taxable property, the

comm ssi oner nmay use anot her net hod of val uation.

(B) The true value of current gas stored underground is the
cost of that gas shown on the books and records of the public

utility on the thirty-first day of Decenber of the preceding year

(© The true value of noncurrent gas stored underground is
thirty-five per cent of the cost of that gas shown on the books
and records of the public utility on the thirty-first day of
Decenber of the precedi ng year.

(D) (1) Except as provided in division (D)(2) of this section
the true val ue of the production equi pnent of an electric conpany
and the true value of all taxable property of a rural electric
conmpany is the equipnent's or property's cost as capitalized on
t he conpany's books and records less fifty per cent of that cost

as an all owance for depreciation and obsol escence.

(2) The true value of the production equipnment of an electric
conmpany or rural electric conpany purchased, transferred, or
pl aced into service after the effective date of this amendnent is
the purchase price of the equi pment as capitalized on the
conmpany' s books and records | ess conposite annual all owances as

prescribed by the tax conmm ssioner.

(E) The true value of taxable property described in division
(A (2) or (3) of section 5727.06 of the Revised Code shall not
i ncl ude the all owance for funds used during construction or
i nterest during construction that has been capitalized on the

public utility's books and records as part of the total cost of
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the taxabl e property. This division shall not apply to the taxable
property of an electric conpany or a rural electric conpany,

excl udi ng transmi ssion and distribution property, first placed
into service after Decenber 31, 2000, or to the taxable property a
person purchases, which includes transfers, if that property was

used in business by the seller prior to the purchase.

(F) The true value of watercraft owned or operated by a water
transportation conpany shall be determned by nmultiplying the true
val ue of the watercraft as determ ned under division (A) of this
section by a fraction, the nunmerator of which is the nunber of
revenue-earning mles traveled by the watercraft in the waters of
this state and the denom nator of which is the nunber of

revenue-earning mles traveled by the watercraft in all waters.

(G The cost of property subject to a sale and | easeback
transaction is the cost of the property as capitalized on the
books and records of the public utility owning the property

i mediately prior to the sale and | easeback transaction.

(H The cost as capitalized on the books and records of a
public utility includes anpbunts capitalized that represent
regul atory assets, if such amounts previously were included on the
conpany' s books and records as capitalized costs of taxable

personal property.

(1) Any change in the conposite annual all owances as

prescribed by the conm ssioner on a prospective basis shall not be

admi ssible in any judicial or admnistrative action or proceeding

as evidence of value with regard to prior vears' taxes.

Informati on about the business, property, or transactions of any

t axpayer obtained by the conm ssioner for the purpose of adopting

or nodi fying the conposite annual all owances shall not be subj ect

to discovery or disclosure.
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Sec. 5727.26. (A) The tax commi ssioner may nmake an
assessnent, based on any information in the conmissioner's
possessi on, agai nst any natural gas conpany or conbi ned el ectric
and gas conpany that fails to file a return or pay any tax,
interest, or additional charge as required by sections 5727.24 to
5727.29 of the Revised Code. The conm ssioner shall give the
conpany assessed witten notice of the assessnent by—personal
serviece—or—eertifed—ai as provided in section 5703.37 of the
Revi sed Code. A penalty of up to fifteen per cent may be added to

all amounts assessed under this section. The tax conm ssioner may

adopt rules providing for the inposition and remi ssion of the

penal ty.

(B) If a party to whomthe notice of assessnent is directed
objects to the assessnent, the party may file a petition for
reassessnent with the tax conm ssioner. The petition nust be nmade
in witing, signed by the party or the party's authorized agent
havi ng knowl edge of the facts, and filed with the com ssi oner,
either personally or by certified mail, w thin thirty sixty days
after service of the notice of assessnent. The petition shal
i ndi cate the objections of the conpany assessed, but additional
objections nay be raised in witing if received prior to the date
shown on the final determ nation of the commi ssioner. Upon receipt
of a properly filed petition, the conmm ssioner shall notify the

treasurer of state.

Unl ess the petitioner waives a hearing, the conm ssioner
shall grant the petitioner a hearing on the petition, assign a
time and place for the hearing, and notify the petitioner of the

tinme and pl ace of the heari ng—by—personal—service—-or—certified
e as provided in section 5703.37 of the Revised Code. The

conmi ssioner may continue the hearing fromtine to tinme, if

necessary.
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If the party to whomthe notice of assessnent is directed
does not file a petition for reassessnent, the assessnent is fina
and the amount of the assessnment is due and payable fromthe

conmpany assessed to the treasurer of state.

(C The tax conmi ssioner nay nmake any correction to the
assessnment that the commi ssioner finds proper and shall issue a
final determ nation thereon. The conm ssioner shall serve a copy
of the final determ nation on the petitioner either—by personal
service—or—~certifed—+ratt as provided in section 5703.37 of the

Revi sed Code, and the conm ssioner's decision in the matter is

final, subject to appeal under section 5717.02 of the Revised
Code. The conmi ssioner also shall transmit a copy of the fina
determination to the treasurer of state. Only objections decided
on the nmerits by the board of tax appeals or a court shall be
given collateral estoppel or res judicata effect in considering an
application for refund of an anount paid pursuant to the

assessnent.

(D) After an assessnment becones final, if any portion of the
assessnent, including accrued interest, renmains unpaid, a
certified copy of the tax conm ssioner's entry making the
assessnent final may be filed in the office of the clerk of the
court of comon pleas in the county in which the natural gas
conmpany's or conbi ned electric and gas conpany's principal place
of business is located, or in the office of the clerk of court of

conmmon pleas of Franklin county.

The clerk, imediately on the filing of the entry, nust enter
judgnent for the state agai nst the conmpany assessed in the anmpunt
shown on the entry. The judgnent may be filed by the clerk in a
| oose-| eaf book entitled, "special judgnments for the public
utility excise tax on natural gas and conbined el ectric and gas

compani es, " and shall have the sane effect as other judgnents.

Execution shall issue upon the judgnment at the request of the tax
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conmm ssioner, and all |aws applicable to sales on execution shal

apply to sal es made under the judgnent.

The portion of the assessnment not paid within thirty sixty
days after the day the assessnent was issued shall bear interest
at the rate per annum prescribed by section 5703.47 of the Revised
Code fromthe day the tax commi ssioner issues the assessnent until
it is paid. Interest shall be paid in the same manner as the tax
and may be collected by the issuance of an assessnent under this

secti on.

(E) If the tax comm ssioner believes that collection of the
tax will be jeopardi zed unl ess proceedings to collect or secure
collection of the tax are instituted wi thout delay, the
commi ssioner may issue a jeopardy assessnent agai nst the person
liable for the tax. On issuance of the jeopardy assessnment, the
conmmi ssioner inmediately shall file an entry with the clerk of the
court of common pleas in the nanner prescribed by division (D) of
this section. Notice of the jeopardy assessnent shall be served on

the party assessed or the party's |legal representative as provided

in section 5703.37 of the Revised Code within five days of the

filing of the entry with the clerk. The total anbunt assessed is
i mredi ately due and payabl e, unless the person assessed files a
petition for reassessnent in accordance with division (B) of this
section and provides security in a formsatisfactory to the

conmmi ssioner and in an amount sufficient to satisfy the unpaid
bal ance of the assessment. Full or partial paynent of the
assessnent does not prejudice the conmm ssioner's consideration of

the petition for reassessnent.

(F) Al interest collected by the tax commi ssioner under this
section shall be paid to the treasurer of state, and when paid
shall be considered revenue arising fromthe tax inposed by
section 5727.24 of the Revised Code.

(G No assessnent shall be nmade or issued agai nst a natural
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gas conpany or conbi ned electric and gas conpany for the tax

i mposed by section 5727.24 of the Revised Code nore than four
years after the return date for the period in which the tax was
reported, or nore than four years after the return for the period

was filed, whichever is |later.

Sec. 5727.47. A copy of each assessnent certified pursuant to
section 5727.23 or 5727.38 of the Revised Code shall be mailed to
the public utility, and its nmailing shall be prinma-facie evidence
of its receipt by the public utility to which it is addressed. If
a public utility objects to any assessnent certified to it
pursuant to such sections, it may file a petition for reassessnent
with the tax conm ssioner. The petition nust be made in witing,
signed by the authorized agent of the utility having know edge of
the facts, and filed with the conm ssioner, in person or by
certified mail, within thirty sixty days fromthe date that the
assessnent was nmiled. If the petitionis filed by certified nail,
the date of the United States postmark placed on the sender's
recei pt by the postal enployee to whomthe petition is presented
shall be treated as the date of filing. A true copy of the
assessment objected to shall be attached to the petition and shal
be incorporated by reference into the petition, but the failure to
attach a copy of the assessnent and incorporate it by reference
does not invalidate the petition. The petition also shall indicate
the utility's objections, but additional objections nmay be raised
inwiting if received prior to the date shown on the fina

det erm nati on by the conmi ssioner

Not wi t hstanding the fact that a petition has been filed, the
tax with respect to the assessnent objected to shall be paid as
required by |law. The acceptance of the tax paynent by the
treasurer of state or any county treasurer shall not prejudice any

claimfor taxes on final determ nation by the conmi ssioner or
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final decision by the board of tax appeals or any court.

Upon receipt of a properly filed petition, the conmm ssioner
shall notify the treasurer of state or the auditor of each county

to which the assessnent objected to has been certified.

Unl ess the petitioner waives a hearing, the comn ssioner
shall assign a tinme and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the conmni ssioner nay

continue the hearing fromtine to tinme if necessary.

The commi ssi oner may make such correction to the assessnent
as the comi ssioner finds proper. The conm ssioner shall serve a
copy of the conmissioner's final determination on the petitioner
by personal service or certified mail, and the conm ssioner's
decision in the nmatter shall be final, subject to appeal as
provided in section 5717.02 of the Revised Code. The conmi ssi oner
al so shall transmt a copy of the final determination to the
treasurer of state or applicable county auditor. In the absence of
any further appeal, or when a decision of the board of tax appeals
or of any court to which the decision has been appeal ed becones
final, the conmi ssioner shall notify the public utility and, as
appropriate, the treasurer of state who shall proceed under
section 5727.42 of the Revised Code, or the applicable county
audi tor who shall proceed under section 5727.471 of the Revised

Code. The notification is not subject to further appeal.

Sec. 5727.89. (A) The tax commi ssioner may make an
assessnent, based on any information in the conmissioner's
possessi on, against any electric distribution conpany,
sel f-assessi ng purchaser, or qualified end user that fails to file
a return or pay any tax, interest, or additional charge as
required by sections 5727.80 to 5727.95 of the Revised Code.

Page 43

1296

1297
1298
1299

1300
1301
1302
1303
1304

1305
1306
1307
1308
1309
1310
1311
1312
1313
1314
1315
1316
1317
1318
1319

1320
1321
1322
1323
1324
1325



H. B. No. 612
As Passed by the House

When information in the possession of the tax conmm ssioner
i ndicates that a person liable for the tax i nposed by section
5727.81 of the Revised Code has not paid the full amount of tax
due, the commissioner may audit a representative sanple of the
person's business and rmay i ssue an assessnment based on the audit.
The commi ssioner shall give the person assessed witten notice of

the assessnent by personal service or certified mil.

The tax conmm ssioner may i ssue an assessnent for which the
tax inposed by section 5727.81 of the Revised Code was due and
unpaid on the date the person was informed by an agent of the tax
conm ssioner of an investigation or audit of the person. Any
paynent of the tax for the period covered by the assessnent, after
the person is so informed, shall be credited against the

assessnent .

A penalty of fifteen per cent shal may be added to al

anounts assessed under this section. The comi ssi oner may adopt

rules providing for the inposition and rem ssion of penalties.

(B) Unless the party assessed files with the tax conm ssi oner
within thirty sixty days after service of the notice of
assessnent, either personally or by certified mail, a witten
petition for reassessnent signed by the party assessed or the
party's authorized agent havi ng know edge of the facts, the
assessment is final and the amount of the assessnent is due and
payable fromthe party assessed to the treasurer of state. The
petition shall indicate the objections of the party assessed, but
addi tional objections may be raised in witing prior to the date
shown on the final determ nation of the tax comm ssioner. The
commi ssioner shall grant the petitioner a hearing on the petition,

unl ess wai ved by the petitioner

(© The conmi ssioner nay nake any correction to the

assessnent that the comni ssioner finds proper and shall issue a
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final determination thereon. The conm ssioner shall serve a copy
of the final determ nation on the petitioner either by persona

service or by certified mail as provided in section 5703.37 of the

Revi sed Code, and the conm ssioner's decision in the matter is

final, subject to appeal under section 5717.02 of the Revised
Code.

(D) After an assessnent becones final, if any portion of the
assessnent, including accrued interest, renmains unpaid, a
certified copy of the commissioner's entry making the assessnent
final may be filed in the office of the clerk of the court of
common pleas in the county in which the party assessed resides or
in which the party's business is conducted. If the party assessed
mai ntains no place of business in this state and is not a resident
of this state, the certified copy of the entry may be filed in the
office of the clerk of the court of common pleas of Franklin

county.

The clerk, immediately upon the filing of the entry, shal
enter a judgment for the state against the person assessed in the
anount shown on the entry. The judgnent may be filed by the clerk
in a |loose-leaf book entitled "special judgnments for the

kilowatt-hour tax," and shall have the sane effect as other
j udgnments. Execution shall issue upon the judgment at the request
of the tax conmm ssioner, and all |aws applicable to sales on

execution shall apply to sal es nade under the judgnent.

The portion of the assessnment not paid within thirty sixty
days after the day the assessnent was issued shall bear interest
at the rate per annum prescribed by section 5703.47 of the Revised
Code fromthe day the tax conm ssioner issues the assessnent until
the day the assessnent is paid. Interest shall be paid in the sane
manner as the tax and may be coll ected by the issuance of an

assessnent under this section.
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(E) If the tax comm ssioner believes that collection of the
tax inposed by section 5727.81 of the Revised Code will be
j eopardi zed unl ess proceedings to collect or secure collection of
the tax are instituted without delay, the commi ssioner may issue a
j eopardy assessnent against the electric distribution conpany,
sel f -assessi ng purchaser, or qualified end user liable for the
tax. Upon issuance of the jeopardy assessment, the comm ssioner
i Mmedi ately shall file an entry with the clerk of the court of
common pleas in the manner prescribed by division (D) of this
section. Notice of the jeopardy assessnent shall be served on the
party assessed or the party's legal representative within five
days of the filing of the entry with the clerk. The total anopunt
assessed is i Mmedi ately due and payable, unless the party assessed
files a petition for reassessnment in accordance with division (B)
of this section and provides security in a formsatisfactory to
the commi ssioner and in an anount sufficient to satisfy the unpaid
bal ance of the assessnent. Full or partial paynent of the
assessnent does not prejudice the conm ssioner's consideration of

the petition for reassessnent.

(F) All noney collected by the tax commi ssioner under this
section shall be paid to the treasurer of state, and when paid
shal |l be considered as revenue arising fromthe tax inposed by
section 5727.81 of the Revised Code.

Sec. 5728.01. As used in sections 5728.02 to 5728. 14+
jpclusive~ of the Revi sed Code:

(A) "Mdtor vehicle" neans everything on wheels whieh that is
sel f-propell ed, other than by nmuscul ar power or power coll ected
fromelectric trolley wires and other than vehicles or machi nery
not designed for or enployed in general highway transportation,

used to transport or propel property over a public highway.

(B) "Commercial car" neans any notor vehicle used for
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transporting property, wholly on its own structure on a public

hi ghway.

(© "Commercial tractor" neans any notor vehicl e desi gned and
used to propel or draw a trailer or seni-trailer or both on a
publ i c highway wi t hout having any provision for carrying | oads

i ndependently of such trailer or sem-trailer

(D) "Trailer" means everything on wheel s which that is not
sel f-propel | ed, except vehicles or machinery not designed for or
enpl oyed in general highway transportati on ard—execept—vehiecles

I Ll Ludi I e | I I I

pounds, used for carrying property wholly on its own structure and
for being drawn by a notor vehicle on a public highway, including
any such vehicle when forned by or operated as a conbi nation of a
sem -trailer and a vehicle of the dolly type such as that commonly
known as a trailer dolly. "Trailer" does not include nmanufactured
hones as defined in division (C)(4) of section 3781.06 of the
Revi sed Code or nobile hones as defined in division (O of section
4501. 01 of the Revi sed Code.

(E) "Sem-trailer" nmeans everything on wheel s whieh that is
not self-propelled, except vehicles or machinery not designed for
or enployed in general highway transportation and—except—vehicles

Ll . : I I
peunds, designed and used for carrying property on a public
hi ghway when bei ng propelled or drawn by a commercial tractor when
part of its own weight or the weight of its |oad, or both, rest

upon and is carried by a comrercial tractor.

(F) "Commercial tandent nmeans any commercial car and trailer
or any conmercial tractor, senm -trailer, and trailer when fastened

toget her and used as one unit.

(G "Commercial tractor conbination" means any commerci al

tractor and seni-trailer when fastened together and used as one
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uni t.

(H "Axle" means two or nore |oad carrying wheels nounted in

a single transverse vertical plane.

(1) "Public highway" nmeans any hi ghway, road, or street
dedi cated to public use except a highway under the control and
jurisdiction of the Chio turnpi ke comm ssion created by the

provi sions of section 5537.02 of the Revised Code.

Sec. 5728.02. (A) Except as provided in section 5728.03 of
the Revised Code, every person who is liable for the tax inposed
by section 5728.06 of the Revised Code on the operation of a

commercial car with three or nore axles when operated al one or as

part of a commercial tandem a commrercial car with two axles that

is to be operated as part of a commercial tandemw th a gross

vehicle weight or a reqgistered gross vehicle weight exceedi ng

twenty-si x thousand pounds, or a commercial tractor that is, or is

to be, operated or driven upon a public highway shall cause to be
filed annually with the tax conmissioner a witten application for
a highway use permt on blank forms to be furnished by the

conmi ssioner for that purpose.

Each application for a highway use permit for a comerci al
car or a conmercial tractor shall contain any infornmation the tax

conmi ssi oner prescribes.

(B) Upon receipt of the application andfee, the conmm ssioner

shall issue to the person naking the application a highway use

permit and any identification device that ke the conm ssioner

consi ders necessary for the proper administration of this chapter
The permit and the identification device shall be of a design and
contain any information the comm ssi oner considers necessary. The

identification device shall be displayed on the comercial car or
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commercial tractor for which it was issued at all tines in the
manner the conm ssioner prescribes. The hi ghway use pernits and
the identification device shall not be transferable. In case of

the loss of a highway use pernmit or identification device, the

comm ssioner shall issue a duplicate of the pernmit or device upen
payrent—of o fee of onedollar.
The hi ghway use permt shall be valid until it expires or is

suspended or surrendered. AH—mwpheys——collected pursuant—to-the
. . . hal I . L I

. I " .. : . . :
the Revised Code—

Sec. 5728.03. (A) In lieu of filing an application for a AN
annual highway use permt under section 5728.02 of the Revised
Code and in lieu of filing returns under section 5728.08 of the
Revi sed Code, a person who is the owner of a commercial car with

three or nore axl es when operated alone or as part of a commerci al

tandem a commercial car with two axles that is to be operated as

part of a comrercial tandemwith a gross vehicle weight or a

regi stered gross vehicle weight exceeding twenty-six thousand

pounds, or a commercial tractor that is, or is to be, operated or
driven upon a public highway, may file an application with the tax
conmi ssioner for a single-trip highway use pernit. The application

shal | be acconpanied-byafeeof twodollars—and~ based on rul es

adopted by the tax conmm ssioner~ and shall include an anount

estimated to be substantially equivalent to the highway use and
notor vehicle fuel use tax liability that the applicant will incur
by driving on the highways of this state during the period covered
by the single-trip permt. The anmount so estimated shall be
considered to be the highway use tax and notor vehicle fuel use

tax liability so incurred.

The commi ssi oner may aut hori ze i ndependent permit services or
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ot her persons to issue single-trip highway use permts.

(B) The conmi ssioner shall adopt rules establishing all of

the foll ow ng:
(1) Procedures for the issuance of single-trip permts;
(2) The length of tine the permts are effective;

(3) Requirenents that independent permit services or other
persons nust neet to be authorized to issue single-trip highway

use pernmits and procedures for obtaining that authorization;

(4) Estimates of the anmpbunt substantially equivalent to the
hi ghway use and nmotor vehicle fuel use tax liability that an
applicant will incur by driving on the highways of this state

during the period covered by the permt.

(© No person whose highway use permt issued under section
5728.02 of the Revised Code is currently under suspension in
accordance with section 5728.11 of the Revised Code shall be

i ssued a single-trip highway use pernit under this section.

(D) Al noneys collected pursuant to this section shall be
deposited in the state treasury in accordance with section 5728. 08
of the Revised Code.

Sec. 5728.04. It shall be unlawful, on and after Septenber
30, 1955, for any person to operate a comercial car with three or

nore axl es when operated alone or as part of a commercial tandem

a commercial car with two axles that is to be operated as part of

a commercial tandemwi th a gross vehicle weight or a reqistered

gross vehicle weight exceeding twenty-six thousand pounds, or a

commercial tractor when operated alone or as part of a conmercia

tractor conbination or commercial tandem on a public hi ghway
wi thout a valid highway use permt for such comercial car or

commercial tractor.

Page 50

1511

1512
1513

1514
1515

1516
1517
1518

1519
1520
1521
1522

1523
1524
1525
1526

1527
1528
1529

1530
1531
1532
1533
1534
1535
1536
1537
1538
1539



H. B. No. 612
As Passed by the House

The judge or magistrate of any court finding any person
guilty of unlawfully operating a comrercial car or commerci al
tractor as provided for in this section shall imrediately notify
the tax commi ssioner of such violation and shall transnit to the
comm ssi oner the name and the pernanent address of the owner of
the commercial car or commercial tractor operated in violation of
this section, the registration nunber, the state of registration
and the certificate of title nunber of the comercial car or

commercial tractor.

Sec. 5728.06. For the purpose of providing revenues to pay
the cost of administering and enforcing the |aws pertaining to the
I evy and collection of the tax inposed by this section, to provide
funds to pay the state's share of the cost of constructing or
reconstructing highways and elimnating railway grade crossings on
the maj or thoroughfares of the state hi ghway system and urban
extensi ons thereof, and to pay the interest, principal, and
charges on highway obligations issued pursuant to Section 2i of
Article VII1l, Ohio Constitution, and sections 5528.30 and 5528. 31
of the Revised Code, there is hereby levied a highway use tax upon

each commercial car with three or nore axl es when operated al one

or as part of a commercial tandem each comercial car with two

axl es used as a part of a comercial tandemw th a gross vehicle

wei ght _or a registered gross vehicle weight exceedi ng twenty-six

t housand pounds, and each comrerci al tractor operated al one or

used as part of a comercial tractor conbination or comercia
tandem Except as provided in section 5728.05 of the Revised Code,

the rates shall be as foll ows:

(A) One-half cent for each mle traveled on a public hi ghway

in Chio by each conmercial car with three or nore axles;

(B) One cent for each mile traveled on a public highway in

Ohio by a conmercial tandemwith three axles or a comrerci al
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tractor operated alone or as part of a commercial tractor

conbi nation with three axles

(C One and one-half cents for each nile traveled on a public
hi ghway in Chio by a conmercial tractor operated as a part of a

commercial tractor conbination with four axles;

(D) Two cents for each mle traveled on a public highway in
Chio by a comrercial tractor operated as part of a commerci al

tractor conmbination with a total of five or nore axles;

(E) Two and one-half cents for each nile traveled on a public
hi ghway in Ohio by each commercial car or commercial tractor

operated as part of a comercial tandemwith four or nore axles.

The owner of each commercial car and conmercial tractor
subject to sections 5728.01 to 5728. 14 of the Revised Code shal
be liable for the paynent of the full anmount of the taxes |evied

her ei n.

An owner who is a person regularly engaged, for conpensation,
in the business of |easing or renting notor vehicles w thout
furnishing drivers may designate that the | essee of a notor
vehicle leased for a period of thirty days or nore shall report
and pay the tax incurred during the duration of the |ease. An
owner who is an independent contractor that furnishes both the
driver and notor vehicle, may designate that the person so
furnished with the driver and notor vehicle for a period of thirty
days or nore shall report and pay the tax incurred during that
period. An independent contractor that is not an owner, but that
furni shes both the driver and notor vehicle and that has been
desi gnated by the owner of the notor vehicle to report and pay the
tax, may designate that the person so furnished with driver and
notor vehicle for a period of thirty days or nore shall report and

pay the tax incurred during that period.

Page 52

1571
1572

1573
1574
1575

1576
1577
1578

1579
1580
1581
1582

1583
1584
1585
1586

1587
1588
1589
1590
1591
1592
1593
1594
1595
1596
1597
1598
1599
1600
1601



H. B. No. 612
As Passed by the House

Sec. 5728.08. Except as provided in section 5728.03 of the
Revi sed Code and except as otherw se provided in this section,
whoever is liable for the paynent of the tax |evied by section
5728. 06 of the Revised Code, on or before the | ast day of each
January, April, July, and October, shall file with the treasurer
of state, on fornms prescribed by the tax conm ssioner, a hi ghway
use tax return and make paynment of the full anpunt of the tax due
for the operation of each conmercial car and conmercial tractor
for the next preceding three cal endar nonths. |If the comrerci al
cars or comercial tractors are farmtrucks and the anmount of
notor fuel used to operate the trucks during the next preceding
twel ve cal endar nonths was | ess than fifteen thousand gallons, the
hi ghway use tax return shall be filed and the full anobunt of tax
due paid on or before the |ast day of each July for the next
precedi ng twel ve cal endar nonths. If the commercial cars or
comrercial tractors are farmtrucks and the anmpbunt of notor fuel
used to operate the trucks during the next preceding twelve
cal endar nmonths was fifteen thousand gallons or nore, the highway
use tax return shall be filed and the full amount of the tax due
paid either on or before the |ast day of each July for the next
precedi ng twel ve cal endar nonths, or on or before the |ast day of
each January, April, July, and Cctober for the next preceding
three cal endar nonths, at the option of the person liable for

paynment of the tax. |f the comrercial cars or comercial tractors

are not farmtrucks, and if, in the estimation of the tax

conmi ssioner., the anpunt of the tax due does not warrant quarterly

filing, the comm ssioner may authorize the filing of the highway

use tax return and paynent of the full anpbunt due on or before the

| ast day of each July for the next preceding twelve nonths.

| medi ately upon the recei pt of a highway use tax return, the
treasurer of state shall mark on the return the date it was

received by the treasurer of state and the ampunt of tax paynent
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acconpanying the return and shall transmit the return to the tax

conmi ssi oner.

The treasurer of state shall place to the credit of the tax
refund fund created by section 5703. 052 of the Revised Code, out
of receipts fromthe taxes |evied by section 5728.06 of the
Revi sed Code, anmounts equal to the refund certified by the tax
commi ssi oner pursuant to section 5728.061 of the Revised Code.
Receipts fromthe tax shall be used by the tax conm ssioner to
defray expenses incurred by the departnment of taxation in
adm ni stering sections 5728.01 to 5728.14 of the Revi sed Code.

Al'l noneys received in the state treasury fromtaxes |evied
by section 5728.06 of the Revised Code and fees assessed under
sections 5728.02 and 5728.03 of the Revised Code which are not
required to be placed to the credit of the tax refund fund as
provided by this section shall, during each cal endar year, be
credited to the highway inprovenent bond retirenment fund created
by section 5528.12 of the Revised Code until the conmi ssioners of
the sinking fund certify to the treasurer of state, as required by
section 5528.17 of the Revised Code, that there are sufficient
noneys to the credit of the highway inprovenent bond retirenent
fund to neet in full all paynents of interest, principal, and
charges for the retirenment of bonds and ot her obligations issued
pursuant to Section 2g of Article VIII, GChio Constitution, and
sections 5528. 10 and 5528.11 of the Revised Code due and payabl e
during the current cal endar year and during the next succeeding
cal endar year. Fromthe date of the receipt of the certification
requi red by section 5528.17 of the Revised Code by the treasurer
of state until the thirty-first day of Decenber of the cal endar
year in which the certification is nade, all noneys received in
the state treasury fromtaxes | evied under section 5728.06 of the
Revi sed Code and fees assessed under sections 5728.02 and 5728. 03
of the Revised Code which are not required to be placed to the
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credit of the tax refund fund as provided by this section shall be
credited to the highway obligations bond retirenment fund created
by section 5528.32 of the Revised Code until the conmi ssioners of
the sinking fund certify to the treasurer of state, as required by
section 5528.38 of the Revised Code, that there are sufficient
noneys to the credit of the highway obligations bond retirenent
fund to neet in full all paynents of interest, principal, and
charges for the retirenment of bonds and ot her obligations issued
pursuant to Section 2i of Article VIII, GChio Constitution, and
sections 5528.30 and 5528. 31 of the Revised Code due and payabl e
during the current cal endar year and during the next succeeding
cal endar year. Fromthe date of the receipt of the certification
requi red by section 5528.38 of the Revised Code by the treasurer
of state until the thirty-first day of Decenber of the cal endar
year in which the certification is nmade, all nobneys received in
the state treasury fromtaxes |evied under section 5728.06 of the
Revi sed Code and fees assessed under sections 5728.02 and 5728. 03
of the Revised Code which are not required to be placed to the
credit of the tax refund fund as provided by this section shall be
credited to the highway operating fund created by section 5735. 291
of the Revised Code, except as provided by the next succeeding

paragraph of this section.

Fromthe date of the receipt by the treasurer of state of
certifications fromthe comi ssioners of the sinking fund, as
requi red by sections 5528.18 and 5528. 39 of the Revised Code,
certifying that the noneys to the credit of the hi ghway
i mprovenment bond retirenent fund are sufficient to neet in full
all paynments of interest, principal, and charges for the
retirement of all bonds and other obligations which may be issued
pursuant to Section 2g of Article VIII, GChio Constitution, and
sections 5528.10 and 5528.11 of the Revised Code, and to the

credit of the highway obligations bond retirement fund are
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sufficient to nmeet in full all paynents of interest, principal,
and charges for the retirenment of all obligations issued pursuant
to Section 2i of Article VIII, Chio Constitution, and sections
5528. 30 and 5528.31 of the Revised Code, all nobneys received in
the state treasury fromthe taxes |evied under section 5728.06 and
fees assessed under sections 5728.02 and 5728. 03 of the Revised
Code, which are not required to be placed to the credit of the tax
refund fund as provided by this section, shall be deposited to the

credit of the highway operating fund.

As used in this section, "farmtruck" means any commerci al
car or comercial tractor that is registered as a farmtruck under
Chapt er 4503. of the Revised Code.

Sec. 5728.09. (A) Any person who fails to file tinely the
return required by section 5728.08 of the Revised Code shatH- may

be required to pay an additional charge equal to the greater of

fifty dollars or ten per cent of the tax due. The comm ssioner nmay

adopt rules providing for the inposition and renission of the

addi tional charges. Any additional charge inposed under this

section may be collected through an assessnment as provided in
section 5728.10 of the Revi sed Code.

(B) If the tax inposed by this chapter or section 5735.31 of
the Revised Code, or any portion of that tax, whether deternined
by the tax comm ssioner or the taxpayer, is not paid on or before
the date prescribed in section 5728.08 of the Revised Code,
interest shall be collected and paid in the same nanner as the
tax, upon that unpaid anmount at the rate per annum prescribed by
section 5703.47 of the Revised Code fromthe date prescribed for
paynent of the tax until it is paid or until the day an assessment
is issued under section 5728.10 of the Revised Code, whichever
occurs first. Any interest inposed under this chapter may be

coll ected through an assessnent as provided in section 5728.10 of
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t he Revi sed Code.

Sec. 5728.10. (A If any person required to file a hi ghway
use tax return by sections 5728.01 to 5728. 14 of the Revised Code,
fails to file the return within the tinme prescribed by those
sections, files an inconplete return, files an incorrect return,
or fails to remt the full anmount of the tax due for the period
covered by the return, the tax conm ssioner may neke an assessmnent
agai nst the person, based upon any information in the
conmmi ssioner's possession, for the period for which the tax was

due.

No assessnent shall be nmade agai nst any person for any tax
i nposed by this chapter nore than four years after the | ast day of
t he cal endar year during which the tax was due. This section does
not bar an assessment agai nst any person who fails to file a
hi ghway use tax return as required by this chapter, or who files a

fraudul ent hi ghway use tax return

A penalty of up to fifteen per cent shalk may be added to the

anmount of every assessnment nade pursuant to this section. The

commi ssi oner may adopt rules providing for the inposition and
rem ssion of penalties added to assessnents made under this

secti on.

The commi ssioner shall give the party assessed witten notice

of the assessnent by—personal—serviceorcertified-rmait as
provided in section 5703.37 of the Revised Code.

(B) Unless the party to whomthe notice of assessnent is
directed files with the comi ssioner within thirty sixty days
after service of the notice of assessnent, either personally or by
certified mail, a petition for reassessnent in witing, signed by
the party assessed, or by the party's authorized agent having

know edge of the facts, the assessnent shall becone final and the
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anount of the assessnent shall be due and payable fromthe party
assessed to the treasurer of state. The petition shall indicate

the objections of the party assessed, but additional objections

may be raised in witing if received prior to the date shown on

the final determ nation by the comm ssioner

Unl ess the petitioner waives a hearing, the conm ssioner
shal|l assign a tine and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the conmi ssioner nay

continue the hearing fromtinme to tinme if necessary.

The commi ssi oner may make such correction to the assessnent
as the comi ssioner finds proper. The conmm ssioner shall serve a
copy of the conmissioner's final determination on the petitioner
by personal service or certified nail, and the comr ssioner's
decision in the matter shall be final, subject to appeal as
provided in section 5717.02 of the Revised Code. Only objections
decided on the nmerits by the board of tax appeals or a court shal
be given collateral estoppel or res judicata effect in considering
an application for refund of anmounts paid pursuant to the

assessnent .

(C After an assessnent becones final, if any portion of the
assessnent renmmi ns unpai d, including accrued interest, a certified
copy of the conmissioner's entry naking the assessnent final nay
be filed in the office of the clerk of the court of comon pleas
in the county in which the party's place of business is |ocated or
the county in which the party assessed resides. If the party
mai ntains no office in this state and is not a resident of this
state, the certified copy of the entry nay be filed in the office

of the clerk of the court of conmon pleas of Franklin county.

The clerk, immediately upon the filing of the entry, shal
enter a judgnent for the state of Ohio against the party assessed

in the anbunt shown on the entry. The judgnent may be filed by the
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clerk in a |l oose-leaf book entitled "special judgnents for state
hi ghway use tax," and shall have the sanme effect as other

j udgnents. Execution shall issue upon the judgnment upon the
request of the tax conmissioner, and all laws applicable to sales

on execution shall apply to sales nmade under the judgment.

The portion of the assessnment not paid within thirty sixty
days after the day the assessnent was issued shall bear interest
at the rate per annum prescribed by section 5703.47 of the Revised
Code fromthe day the tax comi ssioner issues the assessnent until
it is paid. Interest shall be paid in the sane manner as the tax
and may be collected by the issuance of an assessnment under this

section.

(D) Al noney collected by the conmm ssioner under this
section shall be paid into the state treasury in the sanme manner
as the revenues deriving fromthe taxes inposed by section 5728. 06
of the Revised Code.

Sec. 5733.11. (A If any corporation required to file a
report under this chapter fails to file the report within the tine
prescribed, files an incorrect report, or fails to renit the ful
amount of the tax due for the period covered by the report, the
tax comm ssioner nay make an assessnent agai nst the corporation
for any deficiency for the period for which the report or tax is

due, based upon any infornmation in the comi ssioner's possession.

No assessnent shall be nmade or issued agai nst a corporation
nore than three years after the later of the final date the report
subj ect to assessment was required to be filed or the date the
report was filed. Such tinme limt may be extended if both the
corporation and the comr ssioner consent in witing to the
extension. Any such extension shall extend the three-year tine
limt in division (B) of section 5733.12 of the Revised Code for

the sanme period of tinme. There shall be no bar or linit to an
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assessnent against a corporation that fails to file a report
subj ect to assessment as required by this chapter, or that files a

fraudul ent report.

The commi ssioner shall give the corporation assessed witten

notice of the assessnent by —personalservice orcertified il as
provided in section 5703.37 of the Revised Code.

(B) Unless the corporation to which the notice of assessnent
is directed files with the comm ssioner within thirty sixty days
after service thereof, either personally or by certified mail as

provided in section 5703.056 of the Revised Code, a petition for

reassessnent in witing, signed by the authorized agent of the
corporation assessed having knowl edge of the facts, and nakes
paynent of the portion of the assessnment required by division (E)
of this section, the assessnent shall become final, and the anpunt
of the assessnent shall be due and payable fromthe corporation
assessed to the treasurer of state. The petition shall indicate
the corporation's objections, but additional objections nay be
raised in witing if received prior to the date shown on the fina

det erm nati on by the conmi ssioner

Unl ess the petitioner waives a hearing, the conm ssioner
shal|l assign a tine and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the conmi ssioner nay

continue the hearing fromtinme to tinme if necessary.

The commi ssi oner may make such correction to the assessnent
as the comi ssioner finds proper. The conm ssioner shall serve a
copy of the final determ nation on the petitioner by persona
service or by certified nmail, and the comm ssioner's decision in
the matter shall be final, subject to appeal as provided in
section 5717.02 of the Revised Code. Only objections deci ded on

the nerits by the board of tax appeals or a court shall be given
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coll ateral estoppel or res judicata effect in considering an

application for refund of anounts paid pursuant to the assessnent.

(C) After an assessnent becones final, if any portion of the
assessnent remai ns unpai d, including accrued interest, a certified
copy of the conmissioner's entry naking the assessnent final nmay
be filed in the office of the clerk of the court of comopn pleas
in the county in which the corporation has an office or place of
business in this state, the county in which the corporation's

statutory agent is located, or Franklin county.

I medi ately upon the filing of the entry, the clerk shal
enter a judgnent against the corporation assessed in the anount
shown on the entry. The judgnent nay be filed by the clerk in a
| oose-| eaf book entitled "special judgnents for state corporate

n

franchise and litter taxes," and shall have the sane effect as
ot her judgnents. Execution shall issue upon the judgnent upon the
request of the tax conmissioner, and all |laws applicable to sales

on execution shall apply to sales nade under the judgnent.

The portion of an assessnment not paid within thirty sixty
days after the day the assessnent was issued shall bear interest
at the rate per annum prescribed by section 5703.47 of the Revised
Code fromthe day the tax conm ssioner issues the assessnent until
the assessnent is paid. Interest shall be paid in the same manner
as the tax and may be collected by issuing an assessnent under

this section.

(D) Al noney collected under this section shall be
considered as revenue arising fromthe taxes inposed by this

chapt er.

(E) The portion of an assessnent which nust be paid upon the

filing of a petition for reassessnment shall be as follows:

(1) If the sole itemobjected to is the assessed penalty or

i nterest, fuk paynent of the assessnent, including interest but
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not penalty andinterest, is required;

(2) If the corporation assessed failed to file, prior to the
date of issuance of the assessnent, the annual report required by
section 5733.02 of the Revised Code, any anended report required
by division (C) of section 5733.031 of the Revised Code for the
tax year at issue, or any anended report required by division (D)
of section 5733.067 of the Revised Code to indicate a reduction in
the anount of the credit provided under that section, f4H paynent
of the assessnent, including interest but not penalty and

Hhaterest, is required;

(3) If the corporation assessed filed, prior to the date of
i ssuance of the assessnent, the annual report required by section
5733.02 of the Revised Code, all amended reports required by
division (C of section 5733.031 of the Revised Code for the tax
year at issue, and all anended reports required by division (D) of
section 5733.067 of the Revised Code to indicate a reduction in
the anount of the credit provided under that section, and a
bal ance of the taxes shown due on the reports as conputed on the
reports remains unpai d, paynent of only that portion of the

assessnent representing the unpaid balance of tax and interest is

required;

(4) If the corporation assessed does not dispute that it is a
taxpayer but clains the protections of section 101 of Public Law
86-272, 73 Stat. 555, 15 U S.C A 381, as anended, paynent of only
that portion of the assessnent representing any bal ance of taxes
shown due on the corporation's annual report required by section
5733. 02 of the Revised Code, as conputed on the report, that
remai ns unpaid, and that represents taxes inposed by division (C
of section 5733.06, division (C)(2) of section 5733.065, and
division (C) of section 5733.066 of the Revised Code, together

with all related interest, is required;

(5) If none of the conditions specified in divisions (E)(1)
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to (4) of this section apply, or if the corporation assessed

di sputes that it is a taxpayer, no paynent is required.

(F) Notwi thstanding the fact that a petition for reassessnent
is pending, the corporation may pay all or a portion of the
assessnent that is the subject of the petition. The acceptance of
a paynment by the treasurer of state does not prejudice any claim

for refund upon final determi nation of the petition.

I f upon final determ nation of the petition an error in the
assessnent is corrected by the conmi ssioner, upon petition so
filed or pursuant to a decision of the board of tax appeals or any
court to which the determ nation or decision has been appeal ed, so
that the anmount due fromthe corporation under the corrected
assessnent is less than the portion paid, there shall be issued to
the corporation, its assigns, or legal representative a refund in
the anount of the overpaynent as provided by section 5733.12 of
the Revised Code, with interest on that anount as provi ded by
section 5733.26 of the Revised Code, subject to section 5733.121
of the Revised Code.

Sec. 5733.28. (A) In addition to any other penalty inposed by
this chapter or Chapter 5703. of the Revised Code, the follow ng

penal ties shall apply:

(1) If a taxpayer required to file any report, including an
i nformati onal notice or report, under this chapter fails to nmake
and file the report within the tinme prescribed, including any
extensions of tinme granted by the tax conmi ssioner, a penalty
shal may be inposed egual—te not exceeding the greater of fifty

dollars per nmonth or fraction of a nonth, not to exceed five

hundred dollars, or five per cent per nonth or fraction of a
nonth, not to exceed fifty per cent, of the tax required to be

shown on the report, for each nmonth or fraction of a nonth

Page 63

1916
1917

1918
1919
1920
1921
1922
1923

1924
1925
1926
1927
1928
1929
1930
1931
1932
1933
1934

1935
1936
1937

1938
1939
1940
1941
1942
1943
1944
1945
1946



H. B. No. 612

As Passed by the House

el apsi ng between the due date, including extensions of the due
date, and the date on which fil ed.

(2) If a taxpayer fails to pay any anount of tax required to
be paid under this chapter, except estimted tax under section
5733. 021 of the Revised Code, by the dates prescribed for paynent,
a penalty shal may be inposed egqual—te not exceeding tw ce the

i nterest charged under division (A of section 5733.26 of the

Revi sed Code for the delinguent paynent.

(3) If a taxpayer fails to pay any anount of estinmated tax
required to be paid under section 5733.021 of the Revised Code by
the dates prescribed for paynent, a penalty shalkl nmay be inposed
egual—toe not exceeding twi ce the interest charged under division
(A) of section 5733.29 of the Revised Code for the delinquent

paynent .

(4) If a taxpayer files what purports to be a report required
by this chapter that does not contain information upon which the
substantial correctness of the report nmay be judged or contains
information that on its face indicates that the report is
substantially incorrect, and the filing of the report in that
manner is due to a position that is frivolous or a desire that is
apparent fromthe report to delay or inpede the adm nistration of
the tax levied by this chapter, a penalty of up to five hundred
dol | ars shal may be inposed.

(5) If a taxpayer makes a fraudul ent attenpt to evade the
reporting or paynment of the tax required to be shown on any report
requi red under this chapter, a penalty shalkl nmay be inposed egual

to not exceeding the greater of one thousand dollars or one

hundred per cent of the tax required to be shown on the report.

(6) If any person nakes a false or fraudulent claimfor a
refund under this chapter, a penalty shatt nmay be i nposed egual—to

not exceeding the greater of one thousand dollars or one hundred
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per cent of the claim The penalty inposed under division (A)(6)
of this section, any refund issued on the claim and interest on
any refund fromthe date of the refund, nmay be assessed under
section 5733.11 of the Revised Code as tax, penalty, or interest
i nposed under this chapter without regard to whether the person
making the claimis otherw se subject to the provisions of this
chapter, and without regard to any tinme limtation for the
assessnent inposed by division (A) of section 5733.11 of the
Revi sed Code.

(B) For purposes of this section, the tax required to be
shown on the report shall be reduced by the anobunt of any part of
the tax paid on or before the date, including extensions of the

date, prescribed for filing the report.

(C Each penalty inposed under this section shall be in
addition to any other penalty provided in this section. Al or
part of any penalty inposed under this section shall be abated by
the comi ssioner if the taxpayer shows that the failure to conply
with the provisions of this chapter is due to reasonable cause and

not willful neglect.

Sec. 5735.01. As used in this chapter:

(A "Motor vehicles" includes all vehicles, vessels,
wat ercraft, engines, machi nes, or nechanical contrivances which

are powered by internal conbustion engines or notors.

(B) "Mdtor fuel" neans gasoline, diesel fuel, K-1 {water
elear) kerosene, or any other liquid notor fuel, including, but
not limted to, liquid petroleumgas or |iquid natural gas, but
excl udi ng substances prepackaged and sold in containers of five

gal l ons or |ess.

(C© "K-1 Kerosene {waterelear)}" means fuel that confornms to

the chenical and physical standards for kerosene no. 1-K as set
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forth in the anmerican society for testing and materials (ASTM
desi gnated D-3699 "standard for specification for kerosene," as
that standard nmay be nodified fromtine to tine. For purposes of
i nspection and testing, |aboratory analysis shall be conducted

usi ng net hods recogni zed by the ASTM desi gnati on D 3699.

(D) "Diesel fuel" nmeans any liquid fuel capable of use in
discrete formor as a blend conmponent in the operation of engines

of the diesel type, including transm x when nmixed with diesel

fuel .

(E) "Gasoline" neans any of the follow ng:

(1) Al products, commonly or conmercially known or sold as
gasol i ne;

(2) Any blend stocks or additives, ether—than including
al cohol, that are sold for blending with gasoline, other than

products typically sold in containers of five gallons or |ess;

(3) Transm x when m xed with gasoline, unless certified, as

required by the tax commissioner, for withdrawal fromterninals

for reprocessing at refineries;

(4) Al cohol that is offered for sale or sold for use as, or
commonly and commercially used as, a fuel for internal conbustion

engi nes.

Gasol i ne does not include diesel fuel, comercial or
i ndustrial napthas or solvents manufactured, inported, received,
stored, distributed, sold, or used exclusively for purposes other
than as a notor fuel for a notor vehicle or vessel. The bl ending
of any of the products listed in the preceding sentence,
regardl ess of name or characteristics, is conclusively presunmed to
have been done to produce gasoline, unless the product obtained by
the blending is entirely incapable for use as fuel to operate a
notor vehicle. An additive, blend stock, or alcohol is presuned to

be sold for blending unless a certification is obtained as
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required by the tax conm ssioner.

(F) "Public highways" nmeans | ands and | ots over which the
public, either as user or owner, generally has a right to pass,
even though the sane are closed tenporarily by the authorities for
the purpose of construction, reconstruction, naintenance, or

repair.

(G "Waters within the boundaries of this state" neans al
streans, | akes, ponds, nmarshes, water courses, and all other
bodi es of surface water, natural or artificial, which are situated
wholly or partially within this state or within its jurisdiction,

except private inpounded bodi es of water.

(H "Person" includes individuals, partnerships, firns,
associ ations, corporations, receivers, trustees in bankruptcy,
estates, joint-stock conmpanies, joint ventures, the state and its
political subdivisions, and any conbi nati on of persons of any

form

(1)(1) "Motor fuel dealer" neans any person who satisfies any

of the follow ng:

(a) The person inports from another state or foreign country

or acquires notor fuel by any nmeans into a ternminal in this state;

(b) The person inports notor fuel from another state or
foreign country in bulk Iot vehicles for subsequent sal e and

distribution in this state from bul k | ot vehi cl es;
(c) The person refines notor fuel in this state;

(d) The person acquires notor fuel froma notor fuel dealer
for subsequent sale and distribution by that person in this state

frombul k | ot vehicles;

(e) The person possesses an unrevoked perm ssive notor fuel

dealer's |icense.

(2) Any person who obtains dyed diesel fuel for use other
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than the operation of notor vehicles upon the public hi ghways or
upon waters within the boundaries of this state, but |ater uses
that notor fuel for the operation of notor vehicles upon the
public highways or upon waters within the boundaries of this
state, is deened a notor fuel dealer as regards any unpaid notor

fuel taxes levied on the notor fuel so used.

(J) As used in sections 5735.05, 5735.25, 5735.29, and
5735.30 of the Revised Code only:

(1) Wth respect to gasoline, "received" or "receipt" shal

be construed as foll ows:

(a) Gasoline produced at a refinery in this state or
delivered to a terminal in this state is deened received when it

is disbursed through a |l oading rack at that refinery or term nal

(b) Except as provided in division (J)(1)(a) of this section,
gasoline inported into this state or purchased or otherw se
acquired in this state by any person is deened received within
this state by that person when the gasoline is withdrawn fromthe

container in which it was transport ed;

(c) Gasoline delivered or disbursed by any neans from a

termnal directly to another termnal is not deenmed received.

(2) Wth respect to nmotor fuel other than gasoline,
"received" or "receipt" nmeans distributed or sold for use or used
to generate power for the operation of notor vehicles upon the
public highways or upon waters within the boundaries of this
state. Al diesel fuel that is not dyed diesel fuel, regardl ess of
its use, shall be considered as used to generate power for the
operation of notor vehicles upon the public highways or upon
waters within the boundaries of this state when the fuel is sold
or distributed to a person other than a |licensed notor fuel dealer
or to a person licensed under section 5735.026 of the Revised
Code.
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(K) Motor fuel used for the operation of |icensed notor
vehi cl es enpl oyed in the mai ntenance, construction, or repair of
public highways is deenmed to be used for the operation of notor

vehi cl es upon the public highways.

(L) "Licensed notor fuel dealer” neans any deal er possessing
an unrevoked notor fuel dealer's license issued by the tax

commi ssioner as provided in section 5735.02 of the Revised Code.

(M "Licensed retail dealer" neans any retail dealer
possessi ng an unrevoked retail dealer's license issued by the tax

conmmi ssioner as provided in section 5735.022 of the Revised Code.

(N) "Cents per gallon rate" means the anmount conputed by the
tax conm ssioner under section 5735.011 of the Revised Code that
is used to determne that portion of the tax |levied by section
5735.05 of the Revised Code that is conputed in the manner
prescribed by division (B)(2) of section 5735.06 of the Revised
Code and that is applicable for the period that begins on the
first day of July followi ng the date on which the conm ssioner

nmakes the conputation.

(O "Retail dealer" nmeans any person that sells or
distributes nmotor fuel at a retail service station located in this

state.

(P) "Retail service station" neans a |location from which
notor fuel is sold to the general public and is dispensed or

punped directly into notor vehicle fuel tanks for consunption

(Q "Transit bus" nmeans a notor vehicle having a seating
capacity of nore than ten persons which is operated for public
transit or paratransit service on a regular and continuing basis
wWithin the state by or for a county, a municipal corporation, a
county transit board pursuant to sections 306.01 to 306.13 of the
Revi sed Code, a regional transit authority pursuant to sections
306.30 to 306.54 of the Revised Code, or a regional transit
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conmi ssion pursuant to sections 306.80 to 306.90 of the Revised
Code. Public transit or paratransit service nmay include fixed
route, demand-responsive, or subscription bus service
transportation, but does not include shared-ride taxi service,
carpool s, vanpools, jitney service, school bus transportation, or

charter or sightseeing services.

(R "Export" neans notor fuel delivered outside this state.
Mot or fuel delivered outside this state by or for the seller
constitutes an export by the seller. Mtor fuel delivered outside
this state by or for the purchaser constitutes an export by the

pur chaser.

(S) "lInport" means notor fuel delivered into this state from
outside this state. Motor fuel delivered into this state from
outside this state by or for the seller constitutes an inport by
the seller. Mdtor fuel delivered into this state fromoutside this
state by or for the purchaser constitutes an inport by the

pur chaser.

(T) "Termnal" nmeans a notor fuel storage or distribution

facility that is supplied by pipeline or marine vessel

(U "Consuner" means a buyer of motor fuel for purposes other

than resale in any form

(V) "Bulk lot vehicle" neans railroad tank cars, transport
tank trucks and tank wagons with a capacity of at least 1,400

gal | ons.

(W "Licensed perm ssive notor fuel dealer"” nmeans any person
possessi ng an unrevoked perm ssive notor fuel dealer's |icense
i ssued by the tax commi ssi oner under section 5735.021 of the
Revi sed Code.

(X) "Licensed term nal operator” neans any person possessing

an unrevoked term nal operator's |license issued by the tax
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conm ssi oner under section 5735.026 of the Revised Code.

(Y) "Licensed exporter" means any person possessing an
unrevoked exporter's |icense issued by the tax conmm ssi oner under
section 5735.026 of the Revised Code.

(Z2) "Dyed diesel fuel" neans any diesel fuel dyed pursuant to
regul ati ons i ssued by the internal revenue service or a rule

pronul gated by the tax comm ssi oner

(AA) "G oss gallons" neans U.S. gallons without tenperature

or baronetric adjustnents.

(BB) "Net gallons” nmeans U.S. gallons with a tenperature

adjustnent to sixty degrees fahrenheit.

Sec. 5735.012. Amounts of notor fuel reported under this

chapter shall be neasured in gross gallons, except that anmounts

reported for termnal to terninal transactions shall be neasured

in net gallons and anmpbunts reported for termnal to GChio |licensed

deal er transactions shall be neasured in both net gall ons and

gross gall ons.

Sec. 5735.023. (A) No person operating a retail service
station shall store, sell, or attenpt to sell or distribute any
unt axed notor fuel, except K-1 {water—eclear) kerosene, at a retai

servi ce station.

(B) Alicensed notor fuel dealer that operates a bul k storage
pl ant and al so naintains at the sane |location a retail punp that
is connected to a bulk storage tank is not subject to division (A
of this section, except that the |icensed notor fuel deal er shal

pay the tax on all notor fuel dispensed through the retail punp.

(© Each day, or part thereof, that a person is in violation

of division (A) or (B) of this section constitutes a separate
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of fense for purposes of section 5735.99 of the Revised Code.

Sec. 5735.05. (A) To provide revenue for maintaining the
state highway system to w den existing surfaces on such hi ghways;
to resurface such hi ghways; to pay that portion of the
construction cost of a highway project which a county, township,
or muni cipal corporation normally would be required to pay, but
which the director of transportation, pursuant to division (B) of
section 5531.08 of the Revised Code, determnes instead will be
paid from noneys in the highway operating fund; to enable the
counties of the state properly to plan, naintain, and repair their
roads and to pay principal, interest, and charges on bonds and
ot her obligations issued pursuant to Chapter 133. of the Revised
Code for highway inprovenents; to enabl e the nunicipal
corporations to plan, construct, reconstruct, repave, w den,
mai ntain, repair, clear, and clean public highways, roads, and
streets, and to pay the principal, interest, and charges on bonds
and ot her obligations issued pursuant to Chapter 133. of the
Revi sed Code for highway inprovenents; to enable the GChio turnpike
conmmi ssion to construct, reconstruct, maintain, and repair
turnpi ke projects; to maintain and repair bridges and viaducts; to
purchase, erect, and maintain street and traffic signs and
mar kers; to purchase, erect, and maintain traffic lights and
signhals; to pay the costs apportioned to the public under sections
4907. 47 and 4907.471 of the Revised Code and to suppl enent revenue
al ready avail abl e for such purposes; to pay the costs incurred by
the public utilities comm ssion in adm nistering sections 4907. 47
to 4907.476 of the Revised Code; to distribute equitably anong
t hose persons using the privilege of driving notor vehicles upon
such hi ghways and streets the cost of maintaining and repairing
them to pay the interest, principal, and charges on hi ghway
capital inprovenents bonds and other obligations issued pursuant

to Section 2mof Article VIII, Chio Constitution, and sections
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5528.51 to 5528.56 of the Revised Code; to pay the interest,
princi pal, and charges on hi ghway obligations issued pursuant to
Section 2i of Article VIII, Onio Constitution, and sections
5528. 30 and 5528. 31 of the Revised Code; and to provide revenue
for the purposes of sections 1547.71 to 1547.78 of the Revised
Code, a notor fuel excise tax is hereby inposed on all notor fue
deal ers upon receipt of notor fuel within this state at the rate
of two cents plus the cents per gallon rate on each gallon so
received, to be conmputed in the manner set forth in section
5735. 06 of the Revised Code; provided that no tax is hereby

i mposed upon the follow ng transactions:

(1) The sale of dyed diesel fuel by a Iicensed notor fuel
dealer froma location other than a retail service station
provided the |icensed notor fuel dealer places on the face of the
del i very docunent or invoice, or both if both are used, a
conspi cuous notice stating that the fuel is dyed and is not for
taxabl e use, and that taxable use of that fuel is subject to a
penalty. The tax conmi ssioner, by rule, nay provide that any
notice conformng to rules or regulations issued by the United
States departnent of the treasury or the Internal Revenue Service
is sufficient notice for the purposes of division (A (1) of this

section—._

(2) The sale of K-1 {water—clear) kerosene to a retai

service station, except when placed directly in the fuel supply
tank of a notor vehicle. Such sale shall be rebuttably presuned to
not be distributed or sold for use or used to generate power for
the operation of notor vehicles upon the public highways or upon

the waters within the boundaries of this state.

(3) The sale of notor fuel by a licensed notor fuel dealer to

anot her |icensed notor fuel dealer;

(4) The exportation of notor fuel by a licensed notor fuel
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dealer fromthis state to any other state or foreign country;

(5) The sale of nmotor fuel to the United States government or
any of its agencies, except such tax as is pernitted by it, where
such sale is evidenced by an exenption certificate, in form
approved by the tax conmmi ssioner, executed by the United States
governnment or an agency thereof certifying that the notor fuel
therein identified has been purchased for the exclusive use of the

United States governnment or its agency;

(6) The sale of motor fuel which is in the process of
transportation in foreign or interstate comerce, except in so far
as it may be taxable under the Constitution and statutes of the
United States, and except as may be agreed upon in witing by the

deal er and the conm ssi oner

(7) The sale of notor fuel when sold exclusively for use in
the operation of aircraft, where such sale is evidenced by an
exenption certificate prescribed by the conm ssioner and executed
by the purchaser certifying that the notor fuel purchased has been

purchased for exclusive use in the operation of aircraft;

(8) The sale for exportation of nmotor fuel by a licensed

notor fuel dealer to a |icensed exporter type A

(9) The sale for exportation of notor fuel by a |icensed
notor fuel dealer to a |licensed exporter type B, provided that the
destination state notor fuel tax has been paid or will be accrued

and paid by the licensed notor fuel dealer.

(10) The sale to a consuner of diesel fuel. by a notor fuel

dealer for delivery froma bulk ot vehicle, for consunption in

operating a vessel when the use of such fuel in a vessel would

otherwi se qualify for a refund under section 5735.14 of the
Revi sed Code.

Division (A (1) of this section does not apply to the sale or
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di stribution of dyed diesel fuel used to operate a notor vehicle
on the public highways or upon water within the boundaries of this
state by persons pernitted under regul ations of the United States
departnment of the treasury or of the Internal Revenue Service to

so use dyed di esel fuel

(B) The two cent notor fuel tax levied by this section is
al so for the purpose of paying the expenses of adm nistering and
enforcing the state lawrelating to the registration and operation

of not or vehi cl es.

After the tax provided for by this section on the receipt of
any nmotor fuel has been paid by the notor fuel dealer, the notor
fuel may thereafter be used, sold, or resold by any person having

lawful title to it, without incurring liability for such tax.

If a licensed notor fuel dealer sells notor fuel received by
the licensed notor fuel dealer to another |icensed notor fue
deal er, the seller may deduct on the report required by section
5735. 06 of the Revised Code the nunber of gallons so sold for the
nmonth wi thin which the notor fuel was sold or delivered. In this
event the nunber of gallons is deenmed to have been received by the

purchaser, who shall report and pay the tax inposed thereon.

Sec. 5735.12. (A) Any notor fuel deal er er—gualified

haterstate buseperater required by this chapter to file reports
and pay the tax levied by this chapter who fails to file the

report within the tinme prescribed, shaltk may be liable for an
addi ti onal charge egual—te6 not exceeding the greater of ten per

cent of the notor fuel deal er's er—gualified interstate bus
eperater—s tax liability for that nmonth or fifty dollars. The tax

comri ssioner may remit all or a portion of the additional charge
and may adopt rules relating to the rem ssion of all or a portion

of the charge.
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If any person required by this chapter to file reports and
pay the taxes, interest, or additional charge levied by this
chapter fails to file the report, files an inconplete or incorrect
report, or fails to remt the full anmount of the tax, interest, or
addi ti onal charge due for the period covered by the report, the
commi ssi oner may meke an assessnent agai nst the person based upon

any information in the commi ssioner’'s possession.

No assessnent shall be nade agai nst any notor fuel dealer e+
ihterstate busoperator for taxes inposed by this chapter nore
than four years after the date on which the report on which the
assessment was based was due or was filed, whichever is later.
This section does not bar an assessnent agai nst any notor fuel
deal er er—gualified interstate bus operator who fails to file a
report required by either section 5735.06 53532 of the

Revi sed Code, or who files a fraudul ent notor fuel tax report.

A penalty of up to fifteen per cent shal may be added to the

anount of every assessnent nade under this section. The

conmmi ssi oner may adopt rules providing for the inposition and
rem ssion of penalties added to assessnents nmade under this

secti on.

The commi ssioner shall give the party assessed witten notice

of the assessnent by—persenral—serviee—or—eertified—wa as
provided in section 5703.37 of the Revised Code.

(B) Unless the party to whomthe notice of assessnent is
directed files with the comi ssioner within thirty sixty days
after service of the notice of assessnent, either personally or by
certified mail, a petition for reassessnment in witing, signed by
the party assessed, or by the authorized agent of the party
assessed having knowl edge of the facts, the assessnent shal
become final and the anmount of the assessnent shall be due and

payable fromthe party assessed to the treasurer of state. The
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petition shall indicate the objections of the party assessed, but
addi tional objections may be raised in witing if received prior

to the date shown on the final determ nation by the conm ssioner.

Unl ess the petitioner waives a hearing, the comn ssioner
shall assign a time and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the comm ssioner may

continue the hearing fromtine to tinme if necessary.

The commi ssi oner may make such correction to the
conmi ssi oner's assessnent as the conmi ssioner finds proper. The
comm ssi oner shall serve a copy of the comrissioner's fina
determ nation on the petitioner by personal service or certified
mai |, and the conm ssioner's decision in the matter shall be
final, subject to appeal as provided in section 5717.02 of the
Revi sed Code.

(C After an assessnent becones final, if any portion of the
assessnent remmi ns unpai d, including accrued interest, a certified
copy of the conmissioner's entry naking the assessnent final nay
be filed in the office of the clerk of the court of comopn pleas
in the county in which the party assessed resides or in which the
busi ness of the party assessed is conducted. If the party assessed
mai ntai ns no place of business in this state and is not a resident
of this state, the certified copy of the entry may be filed in the
office of the clerk of the court of common pleas of Franklin

county.

The clerk, imediately upon the filing of the entry, shal
enter a judgnent for the state against the party assessed in the
anount shown on the entry. The judgnment may be filed by the clerk
in a | oose-leaf book entitled "special judgnents for state notor

n

fuel tax," and shall have the sane effect as other judgnents.
Execution shall issue upon the judgnment upon the request of the

tax commi ssioner, and all laws applicable to sales on execution
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shall apply to sal es made under the judgnent.

The portion of the assessnent not paid within thirty sixty
days after the day the assessnent was issued shall bear interest
at the rate per annum prescri bed by section 5703.47 of the Revised
Code fromthe day the tax commi ssioner issues the assessnent until
it is paid. Interest shall be paid in the same manner as the tax
and may be collected by the issuance of an assessnent under this

secti on.

(D) Al noney collected by the conmm ssioner under this
section shall be paid to the treasurer of state, and when paid
shall be considered as revenue arising fromthe tax inposed by

this chapter.

(E) If the tax conm ssioner determ nes that the conm ssioner
has erroneously refunded notor fuel tax to any person, the
conm ssi oner may nmake an assessnent agai nst the person for

recovery of the erroneously refunded tax.

Sec. 5735.121. (A) If the tax comissioner finds that any
person liable for tax under this chapter is about to depart from
the state, renove property fromthe state, conceal self, or
conceal the person's property, or do any other act tending to
prej udi ce, obstruct, or render wholly or partly ineffectual
proceedi ngs to collect the tax, unless proceedi ngs are comrenced
wi thout delay, or if the commi ssioner believes that the collection
of the anount due from any person will be jeopardi zed by del ay,
the comni ssioner may issue a jeopardy assessment agai nst the
person for the amount of the tax, plus a penalty of up to fifteen
per cent. Upon issuance of a jeopardy assessnent under this
division, the total anpunt assessed shall imediately be due and
payabl e unl ess security is provided pursuant to division (C of
this section. Any assessnent issued under this section shall bear

interest in the manner prescribed in section 5735.12 of the
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Revi sed Code.

(B) The conmissioner imediately shall file an entry with the
clerk of the court of comon pleas in the sane manner and with the
same effect as provided in section 5735.12 of the Revi sed Code.
Notice of the jeopardy assessnent shall be served on the person

assessed or the legal representative of the person assessed, as

provided in section 5703.37 of the Revised Code, within five days

of the filing of the entry. The person assessed nmay petition for
reassessnent within thirty sixty days of receipt of the notice of
j eopardy assessnent in the same manner as provided in section
5735.12 of the Revised Code. Full or partial paynent of the
assessnent shall not prejudice the comm ssioner's consideration of
the nerits of the assessnent as contested by the petition for
reassessnent. Upon notification of the existence of the judgnent
filed pursuant to this division, any public official having
control or custody of any funds or property of the person assessed
i medi ately shall pay or deliver the funds or property to the

conm ssioner as full or partial satisfaction of the jeopardy
assessnent. However, funds or property needed as evidence in

crim nal proceedings or that is expected to be forfeited pursuant
to section 2923.35, 2933.41, or 2933.43 of the Revised Code, need
not be relinquished by the public official. Upon disposition of
crimnal and forfeiture proceedi ngs, funds and property not needed
as evidence and not forfeited shall be delivered to the

conmi ssi oner.

(O If the person subject to a jeopardy assessnent files a
petition for reassessnent and posts security satisfactory to the
comri ssioner in an anmount sufficient to satisfy the unpaid bal ance
of the assessnment, execution on the judgnent shall be stayed
pendi ng di sposition of the petition for reassessnment and al
appeal s resulting fromthe petition. If the security is sufficient

to satisfy the full amount of the assessnment, the conm ssioner
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shall return any funds or property of the person that previously
were seized. Upon satisfaction of the assessnment, the conm ssioner

shal |l order the security rel eased and the judgnent vacat ed.

(D) The commi ssioner may adopt rules providing for the

i nposi tion and renission of penalties added to assessnents made

under this section

Sec. 5735.14. Any person who uses any notor fuel, on which
the tax inposed by this chapter has been paid, for the purpose of
operating stationary gas engines, tractors not used on public
hi ghways, unlicensed notor vehicles used exclusively in intraplant
operations, vessels when used in trade, including vessels when
used in connection with an activity which constitutes a person's
chi ef business or neans of livelihood or any ot her vessel used
entirely for commercial purposes, vessels used for commerci al
fishing, vessels used by the sea scout departnent of the boy
scouts of Anerica chiefly for training scouts in seananship,
vessel s used or owned by any railroad conpany, railroad car ferry
conmpany, the United States, this state, or any politica
subdi vision of this state, or aircraft, or who uses any such fuel
upon whi ch such tax has been paid, for cleaning or for dyeing, or
any purpose other than the operation of notor vehicles upon
hi ghways or upon waters within the boundaries of this state, shal
be reinbursed in the anmount of the tax so paid on such notor fue
as provided in this section; provided, that any person purchasing
notor fuel in this state on which taxes |evied under Title LVII of
the Revi sed Code have been paid shall be reinbursed for such taxes
paid in this state on such fuel used by that person in another
state on which a tax is paid for such usage, except such tax used
as a credit against the tax levied by section 5728.06 of the
Revi sed Code. A person shall not be reinbursed for taxes paid on

fuel that is used while a notor vehicle is idling or used to
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provide confort or safety in the operation of a notor vehicle.

Such person shall file with the tax conm ssioner an
application for refund w thin one hundred—eighty—days year from
the date of purchase, stating the quantity of fuel used for
pur poses other than the operation of notor vehicles, except that
no person shall file a claimfor the tax on fewer than one hundred
gal l ons of notor fuel. Such application shall be acconpani ed by
the statement described in section 5735.15 of the Revised Code
showi ng such purchase, together with evidence of paynent thereof.
After consideration of such application and statenent, the
conm ssi oner shall determne the anbunt of refund due and certify
such anmount to the director of budget and managenment and treasurer
of state for paynment fromthe tax refund fund created by section
5703. 052 of the Revised Code. No refund shall be authorized or
pai d under this section on a single claimfor tax on fewer than
one hundred gallons of notor fuel. The comni ssioner may require
that the application be supported by the affidavit of the
claimant. The refund authorized by this section shall be reduced
by the cents per gallon anount of any qualified fuel credit
recei ved under section 5735.145 of the Revised Code, as determ ned
by the comm ssioner, for each gallon of qualified fuel included in
the total gallonage of nmotor fuel upon which the refund is

conput ed.

The right to receive any refund under this section is not
assi gnabl e. The paynent of this refund shall not be made to any
person ot her than the person originally entitled thereto who used
the notor fuel upon which the claimfor refund is based, except
that such refunds when allowed and certified as provided in this
section may be paid to the executor, the adm nistrator, the
receiver, the trustee in bankruptcy, or the assignee in insolvency

proceedi ngs of such person

Page 81

2471

2472
2473
2474
2475
2476
2477
2478
2479
2480
2481
2482
2483
2484
2485
2486
2487
2488
2489
2490
2491
2492
2493

2494
2495
2496
2497
2498
2499
2500
2501



H. B. No. 612
As Passed by the House

Sec. 5735.141. Any retail dealer of nmotor fuel shall receive
a refund for Chio notor fuel taxes paid on fuel lost by a retai
deal er through shrinkage and evaporation. This refund shall be one
per cent of the Chio notor fuel taxes paid on fuel purchased
during any sem annual period ending the thirtieth day of June or
the thirty-first day of Decenber.

In order to receive a refund the retail dealer shall file

with the tax conmi ssioner, within sixty one hundred twenty days

after the thirtieth day of June and the thirty-first day of
Decenber of each year, an application for a refund stating the
guantity of notor fuel which was purchased for resale by the
appl i cant during the precedi ng sem annual period ending the
thirtieth day of June or the thirty-first day of Decenber and upon
which the notor fuel tax has been paid. No person shall file a
claimfor the tax on fewer than one hundred gallons of notor fuel
The formand contents of the application shall be prescribed by
the tax commi ssioner, and the application shall be signed in
accordance with section 5703.25 of the Revised Code. The tax

comm ssioner shall certify the amount of the refund to the

di rector of budget and managenent and treasurer of state for
paynent fromthe tax refund fund provided for by section 5703. 052
of the Revised Code. No refund shall be authorized or ordered
under this section for any single claimfor the tax on fewer than
one hundred gall ons of notor fuel. The refund authorized by this
section shall be reduced by the cents per gallon anount of any
qualified fuel credit received under section 5735.145 of the

Revi sed Code, as determ ned by the conmm ssioner, for each gallon
of qualified fuel included in the total gallonage of notor fuel

upon which the refund is comput ed.

The right to receive any refund under this section is not

assi gnabl e. The paynent of the refund shall not be nmade to any
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person other than the retail dealer originally entitled thereto,
except that the refund nay be paid to the executor, admnistrator
receiver, trustee in bankruptcy, or assignee in insolvency

proceedi ngs of such retailer.

A notor fuel dealer shall be deened to be a retail dealer

when acting in a retail capacity.

Sec. 5735.142. Any person who uses any notor fuel, on which
the tax inposed by sections 5735.05, 5735.25, and 5735.29 of the
Revi sed Code has been paid, for the purpose of operating a transit
bus shall be reinbursed in the anount of the tax paid on notor
fuel used by public transportation systems providing transit or
paratransit service on a regular and continuing basis within the

state.

Such person shall file with the tax commi ssi oner an
application for refund w thin one hundred—eighty—days year from
the date of purchase, stating the quantity of fuel used for
operating transit buses used by local transit systens in
furni shing schedul ed comon carrier, public passenger |and
transportation service along regular routes prinmarily in one or
nore muni ci pal corporations, except that no person shall file a
claimfor the tax on fewer than one hundred gallons of notor fuel
The application shall be acconpani ed by the statenent described in
section 5735.15 of the Revised Code showi nhg the purchase, together
wi th evidence of payment thereof. After consideration of the
application and statenent, the conmi ssioner shall determnine the
anmount of refund due and shall certify such anmount to the director
of budget and managenent and treasurer of state for paynment from
the tax refund fund provided for in section 5703.052 of the
Revi sed Code. The conmm ssioner may require that the application be
supported by the affidavit of the claimant. No refund shall be

aut hori zed or ordered for any single claimfor the tax on fewer
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than one hundred gallons of notor fuel. The refund authorized by
this section shall be reduced by the cents per gall on amount of
any qualified fuel credit received under section 5735.145 of the
Revi sed Code, as determ ned by the comm ssioner, for each gallon
of qualified fuel included in the total gallonage of notor fuel

upon which the refund is conput ed.

The right to receive any refund under this section is not
assi gnabl e. The paynent of this refund shall not be made to any
person other than the person originally entitled thereto who used
the nmotor fuel upon which the claimfor refund is based, except
that the refund when allowed and certified, as provided in this

section, may be paid to the executor, the administrator, the

receiver, the trustee in bankruptcy, or the assignee in insolvency

proceedi ngs of the person.

Sec. 5735.145. (A) As used in this section and sections
5735. 13, 5735.14, 5735.141, and 5735. 142,—and-5735—217% of the
Revi sed Code:

(1) "Qualified fuel" means ethanol that is to be conbi ned
with gasoline to create a blend of not nore than ten per cent by
vol ume of ethanol and that when so bl ended is used, sold, or

distributed as a notor fuel.
(2) "Ethanol" neans:

(a) Ethanol produced in a manufacturing facility with an
annual production capacity of less than two nillion gallons from
wood or the grain of a cereal grass and denatured in accordance

with United States bureau of al cohol and tax regul ations; or

(b) Ethanol produced through a coal-fired process from wood
or the grain of a cereal grass and denatured in accordance wth

United States bureau of al cohol and tax regul ations.

(B) Any notor fuel dealer shall receive a qualified fue
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credit on each gallon of qualified fuel used, sold, or distributed
by the deal er and on which the dealer is liable for the taxes

i mposed by this chapter of the Revised Code. To receive a credit,
the dealer shall certify on the nonthly report required by section
5735.06 of the Revised Code the number of gallons of qualified
fuel used, sold, or distributed during the nonth to which the
report applies and upon which such taxes are inposed. After
conmputation of the anount of the tax in accordance w th division
(B) of section 5735.06 of the Revised Code, the nunber of gallons
of qualified fuel used, sold, or distributed during the nonth to
whi ch the report applies and included in the gallons of notor fuel
upon which the tax is inposed shall be nmultiplied by ten cents per
gallon. The resulting product shall be subtracted fromthe tax
conmput ed under division (B) of section 5735.06 of the Revised Code
and shall constitute the qualified fuel credit provided by this

secti on.

(C The aggregate anount of credits permitted under this
section shall be subject to the limtations prescribed in this
di vi si on.

(1) Beginning July 1, 1993, and ending June 30, 1997, for
each fiscal year, the credit shall not exceed a total of fifteen
mllion dollars, and for each nmonth of each such year shall not

exceed the anount specified for that nonth as foll ows:

July $1, 390, 125 January $1, 133, 625
August 1,312,125 February 1, 106, 625
Sept enmber 1,229, 625 Mar ch 1,211,625
Cct ober 1, 268, 625 Apri | 1,192,125
Novenber 1, 235, 625 May 1, 270, 125
Decenber 1, 280, 625 June 1, 369, 125

(2) If inany nonth the credit is less than the limt set
forth for that nonth, the unused portion shall be carried forward

and added to the succeeding nonth's linmt until the end of the
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fiscal year.

(3) If in any nonth the credit, including any anount carried
forward froma preceding nonth, exceeds the linmt for that nonth
by less than five per cent, the tax conmi ssioner shall either
reduce the limt for the succeeding nonth by the amount of the
excess, or collect the excess fromeach notor fuel dealer
apportioning the anmount coll ected anong notor fuel dealers in
proportion to the anount of credit clainmed by each notor fue

deal er for that nonth.

If in any nonth the credit, including any anount carried
forward froma preceding nonth, exceeds the limt for that nonth
by five per cent or nore, the tax conm ssioner shall collect the
excess from each notor fuel dealer, apportioning the anount
coll ected anong notor fuel dealers in proportion to the amount of

credit clainmed by each notor fuel dealer for that nonth.

(4) Any credit in excess of the amounts prescribed in this
section and subject to collection by the tax conmm ssioner pursuant
to division (C)(2) or (3) of this section shall be paid to the
treasurer of state as revenue arising fromtaxes inposed under
this chapter and is subject to assessnment as provided in sections
5735. 12 and 5735. 121 of the Revised Code.

Sec. 5735.18. Any person other than a notor fuel deal er who
purchases notor fuel upon which the tax has been paid to this
state and who sells the sanme outside this state for use outside
this state or who uses the same on hi ghways or waters outside this
state and pays a tax on such use or sells the sanme to the United
States governnment or any of its agencies may be reinbursed in the
anount of such tax as provided in this chapter. Al clains for
refund of the tax paid on notor fuel sold for export fromthe
state or sold to the United States or any of its agencies shall be

made in such formand shall set forth such informati on as the tax
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conmmi ssi oner prescribes, and the claimnt shall satisfy the

conmi ssioner that the notor fuel has been sold as stated and that
the tax thereon has been paid. Cains for refund of the tax paid
on notor fuel sold to the United States governnent or any of its
agenci es shall be supported by an affidavit of the claimant and by
a tax exenption certificate executed by the vendee in such formas
is prescribed by the conm ssioner. Such clainms for refund filed
under this section shall be certified and paid in the sane nanner
as provided in section 5735.14 of the Revised Code. The person
shall file with the tax conmi ssioner an application for refund

wi t hin one hunrdred—eighty—days year fromthe date of sale. The
refund aut horized by this section shall be reduced by the cents
per gallon anount of any qualified fuel credit received under
section 5735.145 of the Revised Code, as determ ned by the

conmmi ssioner, for each gallon of qualified fuel included in the

total gallonage of notor fuel upon which the refund i s conput ed.

Sec. 5735.23. (A) Qut of receipts fromthe tax |evied by
section 5735.05 of the Revised Code, the treasurer of state shal
place to the credit of the tax refund fund established by section
5703. 052 of the Revised Code anmpunts equal to the refunds
certified by the tax comm ssioner pursuant to sections 5735. 13,
5735. 14, 5735.141, 5735.142, and 5735. 16;—anrd—-5+35—21F of the
Revi sed Code. The treasurer of state shall then transfer the
anmount required by section 5735.051 of the Revised Code to the
wat erways safety fund and the amount required by section 4907.472

of the Revised Code to the grade crossing protection fund.

(B) Except as provided in division (D) of this section, each
mont h the bal ance of the receipts fromthe tax | evied by section
5735.05 of the Revised Code shall be credited, after receipt by
the treasurer of state of certification fromthe conm ssioners of

the sinking fund, as required by section 5528.35 of the Revised
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Code, that there are sufficient noneys to the credit of the

hi ghway obligations bond retirement fund to neet in full al
paynments of interest, principal, and charges for the retirenent of
hi ghway obligations issued pursuant to Section 2i of Article VIII
Chio Constitution, and sections 5528. 30 and 5528.31 of the Revised

Code due and payable during the current cal endar year, as follows:

(1) To the state and | ocal governnent hi ghway distribution
fund, which is hereby created in the state treasury, an anount
that is the sanme percentage of the balance to be credited as that
portion of the tax per gallon determ ned under division (B)(2)(a)
of section 5735.06 of the Revised Code is of the total tax per
gal l on deternined under divisions (B)(2)(a) and (b) of that

section.

(2) After making the distribution to the state and | oca
governnent hi ghway distribution fund, the renainder shall be

credited as foll ows:

(a) Thirty per cent to the gasoline excise tax fund for
di stribution pursuant to division (A (1) of section 5735.27 of the
Revi sed Code;

(b) Twenty-five per cent to the gasoline excise tax fund for
distribution pursuant to division (A)(3) of section 5735.27 of the
Revi sed Code;

(c) Except as provided in division (D) of this section,
forty-five per cent to the highway operating fund for distribution
pursuant to division (B)(1) of section 5735.27 of the Revised
Code.

(© Fromthe balance in the state and | ocal government
hi ghway distribution fund on the |ast day of each nonth there

shal | be paid the foll ow ng anounts:

(1) To the local transportation inprovenent program fund

Page 88

2688
2689
2690
2691
2692
2693

2694
2695
2696
2697
2698
2699
2700

2701
2702
2703

2704
2705
2706

2707
2708
2709

2710
2711
2712
2713

2714
2715
2716

2717



H. B. No. 612
As Passed by the House

created by section 164. 14 of the Revised Code, an anount equal to
a fraction of the balance in the state and | ocal governnent

hi ghway di stribution fund, the nunmerator of which fraction is one
and the denom nator of which fraction is that portion of the tax
per gallon determ ned under division (B)(2)(a) of section 5735.06
of the Revised Code;

(2) An anpunt equal to five cents multiplied by the nunber of
gall ons of notor fuel sold at stations operated by the Ghio
turnpi ke conmi ssion, such gallonage to be certified by the
conmmi ssion to the treasurer of state not later than the |ast day
of the nmonth follow ng. The funds paid to the conmi ssion pursuant
to this section shall be expended for the construction
reconstruction, maintenance, and repair of turnpi ke projects,
except that the funds may not be expended for the construction of
new i nt erchanges. The funds al so may be expended for the
construction, reconstruction, maintenance, and repair of those
portions of connecting public roads that serve existing
i nterchanges and are determ ned by the conm ssion and the director
of transportation to be necessary for the safe nmerging of traffic

bet ween the turnpi ke and those public roads.

The remai nder of the bal ance shall be distributed as foll ows

on the fifteenth day of the follow ng nonth:

(a) Ten and seven-tenths per cent shall be paid to municipa
corporations for distribution pursuant to division (A) (1) of
section 5735.27 of the Revised Code and may be used for any
pur pose for which paynments received under that division may be

used.

(b) Five per cent shall be paid to townships for distribution
pursuant to division (A)(5) of section 5735.27 of the Revised Code
and may be used for any purpose for which paynents received under

that division may be used.
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(c) Nine and three-tenths per cent shall be paid to counties
for distribution pursuant to division (A)(3) of section 5735.27 of
the Revised Code and may be used for any purpose for which

paynments received under that division nay be used.

(d) Except as provided in division (D) of this section, the
bal ance shall be transferred to the hi ghway operating fund and
used for the purposes set forth in division (B)(1) of section
5735. 27 of the Revised Code.

(D) Beginning on the first day of Septenber each year and
continuing until such tinme as the office of budget and nmanagenent
receives certification fromthe comm ssioners of the sinking fund
pursuant to division (B) of section 5528.56 of the Revised Code,
any anounts required to be credited or transferred to the hi ghway
operating fund pursuant to division (B)(2)(c) or (O (2)(d) of this
section shall be credited or transferred to the hi ghway capital
i mprovenents bond service fund created in section 5528.55 of the
Revi sed Code.

Sec. 5739.01. As used in this chapter:

(A) "Person" includes individuals, receivers, assignees,
trustees in bankruptcy, estates, firns, partnerships,
associ ations, joint-stock conpanies, joint ventures, clubs,
societies, corporations, the state and its political subdivisions,

and conbi nations of individuals of any form

(B) "Sale" and "selling" include all of the foll ow ng
transactions for a consideration in any manner, whether absolutely
or conditionally, whether for a price or rental, in noney or by

exchange, and by any neans what soever:

(1) Al transactions by which title or possession, or both,
of tangi bl e personal property, is or is to be transferred, or a

license to use or consune tangi bl e personal property is or is to
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be grant ed;

(2) Al transactions by which | odging by a hotel is or is to

be furnished to transi ent guests;
(3) Al transactions by which:

(a) An item of tangible personal property is or is to be
repai red, except property, the purchase of which would be exenpt

fromthe tax inmposed by section 5739.02 of the Revised Code;

(b) An item of tangible personal property is or is to be
install ed, except property, the purchase of which would be exenpt
fromthe tax inposed by section 5739.02 of the Revised Code or
property that is or is to be incorporated into and will becone a
part of a production, transm ssion, transportation, or

di stribution systemfor the delivery of a public utility service;

(c) The service of washing, cleaning, waxing, polishing, or

painting a notor vehicle is or is to be furnished,

(d) Industrial laundry cleaning services are or are to be

provi ded;

(e) Autonmtic data processing, conputer services, or
el ectronic informati on services are or are to be provided for use
i n business when the true object of the transaction is the receipt
by the consumer of autonatic data processing, conputer services,
or electronic information services rather than the receipt of
personal or professional services to which automatic data
processi ng, conputer services, or electronic information services
are incidental or supplenental. Notw thstandi ng any ot her
provi sion of this chapter, such transactions that occur between
menbers of an affiliated group are not sales. An affiliated group
nmeans two or nore persons related in such a way that one person
owns or controls the business operation of another nenber of the

group. In the case of corporations with stock, one corporation
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owns or controls another if it owns nore than fifty per cent of

the other corporation's conmon stock with voting rights.

(f) Tel ecommuni cations service is provided that originates or
terminates in this state and is charged in the records of the
t el ecommuni cations service vendor to the consuner's tel ephone
nunmber or account in this state, or that both originates and
termnates in this state; but does not include transactions by
whi ch tel ecommuni cations service is paid for by using a prepaid

aut hori zati on nunber or prepaid tel ephone calling card;

(g) Landscaping and |l awn care service is or is to be

provi ded;

(h) Private investigation and security service is or is to be

provi ded;

(i) Information services or tangi ble personal property is

provi ded or ordered by neans of a nine hundred tel ephone call;

(j) Building maintenance and janitorial service is or is to

be provi ded;
(k) Enploynment service is or is to be provided;
(1) Enploynent placenent service is or is to be provided,
(m Exterminating service is or is to be provided;

(n) Physical fitness facility service is or is to be

provi ded;

(0) Recreation and sports club service is or is to be

provi ded.

(4) Al transactions by which printed, inprinted,
overprinted, lithographic, multilithic, blueprinted, photostatic,
or other productions or reproductions of witten or graphic matter

are or are to be furnished or transferred;

(5) The production or fabrication of tangible personal
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property for a consideration for consuners who furnish either
directly or indirectly the naterials used in the production of
fabrication work; and include the furnishing, preparing, or
serving for a consideration of any tangi bl e personal property
consuned on the prem ses of the person furnishing, preparing, or
serving such tangi bl e personal property. Except as provided in
section 5739.03 of the Revised Code, a construction contract
pursuant to which tangi ble personal property is or is to be

i ncorporated into a structure or inprovenent on and becomi ng a
part of real property is not a sale of such tangi ble personal
property. The construction contractor is the consumer of such
tangi bl e personal property, provided that the sale and
installation of carpeting, the sale and installation of
agricultural land tile, the sale and erection or installation of
portabl e grain bins, or the provision of |andscaping and | awn care
service and the transfer of property as part of such service is
never a construction contract. The transfer of copyrighted notion
picture films for exhibition purposes is not a sale, except such
films as are used solely for advertising purposes. Qther than as
provided in this section, "sale" and "selling" do not include
prof essi onal, insurance, or personal service transactions which
i nvol ve the transfer of tangible personal property as an

i nconsequential elenent, for which no separate charges are nmade.
As used in division (B)(5) of this section:

(a) "Agricultural land tile" neans fired clay or concrete
tile, or flexible or rigid perforated plastic pipe or tubing,
i ncorporated or to be incorporated into a subsurface drai nage
system appurtenant to | and used or to be used directly in
production by farm ng, agriculture, horticulture, or floriculture.
The term does not include such naterials when they are or are to
be incorporated into a drai nage system appurtenant to a buil di ng

or structure even if the building or structure is used or to be
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used i n such production.

(b) "Portable grain bin" neans a structure that is used or to
be used by a person engaged in farnmng or agriculture to shelter
the person's grain and that is designed to be disassenbl ed w t hout

significant damage to its conponent parts.

(6) Al transactions in which all of the shares of stock of a
closely held corporation are transferred, if the corporation is
not engaging in business and its entire assets consist of boats,
pl anes, notor vehicles, or other tangi ble personal property

operated prinmarily for the use and enjoynent of the sharehol ders;

(7) Al transactions in which a warranty, maintenance or
service contract, or simlar agreement by which the vendor of the
warranty, contract, or agreenent agrees to repair or maintain the
tangi bl e personal property of the consunmer is or is to be

provi ded;

(8) Al transactions by which a prepaid authorization nunber

or a prepaid tel ephone calling card is or is to be transferred.

(O "Vendor" neans the person providing the service or by
whomthe transfer effected or license given by a sale is or is to
be made or given and, for sales described in division (B)(3)(i) of
this section, the tel ecommunications service vendor that provides
the nine hundred tel ephone service; if two or nore persons are
engaged in business at the sane place of business under a single
trade nanme in which all collections on account of sales by each

are made, such persons shall constitute a single vendor

Physi ci ans, dentists, hospitals, and veterinarians who are
engaged in selling tangible personal property as received from
ot hers, such as eyegl asses, nout hwashes, dentifrices, or simlar
articles, are vendors. Veterinarians who are engaged in
transferring to others for a consideration drugs, the dispensing

of which does not require an order of a licensed veterinarian or
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physi ci an under federal |aw, are vendors.

(D) (1) "Consumer" means the person for whomthe service is
provided, to whomthe transfer effected or license given by a sale
is or is to be nmade or given, to whomthe service described in
division (B)(3)(f) or (i) of this section is charged, or to whom

the adm ssion is granted.

(2) Physicians, dentists, hospitals, and bl ood banks operated
by nonprofit institutions and persons |licensed to practice
veterinary nedicine, surgery, and dentistry are consuners of al
tangi bl e personal property and services purchased by themin
connection with the practice of medicine, dentistry, the rendition
of hospital or blood bank service, or the practice of veterinary
medi ci ne, surgery, and dentistry. In addition to being consuners
of drugs adninistered by themor by their assistants according to
their direction, veterinarians also are consuners of drugs that
under federal |aw may be di spensed only by or upon the order of a
licensed veterinarian or physician, when transferred by themto
others for a consideration to provide treatnment to ani mals as

directed by the veterinarian.

(3) A person who perforns a facility managenent, or simlar
service contract for a contractee is a consuner of all tangible
personal property and services purchased for use in connection
with the perfornmance of such contract, regardl ess of whether title
to any such property vests in the contractee. The purchase of such
property and services is not subject to the exception for resale

under division (E)(1) of this section.

(4)(a) In the case of a person who purchases printed matter
for the purpose of distributing it or having it distributed to the
public or to a designated segnment of the public, free of charge,
that person is the consuner of that printed matter, and the

purchase of that printed matter for that purpose is a sale.
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(b) In the case of a person who produces, rather than
purchases, printed natter for the purpose of distributing it or
having it distributed to the public or to a designated segnment of
the public, free of charge, that person is the consuner of all
tangi bl e personal property and services purchased for use or
consunption in the production of that printed matter. That person
is not entitled to claimexception under division (E)(8) of this
section for any material incorporated into the printed matter or
any equi pment, supplies, or services primarily used to produce the

printed matter.

(c) The distribution of printed matter to the public or to a
desi gnat ed segnent of the public, free of charge, is not a sale to
the nenbers of the public to whomthe printed matter is
distributed or to any persons who purchase space in the printed

matter for advertising or other purposes.

(5) A person who nakes sal es of any of the services listed in
division (B)(3) of this section is the consuner of any tangible
personal property used in perform ng the service. The purchase of
that property is not subject to the resale exception under

division (E)(1) of this section.

(E) "Retail sale" and "sales at retail" include all sales

except those in which the purpose of the consuner is:

(1) To resell the thing transferred or benefit of the service
provi ded, by a person engaging in business, in the formin which

the sane is, or is to be, received by the person;

(2) To incorporate the thing transferred as a material or a
part, into tangible personal property to be produced for sale by
manuf act uri ng, assenbling, processing, or refining, or to use or
consume the thing transferred directly in producing a product for
sale by mining, including without linmtation the extraction from

the earth of all substances which are classed geol ogically as
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m neral s, production of crude oil and natural gas, farnm ng,
agriculture, horticulture, or floriculture, and persons engaged in
rendering farmng, agricultural, horticultural, or floricultura
services, and services in the exploration for, and production of,
crude oil and natural gas, for others are deenmed engaged directly
in farmng, agriculture, horticulture, and floriculture, or
exploration for, and production of, crude oil and natural gas;
directly in the rendition of a public utility service, except that
the sales tax levied by section 5739.02 of the Revised Code shal
be collected upon all neals, drinks, and food for human
consunption sold upon Pullman and railroad coaches. This paragraph
does not exenpt or except from"retail sale" or "sales at retail”
the sale of tangible personal property that is to be incorporated

into a structure or inprovenment to real property.

(3) To hold the thing transferred as security for the

performance of an obligation of the vendor;

(4) To use or consune the thing transferred in the process of
reclamati on as required by Chapters 1513. and 1514. of the Revised
Code;

(5) To resell, hold, use, or consune the thing transferred as

evi dence of a contract of insurance;

(6) To use or consune the thing directly in conmmerci al
fishing;

(7) To incorporate the thing transferred as a material or a
part into, or to use or consune the thing transferred directly in

the production of, magazines distributed as controlled circul ation

publi cati ons;

(8) To use or consume the thing transferred in the production
and preparation in suitable condition for market and sal e of
printed, inprinted, overprinted, lithographic, multilithic,

bl ueprinted, photostatic, or other productions or reproductions of
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witten or graphic matter;

(9) To use the thing transferred, as described in section
5739. 011 of the Revised Code, primarily in a manufacturing

operation to produce tangible personal property for sale;

(10) To use the benefit of a warranty, maintenance or service
contract, or simlar agreement, as defined in division (B)(7) of
this section, to repair or naintain tangi ble personal property, if
all of the property that is the subject of the warranty, contract,
or agreenent woul d be exenpt on its purchase fromthe tax inposed
by section 5739.02 of the Revised Code;

(11) To use the thing transferred as qualified research and

devel oprent equi prent ;

(12) To use or consune the thing transferred primarily in
storing, transporting, mailing, or otherw se handling purchased
sales inventory in a warehouse, distribution center, or simlar
facility when the inventory is primarily distributed outside this
state to retail stores of the person who owns or controls the
war ehouse, distribution center, or simlar facility, to retail
stores of an affiliated group of which that person is a nenber, or
by neans of direct marketing. Division (E)(12) of this section
does not apply to nmotor vehicles registered for operation on the
public highways. As used in division (E)(12) of this section,
"affiliated group" has the sane neaning as in division (B)(3)(e)
of this section and "direct marketing" has the same neaning as in
division (B)(37) of section 5739.02 of the Revised Code.

(13) To use or consune the thing transferred to fulfill a
contractual obligation incurred by a warrantor pursuant to a
warranty provided as a part of the price of the tangible personal
property sold or by a vendor of a warranty, maintenance or service
contract, or similar agreenent the provision of which is defined

as a sale under division (B)(7) of this section;
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(14) To use or consune the thing transferred in the

producti on of a newspaper for distribution to the public;

(15) To use tangi ble personal property to performa service
listed in division (B)(3) of this section, if the property is or
is to be permanently transferred to the consunmer of the service as

an integral part of the performance of the service.

As used in division (E) of this section, "thing" includes al
transactions included in divisions (B)(3)(a), (b), and (e) of this

secti on.

Sal es conducted through a coi n-operated device that activates
vacuum equi prrent or equi prent that di spenses water, whether or not
in conmbination with soap or other cleaning agents or wax, to the
consuner for the consuner's use on the prem ses in washing,
cl eaning, or waxing a notor vehicle, provided no other personal
property or personal service is provided as part of the

transaction, are not retail sales or sales at retail.

(F) "Business" includes any activity engaged in by any person
with the object of gain, benefit, or advantage, either direct or
i ndirect. "Business" does not include the activity of a person in

managi ng and investing the person's own funds.

(G "Engagi ng in business" means commenci ng, conducting, or
continuing in business, and liquidating a busi ness when the
i quidator thereof holds self out to the public as conducting such

busi ness. Making a casual sale is not engagi ng in business.

(H (1) "Price," except as provided in divisions (H)(2) and
(3) of this section, neans the aggregate val ue in noney of
anything paid or delivered, or prom sed to be paid or delivered,
in the conplete performance of a retail sale, wthout any
deduction on account of the cost of the property sold, cost of
mat eri al s used, |abor or service cost, interest, discount paid or

all oned after the sale is consunmated, or any other expense. |If

Page 99

3025
3026

3027
3028
3029
3030

3031
3032
3033

3034
3035
3036
3037
3038
3039
3040

3041
3042
3043
3044

3045
3046
3047
3048

3049
3050
3051
3052
3053
3054
3055



H. B. No. 612
As Passed by the House

the retail sale consists of the rental or |ease of tangible
personal property, "price" neans the aggregate val ue in noney of
anything paid or delivered, or pronised to be paid or delivered,
in the conplete performance of the rental or |ease, w thout any
deduction for tax, interest, |abor or service charge, damage
liability waiver, termination or damage charge, discount paid or
allowed after the | ease is consummated, or any other expense. The
sal es tax shall be calculated and collected by the | essor on each
paynment nmade by the | essee. Price does not include the

consi deration received as a deposit refundable to the consuner
upon return of a beverage container, the consideration received as
a deposit on a carton or case that is used for such returnable
containers, or the consideration received as a refundable security
deposit for the use of tangi ble personal property to the extent
that it actually is refunded, if the consideration for such
refundabl e deposit is separately stated fromthe consi deration
received or to be received for the tangi bl e personal property
transferred in the retail sale. Such separation nust appear in the
sal es agreenment or on the initial invoice or initial billing
rendered by the vendor to the consunmer. Price is the anount

recei ved inclusive of the tax, provided the vendor establishes to
the satisfaction of the tax conm ssioner that the tax was added to
the price. Wen the price includes both a charge for tangible
personal property and a charge for providing a service and the
sale of the property and the charge for the service are separately
taxabl e, or have a separately deterninable tax status, the price
shall be separately stated for each such charge so the tax can be

correctly conmputed and char ged.

The tax collected by the vendor fromthe consumer under this
chapter is not part of the price, but is a tax collection for the
benefit of the state and of counties levying an additional sales
tax pursuant to section 5739.021 or 5739. 026 of the Revised Code
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and of transit authorities |evying an additional sales tax
pursuant to section 5739.023 of the Revised Code. Except for the
di scount authorized in section 5739.12 of the Revised Code, no
person other than the state or such a county or transit authority
shal |l derive any benefit fromthe collection or paynent of such

t ax.

(2) In the case of a sale of any new notor vehicle by a new
not or vehicle dealer, as defined in section 4517.01 of the Revised
Code, in which another notor vehicle is accepted by the deal er as
part of the consideration received, "price" has the sanme neani ng
as in division (H (1) of this section, reduced by the credit
af forded the consuner by the dealer for the notor vehicle received

in trade

(3) In the case of a sale of any watercraft or outboard notor
by a watercraft dealer |icensed in accordance with section
1547. 543 of the Revised Code, in which another watercraft,
watercraft and trailer, or outboard notor is accepted by the
deal er as part of the consideration received, "price" has the sane
meaning as in division (H (1) of this section, reduced by the
credit afforded the consuner by the dealer for the watercraft,
watercraft and trailer, or outboard nptor received in trade. As
used in division (H(3) of this section, "watercraft" includes an

outdrive unit attached to the watercraft.

(1) "Receipts" means the total amount of the prices of the
sal es of vendors, provided that cash discounts allowed and taken
on sales at the tine they are consummated are not included, minus
any amount deducted as a bad debt pursuant to section 5739. 121 of
the Revised Code. "Receipts" does not include the sale price of
property returned or services rejected by consunmers when the ful

sale price and tax are refunded either in cash or by credit.

(J) "Place of business" nmeans any | ocation at which a person

Page 101

3088
3089
3090
3091
3092
3093

3094
3095
3096
3097
3098
3099
3100

3101
3102
3103
3104
3105
3106
3107
3108
3109
3110

3111
3112
3113
3114
3115
3116
3117

3118



H. B. No. 612
As Passed by the House

engages in business.

(K) "Prem ses" includes any real property or portion thereof
upon whi ch any person engages in selling tangible persona
property at retail or making retail sales and al so includes any
real property or portion thereof designated for, or devoted to,

use in conjunction with the business engaged in by such person.

(L) "Casual sale" neans a sale of an item of tangible
personal property which was obtained by the person naking the
sal e, through purchase or otherw se, for the person's own use in
this state and which was previously subject to the any state's
taxing jurisdiction on its sale or use, and includes such itens
acquired for the seller's use which are sold by an aucti oneer
enpl oyed directly by the person for such purpose, provided the
| ocation of such sales is not the auctioneer's pernmanent pl ace of
busi ness. As used in this division, "pernanent place of business"”
i ncludes any | ocation where such auctioneer has conducted nore

than two auctions during the year

(M "Hotel" neans every establishnment kept, used, nmaintained,
advertised or held out to the public to be a place where sl eeping
accommodations are offered to guests, in which five or nore roons
are used for the acconmopdati on of such guests, whether such roons

are in one or several structures.

(N) "Transi ent guests" neans persons occupying a room or
roonms for sleeping acconmodations for less than thirty consecutive

days.

(O "Making retail sales" nmeans the effecting of transactions
wherein one party is obligated to pay the price and the other
party is obligated to provide a service or to transfer title to or
possession of the itemsold. "Making retail sales" does not
include the prelinmnary acts of pronmoting or soliciting the retai

sal es, other than the distribution of printed matter which
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di spl ays or describes and prices the itemoffered for sale, nor
does it include delivery of a predeterm ned quantity of tangible
personal property or transportation of property or personnel to or
froma place where a service is perforned, regardl ess of whether

the vendor is a delivery vendor

(P) "Used directly in the rendition of a public utility
service" neans that property which is to be incorporated into and
will becone a part of the consuner's production, transm ssion
transportation, or distribution systemand which retains its
classification as tangi bl e personal property after such
i ncorporation; fuel or power used in the production, transmn ssion,
transportation, or distribution system and tangible personal
property used in the repair and mai ntenance of the production,
transm ssion, transportation, or distribution system including
only such notor vehicles as are specially designed and equi pped
for such use. Tangi bl e personal property and services used
primarily in providing highway transportation for hire are not
used in providing a public utility service as defined in this
di vi si on.

(Q "Refining" nmeans renoving or separating a desirable
product fromraw or contam nated naterials by distillation or

physi cal, nmechanical, or chem cal processes.

(R) "Assenbly" and "assenbling" nmean attaching or fitting
together parts to forma product, but do not include packaging a

product .

(S) "Manufacturing operation” means a process in which
materials are changed, converted, or transfornmed into a different
state or formfromwhich they previously existed and incl udes
refining materials, assenbling parts, and preparing raw material s
and parts by mixing, neasuring, blending, or otherwi se conmitting

such materials or parts to the manufacturing process.
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"Manuf acturing operation" does not include packagi ng.

(T) "Fiscal officer" neans, with respect to a regional
transit authority, the secretary-treasurer thereof, and with
respect to a county which is a transit authority, the fiscal
of ficer of the county transit board if one is appointed pursuant
to section 306.03 of the Revised Code or the county auditor if the

board of county conm ssioners operates the county transit system

(U "Transit authority" nmeans a regional transit authority
created pursuant to section 306.31 of the Revised Code or a county
in which a county transit systemis created pursuant to section
306. 01 of the Revised Code. For the purposes of this chapter, a
transit authority must extend to at |least the entire area of a
single county. A transit authority which includes territory in
nore than one county nust include all the area of the nost
popul ous county which is a part of such transit authority. County
popul ati on shall be neasured by the nbst recent census taken by

the United States census bureau.

(V) "Legislative authority" means, with respect to a regional
transit authority, the board of trustees thereof, and with respect
to a county which is a transit authority, the board of county

conmi sSsi oners.

(W "Territory of the transit authority" neans all of the
area included within the territorial boundaries of a transit
authority as they fromtine to tine exist. Such territorial
boundaries nust at all tinmes include all the area of a single
county or all the area of the nost popul ous county which is a part
of such transit authority. County popul ation shall be neasured by

the nost recent census taken by the United States census bureau.

(X) "Providing a service" neans providing or furnishing
anything described in division (B)(3) of this section for

consi derati on.
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(Y)(1)(a) "Automatic data processing" neans processing of
others' data, including keypunching or simlar data entry services
together with verification thereof, or providing access to

comput er equi pnent for the purpose of processing data.

(b) "Computer services" means providing services consisting
of specifying conputer hardware configurations and eval uating
techni cal processing characteristics, conputer programrng, and
trai ning of conputer programmers and operators, provided in
conjunction with and to support the sale, |ease, or operation of

t axabl e conput er equi pnment or systens.

(c) "Electronic informati on services" means provi di ng access
to conputer equi pnent by means of tel ecomruni cations equi pment for

the purpose of either of the foll ow ng:

(i) Exam ning or acquiring data stored in or accessible to

the comput er equi pnent;

(ii) Placing data into the conputer equipnment to be retrieved

by designhated recipients with access to the conputer equipnent.

(d) "Automatic data processing, computer services, or
el ectronic information services" shall not include personal or

pr of essi onal services.

(2) As used in divisions (B)(3)(e) and (Y)(1) of this
section, "personal and professional services" nmeans all services
ot her than automatic data processing, conputer services, or

el ectronic information services, including but not linmted to:

(a) Accounting and | egal services such as advice on tax
matters, asset managenent, budgetary matters, quality control
i nformation security, and auditing and any other situation where
the service provider receives data or information and studi es,

alters, analyzes, interprets, or adjusts such nmaterial;
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(b) Anal yzi ng busi ness policies and procedures;
(c) ldentifying managenent information needs;

(d) Feasibility studies including econonmic and technical
anal ysis of existing or potential conputer hardware or software

needs and al ternati ves;

(e) Designing policies, procedures, and custom software for
coll ecting business information, and determ ni ng how data shoul d
be summari zed, sequenced, formatted, processed, controlled and

reported so that it will be neani ngful to nanagenent;

(f) Devel opi ng policies and procedures that docunent how
busi ness events and transactions are to be authorized, executed,

and controll ed;
(g) Testing of business procedures;
(h) Training personnel in business procedure applications;

(i) Providing credit information to users of such information
by a consuner reporting agency, as defined in the "Fair Credit
Reporting Act," 84 Stat. 1114, 1129 (1970), 15 U. S.C. 168la(f), or
as hereafter anended, including but not Iimted to gathering,
organi zi ng, anal yzing, recording, and furnishing such information

by any oral, witten, graphic, or electronic medium

(j) Providing debt collection services by any oral, witten,

graphic, or electronic neans.

The services listed in divisions (Y)(2)(a) to (j) of this

section are not autonatic data processing or conputer services.

(2Z2) "Highway transportation for hire" neans the
transportati on of personal property belonging to others for

consi deration by any of the foll ow ng:

(1) The holder of a pernmit or certificate issued by this

state or the United States authorizing the holder to engage in
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transportati on of personal property belonging to others for
consi deration over or on hi ghways, roadways, streets, or any

simlar public thoroughfare;

(2) A person who engages in the transportation of personal
property belonging to others for considerati on over or on
hi ghways, roadways, streets, or any simlar public thoroughfare
but who coul d not have engaged in such transportati on on Decenber
11, 1985, unless the person was the holder of a pernit or
certificate of the types described in division (2)(1) of this

section;

(3) A person who | eases a notor vehicle to and operates it

for a person described by division (2)(1) or (2) of this section.

(AA) "Tel ecomuni cations service" neans the transm ssion of
any interactive, two-way el ectromagneti ¢ comuni cati ons, including
voi ce, image, data, and information, through the use of any nmedi um
such as wires, cables, mcrowaves, cellular radi o, radi o waves,

I ight waves, or any conbination of those or simlar nedia.

"Tel ecomuni cati ons service" includes nessage toll service even
t hough the vendor provides the nessage toll service by neans of
Wi de area transm ssion type service or private conmmuni cations
servi ce purchased from anot her tel ecomruni cati ons service

provi der, but does not include any of the follow ng:

(1) Sal es of incomng or outgoing wide area transm ssion
service or wide area transm ssion type service, including eight
hundred or eight-hundred-type service, to the person contracting

for the receipt of that service;

(2) Sales of private conmunications service to the person
contracting for the receipt of that service that entitles the
purchaser to exclusive or priority use of a comrunicati ons channel

or group of channel s between exchanges;

(3) Sal es of tel econmunications service by conpani es subject
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to the excise tax inposed by Chapter 5727. of the Revi sed Code;

(4) Sal es of tel econmunications service to a provider of
tel ecomuni cations service, including access services, for use in

provi di ng tel econmuni cati ons servi ce;

(5) Val ue-added nonvoi ce services in which conputer
processi ng applications are used to act on the form content,

code, or protocol of the information to be transmtted;

(6) Transmission of interactive video programrng by a cable
tel evision systemas defined in section 505.90 of the Revised
Code.

(BB) "Industrial laundry cleaning services" neans renoving
soil or dirt fromor supplying towels, linens, or articles of
clothing that belong to others and are used in a trade or

busi ness.

(CO "Magazines distributed as controlled circul ation
publications" nmeans nmgazi nes contai ning at |east twenty-four
pages, at |east twenty-five per cent editorial content, issued at
regular intervals four or nore tinmes a year, and circul ated
wi t hout charge to the recipient, provided that such nmagazi nes are
not owned or controlled by individuals or business concerns which
conduct such publications as an auxiliary to, and essentially for
the advancenent of the main business or calling of, those who own

or control them

(DD) "Landscaping and | awn care service" nmeans the services
of planting, seeding, sodding, renoving, cutting, trinmm ng,
pruni ng, mul ching, aerating, applying chenicals, watering,
fertilizing, and providing simlar services to establish, pronote,
or control the growh of trees, shrubs, flowers, grass, ground
cover, and other flora, or otherwi se maintaining a | awn or
| andscape grown or nmintained by the owner for ornanentation or

ot her nonagricul tural purpose. However, "landscaping and | awn care
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servi ce" does not include the providing of such services by a
person who has | ess than five thousand dollars in sales of such

services during the cal endar year.

(EE) "Private investigation and security service" nmeans the
performance of any activity for which the provider of such service
is required to be licensed pursuant to Chapter 4749. of the
Revi sed Code, or would be required to be so licensed in performng
such services in this state, and al so includes the services of
conducti ng pol ygraph exam nations and of nonitoring or overseeing
the activities on or in, or the condition of, the consuner's hone,
busi ness, or other facility by means of electronic or sinmlar
nmonitoring devices. "Private investigation and security service"
does not include special duty services provided by off-duty police
of ficers, deputy sheriffs, and other peace officers regularly

enpl oyed by the state or a political subdivision.

(FF) "Information services" means providi ng conversati on,
gi ving consultation or advice, playing or naking a voice or other
recordi ng, meking or keeping a record of the nunmber of callers,
and any other service provided to a consunmer by neans of a nine
hundred tel ephone call, except when the nine hundred tel ephone
call is the nmeans by which the consuner makes a contribution to a

recogni zed charity.

(G5 "Research and devel opnent" means designing, creating, or
formul ati ng new or enhanced products, equipnent, or manufacturing
processes, and conducting scientific or technol ogical inquiry and
experimentation in the physical sciences with the goal of
increasing scientific know edge which may reveal the bases for new

or enhanced products, equipnment, or nanufacturing processes.

(HH) "Qualified research and devel opnent equi prent" neans

capitalized tangi bl e personal property, and | eased personal
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property that would be capitalized if purchased, used by a person
primarily to performresearch and devel opnent. Tangi bl e persona
property primarily used in testing, as defined in division (A)(4)
of section 5739.011 of the Revised Code, or used for recording or
storing test results, is not qualified research and devel opnent
equi prrent unl ess such property is primarily used by the consuner
in testing the product, equiprment, or nanufacturing process being
creat ed, designed, or fornulated by the consuner in the research
and devel opnent activity or in recording or storing such test

resul ts.

(1'l') "Building maintenance and janitorial service" nmeans
cleaning the interior or exterior of a building and any tangible
personal property located therein or thereon, including any
services incidental to such cleaning for which no separate charge
is made. However, "building mai ntenance and janitorial service"
does not include the providing of such service by a person who has
|l ess than five thousand dollars in sales of such service during

t he cal endar year

(JJ) "Enploynment service" neans providing or supplying
personnel, on a tenporary or |long-termbasis, to performwork or
| abor under the supervision or control of another, when the
personnel so supplied receive their wages, salary, or other
conmpensation fromthe provider of the service. "Enploynent

service" does not include:

(1) Acting as a contractor or subcontractor, where the
personnel performng the work are not under the direct control of

t he purchaser.
(2) Medical and health care services.

(3) Supplying personnel to a purchaser pursuant to a contract
of at | east one year between the service provider and the

purchaser that specifies that each enpl oyee covered under the
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contract is assigned to the purchaser on a pernanent basis.

(4) Transactions between nenbers of an affiliated group, as

defined in division (B)(3)(e) of this section.

(KK) "Enpl oynent placenent service" neans |ocating or finding
enpl oynment for a person or finding or |ocating an enpl oyee to fill

an avail abl e position.

(LL) "Exterm nating service" means eradicating or attenpting
to eradicate vernin infestations froma building or structure, or
the area surrounding a building or structure, and includes
activities to inspect, detect, or prevent vermin infestation of a

buil ding or structure.

(MM "Physical fitness facility service" nmeans all
transactions by which a nenbership is granted, naintained, or
renewed, including initiation fees, nenbership dues, renewal fees,
nonthly m ni num fees, and other sinilar fees and dues, by a
physical fitness facility such as an athletic club, health spa, or
gymasi um which entitles the nmenber to use the facility for

physi cal exerci se.

(NN) "Recreation and sports club service" neans all
transactions by which a nenbership is granted, naintained, or
renewed, including initiation fees, nenbership dues, renewal fees,
nonthly m ni num fees, and other sinilar fees and dues, by a
recreation and sports club, which entitles the nmenber to use the
facilities of the organi zation. "Recreation and sports club" nmeans
an organization that has ownership of, or controls or |eases on a
continuing, long-termbasis, the facilities used by its nmenbers
and includes an aviation club, gun or shooting club, yacht club,
card club, swimmng club, tennis club, golf club, country club

riding club, amateur sports club, or simlar organization.

(OO "Livestock" nmeans farm animals conmonly raised for food

or food production, and includes but is not limted to cattle,
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sheep, goats, swine, and poultry. "Livestock" does not include
i nvertebrates, fish, anphibians, reptiles, horses, donestic pets,
animals for use in |laboratories or for exhibition, or other

animal s not conmonly raised for food or food production.

(PP) "Livestock structure" neans a building or structure used
exclusively for the housing, raising, feeding, or sheltering of
livestock, and includes feed storage or handling structures and

structures for livestock waste handling.

(QQ "Horticulture" nmeans the growi ng, cultivation, and
production of flowers, fruits, herbs, vegetables, sod, nushroons,
and nursery stock. As used in this division, "nursery stock" has

the same neaning as in section 927.51 of the Revised Code.

(RR) "Horticulture structure" nmeans a building or structure
used exclusively for the commercial grow ng, raising, or
overwi ntering of horticultural products, and includes the area
used for stocking, storing, and packing horticultural products

when done in conjunction with the production of those products.

(SS) "Newspaper" neans an unbound publication bearing a title
or nanme that is regularly published, at |east as frequently as
bi weekly, and distributed froma fixed place of business to the
public in a specific geographic area, and that contains a
substanti al ampbunt of news matter of international, national, or

| ocal events of interest to the general public.

(TT) "Professional racing teanm neans a person that enploys
at least twenty full-tinme enpl oyees for the purpose of conducting
a motor vehicle racing business for profit. The person mnust
conduct the business with the purpose of racing one or nore notor
raci ng vehicles in at |least ten conpetitive professional racing
events each year that conprise all or part of a nmotor racing
series sanctioned by one or nore notor racing sanctioning

organi zations. A "notor racing vehicle" nmeans a vehicle for which

Page 112

3426
3427
3428
3429

3430
3431
3432
3433

3434
3435
3436
3437

3438
3439
3440
3441
3442

3443
3444
3445
3446
3447
3448

3449
3450
3451
3452
3453
3454
3455
3456



H. B. No. 612
As Passed by the House

the chassis, engine, and parts are designed exclusively for notor
raci ng, and does not include a stock or production nodel vehicle
that may be nodified for use in racing. For the purposes of this
di vi si on:

(1) A "conpetitive professional racing event" is a notor
vehicl e racing event sanctioned by one or nore notor racing
sanctioni ng organi zati ons, at which aggregate cash prizes in
excess of eight hundred thousand dollars are awarded to the

conpetitors.

(2) "Full-tinme enployee" neans an individual who is enpl oyed
for consideration for thirty-five or nore hours a week, or who
renders any other standard of service generally accepted by custom

or specified by contract as full-tinme enploynent.

(UJ) (1) "Prepaid authorization nunber” means a numeric or
al phanureri c conbi nati on that represents a prepaid account that
can be used by the account holder solely to obtain
tel ecomuni cations service, and includes any renewal s or increases

in the prepaid account.

(2) "Prepaid tel ephone calling card" nmeans a tangible item
that contains a prepaid authorization nunber that can be used
solely to obtain tel ecomunications service, and includes any

renewal s or increases in the prepaid account.

Sec. 5739.02. For the purpose of providing revenue with which
to nmeet the needs of the state, for the use of the general revenue
fund of the state, for the purpose of securing a thorough and
efficient systemof common schools throughout the state, for the
pur pose of affording revenues, in addition to those from genera
property taxes, permtted under constitutional limtations, and
fromother sources, for the support of |ocal governmenta

functions, and for the purpose of reinbursing the state for the
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expense of administering this chapter, an excise tax is hereby

| evied on each retail sale nade in this state.

(A) The tax shall be collected pursuant to the schedules in
section 5739. 025 of the Revised Code.

The tax applies and is collectible when the sale is nmade,

regardl ess of the time when the price is paid or delivered.

In the case of a sale, the price of which consists in whole
or in part of rentals for the use of the thing transferred, the
tax, as regards such rentals, shall be neasured by the

install ments thereof.

In the case of a sale of a service defined under division
(MM or (NN) of section 5739.01 of the Revised Code, the price of
whi ch consists in whole or in part of a nmenmbership for the receipt
of the benefit of the service, the tax applicable to the sale

shal |l be neasured by the installnments thereof.
(B) The tax does not apply to the follow ng:

(1) Sales to the state or any of its political subdivisions,
or to any other state or its political subdivisions if the | aws of
that state exenpt fromtaxation sales made to this state and its

political subdivisions;

(2) Sales of food for human consunption off the prem ses
wher e sol d;

(3) Sales of food sold to students only in a cafeteria,
dormitory, fraternity, or sorority nmaintained in a private,

public, or parochial school, college, or university,;

(4) Sal es of newspapers, and of mmgazi ne subscriptions
shi pped by second class mail, and sales or transfers of nagazi nes

distributed as controlled circul ation publications;

(5) The furnishing, preparing, or serving of neals wthout
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charge by an enployer to an enpl oyee provided the enpl oyer records
the nmeals as part conpensation for services perfornmed or work

done;

(6) Sales of motor fuel upon receipt, use, distribution, or
sale of which in this state a tax is inposed by the |law of this
state, but this exenption shall not apply to the sale of notor
fuel on which a refund of the tax is allowabl e under section
5735.14 of the Revised Code; and the tax comi ssioner may deduct
the anount of tax levied by this section applicable to the price
of nmotor fuel when granting a refund of nmotor fuel tax pursuant to
section 5735.14 of the Revised Code and shall cause the anount

deducted to be paid into the general revenue fund of this state;

(7) Sales of natural gas by a natural gas conpany, of water
by a water-works conpany, or of steam by a heating conpany, if in
each case the thing sold is delivered to consuners through pipes
or conduits, and all sales of comunications services by a
t el ephone or tel egraph conpany, all terns as defined in section
5727.01 of the Revised Code;

(8) Casual sales by a person, or auctioneer enployed directly
by the person to conduct such sales, except as to such sal es of
nmot or vehicles, watercraft or outboard notors required to be
titled under section 1548.06 of the Revi sed Code, watercraft
docunented with the United States coast guard, snowrobiles, and
al | - purpose vehicles as defined in section 4519.01 of the Revised
Code;

(9) Sal es of services or tangi bl e personal property, other
than notor vehicles, nobile hones, and manufactured homes, by
churches, organi zations exenpt fromtaxati on under section
501(¢c)(3) of the Internal Revenue Code of 1986, or by nonprofit

organi zati ons operated exclusively for charitable purposes as

defined in division (B)(12) of this section, provided that the
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nunber of days on which such tangi bl e personal property or
services, other than itens never subject to the tax, are sold does
not exceed six in any cal endar year. |f the nunber of days on

whi ch such sal es are made exceeds six in any cal endar year, the
church or organization shall be considered to be engaged in

busi ness and all subsequent sales by it shall be subject to the
tax. In counting the nunber of days, all sales by groups within a
church or within an organi zation shall be considered to be sal es
of that church or organization, except that sal es nade by separate
student clubs and other groups of students of a primry or
secondary school, and sal es nade by a parent-teacher association
booster group, or similar organization that raises noney to
support or fund curricular or extracurricular activities of a
primary or secondary school, shall not be considered to be sales
of such school, and sal es by each such club, group, association

or organi zation shall be counted separately for purposes of the
six-day limtation. This division does not apply to sales by a
noncomer ci al educational radio or television broadcasting

station.

(10) Sales not within the taxing power of this state under
the Constitution of the United States;

(11) The transportation of persons or property, unless the

transportation is by a private investigation and security service;

(12) Sales of tangi ble personal property or services to
churches, to organi zations exenpt fromtaxation under section
501(c)(3) of the Internal Revenue Code of 1986, and to any other
nonprofit organi zations operated exclusively for charitable
purposes in this state, no part of the net income of which inures
to the benefit of any private sharehol der or individual, and no
substantial part of the activities of which consists of carrying
on propaganda or otherwi se attenpting to influence |egislation

sales to offices adm nistering one or nore hones for the aged or
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one or nmore hospital facilities exenpt under section 140.08 of the
Revi sed Code; and sales to organi zations described in division (D)
of section 5709.12 of the Revised Code.

"Charitable purposes” neans the relief of poverty; the
i mprovenment of health through the alleviation of illness, disease,
or injury; the operation of an organi zati on exclusively for the
provi sion of professional, laundry, printing, and purchasing
services to hospitals or charitable institutions; the operation of
a home for the aged, as defined in section 5701.13 of the Revised
Code; the operation of a radio or television broadcasting station
that is licensed by the federal comruni cations conmi ssion as a
noncomer ci al educational radio or television station; the
operation of a nonprofit animal adoption service or a county
hurmane society; the pronotion of education by an institution of
learning that maintains a faculty of qualified instructors,
teaches regul ar continuous courses of study, and confers a
recogni zed di pl oma upon conpl etion of a specific curriculum the
operation of a parent-teacher association, booster group, or
sim | ar organization primarily engaged in the pronotion and
support of the curricular or extracurricular activities of a
primary or secondary school; the operation of a community or area
center in which presentations in nusic, dramatics, the arts, and
related fields are nade in order to foster public interest and
education therein; the production of performances in nusic,
dramatics, and the arts; or the pronotion of education by an
organi zati on engaged in carrying on research in, or the
di ssem nation of, scientific and technol ogi cal know edge and

information primarily for the public.

Nothing in this division shall be deened to exenpt sales to
any organi zation for use in the operation or carrying on of a
trade or business, or sales to a honme for the aged for use in the

operation of independent living facilities as defined in division
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(A) of section 5709.12 of the Revised Code.

(13) Building and construction materials and services sold to
construction contractors for incorporation into a structure or
i mprovenment to real property under a construction contract with
this state or a political subdivision thereof, or with the United
States government or any of its agencies; building and
construction materials and services sold to construction
contractors for incorporation into a structure or inprovenent to
real property that are accepted for ownership by this state or any
of its political subdivisions, or by the United States governnent
or any of its agencies at the time of conpletion of such
structures or inprovenments; building and construction materials
sold to construction contractors for incorporation into a
horticulture structure or livestock structure for a person engaged
in the business of horticulture or producing |livestock; building
materials and services sold to a construction contractor for
i ncorporation into a house of public worship or religious
education, or a building used exclusively for charitable purposes
under a construction contract with an organi zati on whose purpose
is as described in division (B)(12) of this section; building

nmaterials and services sold to a construction contractor for

incorporation into a building under a construction contract with

an_organi zati on exenpt fromtaxation under section 501(c)(3) of

the Internal Revenue Code of 1986 when the building is to be used

exclusively for the organization's exenpt purposes; building and

construction materials sold for incorporation into the original
construction of a sports facility under section 307.696 of the
Revi sed Code; and buil ding and construction materials and services
sold to a construction contractor for incorporation into rea
property outside this state if such naterials and services, when
sold to a construction contractor in the state in which the rea

property is located for incorporation into real property in that
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state, would be exenpt froma tax on sales levied by that state;

(14) Sales of ships or vessels or rail rolling stock used or
to be used principally in interstate or foreign commerce, and
repairs, alterations, fuel, and lubricants for such ships or

vessels or rail rolling stock

(15) Sales to persons engaged in any of the activities
mentioned in division (E)(2) or (9) of section 5739.01 of the
Revi sed Code, to persons engaged in naking retail sales, or to
persons who purchase for sale froma manufacturer tangible
personal property that was produced by the manufacturer in
accordance with specific designs provided by the purchaser, of
packages, including material and parts for packages, and of
machi nery, equi pnent, and material for use primarily in packagi ng
tangi bl e personal property produced for sale by or on the order of
the person doing the packaging, or sold at retail. "Packages"
i ncl udes bags, baskets, cartons, crates, boxes, cans, bottles,
bi ndi ngs, wrappi ngs, and other simlar devices and containers, and

"packagi ng" neans pl aci ng therein.

(16) Sales of food to persons using food stanp coupons to
purchase the food. As used in division (B)(16) of this section
"food" has the same nmeaning as in the "Food Stanmp Act of 1977," 91
Stat. 958, 7 U.S.C. 2012, as anended, and federal regul ations

adopt ed pursuant to that act.

(17) Sales to persons engaged in farnming, agriculture,
horticulture, or floriculture, of tangible personal property for
use or consunption directly in the production by farm ng
agriculture, horticulture, or floriculture of other tangible
personal property for use or consunption directly in the
production of tangi bl e personal property for sale by farm ng,
agriculture, horticulture, or floriculture; or material and parts
for incorporation into any such tangi bl e personal property for use

or consunption in production; and of tangi ble personal property
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for such use or consunption in the conditioning or holding of
products produced by and for such use, consunption, or sale by
persons engaged in farming, agriculture, horticulture, or
floriculture, except where such property is incorporated into rea

property;

(18) Sales of drugs dispensed by a licensed pharnmaci st upon
the order of a licensed health professional authorized to
prescribe drugs to a hunan being, as the term"licensed health
prof essi onal authorized to prescribe drugs" is defined in section
4729. 01 of the Revised Code; insulin as recognized in the official
United States pharmacopoeia; urine and blood testing naterials
when used by diabetics or persons with hypoglycenmia to test for
gl ucose or acetone; hypodernic syringes and needl es when used by
di abetics for insulin injections; epoetin alfa when purchased for
use in the treatment of persons with end-stage renal disease;
hospi tal beds when purchased for use by persons w th nedical
probl ens for medical purposes; and oxygen and oxygen-di spensi ng
equi prent when purchased for use by persons wi th medi cal problens

for nedical purposes;

(19) Sales of artificial linbs or portion thereof, breast
prost heses, and other prosthetic devices for humans; braces or
ot her devices for supporting weakened or nonfunctioning parts of
the human body; wheel chairs; devices used to |ift wheelchairs into
not or vehicles and parts and accessories to such devices; crutches
or other devices to aid human peranbul ati on; and itenms of tangible
personal property used to supplenent inpaired functions of the
human body such as respiration, hearing, or elimnation. No
exenption under this division shall be all owed for nonprescription
drugs, nmedicines, or renedies; itens or devices used to suppl enent
vision; itens or devices whose function is solely or primarily
cosnetic; or physical fitness equipnent. This division does not

apply to sales to a physician or nedical facility for use in the
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treatnent of a patient.

(20) Sales of emergency and fire protection vehicles and
equi prment to nonprofit organizations for use solely in providing
fire protection and energency services for political subdivisions

of the state;

(21) Sales of tangible personal property manufactured in this
state, if sold by the manufacturer in this state to a retailer for
use in the retail business of the retailer outside of this state
and if possession is taken fromthe manufacturer by the purchaser
within this state for the sole purpose of inmediately renoving the

same fromthis state in a vehicle owned by the purchaser;

(22) Sales of services provided by the state or any of its
political subdivisions, agencies, instrunentalities, institutions,
or authorities, or by governnental entities of the state or any of
its political subdivisions, agencies, instrunentalities,

institutions, or authorities;

(23) Sales of notor vehicles to nonresidents of this state
upon the presentation of an affidavit executed in this state by
the nonresident purchaser affirming that the purchaser is a
nonresident of this state, that possession of the notor vehicle is
taken in this state for the sole purpose of inmediately renoving
it fromthis state, that the notor vehicle will be permanently
titled and registered in another state, and that the notor vehicle

will not be used in this state;

(24) Sales to persons engaged in the preparation of eggs for
sal e of tangible personal property used or consunmed directly in
such preparation, including such tangi ble personal property used
for cleaning, sanitizing, preserving, grading, sorting, and
cl assi fying by size; packages, including material and parts for

packages, and machi nery, equipnent, and material for use in
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packagi ng eggs for sale; and handling and transportati on equi pnent
and parts therefor, except notor vehicles licensed to operate on
public highways, used in intraplant or interplant transfers or

shi pnent of eggs in the process of preparation for sale, when the
pl ant or plants within or between which such transfers or

shi pments occur are operated by the sanme person. "Packages"

i ncl udes contai ners, cases, baskets, flats, fillers, filler flats,
cartons, closure materials, labels, and | abeling materials, and

"packagi ng" neans pl aci ng therein.

(25)(a) Sales of water to a consuner for residential use,
except the sale of bottled water, distilled water, nineral water,

carbonated water, or ice;

(b) Sales of water by a nonprofit corporation engaged
exclusively in the treatnent, distribution, and sale of water to
consuners, if such water is delivered to consuners through pipes

or tubi ng.

(26) Fees charged for inspection or reinspection of notor

vehi cl es under section 3704. 14 of the Revi sed Code;

(27) Sales—of solar—wnd—orhydrothermal—energy-—systens
I I el bliched I v E : .

{28 Sales to persons licensed to conduct a food service
operation pursuant to section 3717.43 of the Revised Code, of
tangi bl e personal property primarily used directly for the

foll ow ng:
(a) To prepare food for human consunption for sale;

(b) To preserve food that has been or will be prepared for
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hunman consunption for sale by the food service operator, not
i ncl udi ng tangi bl e personal property used to display food for

sel ection by the consuner

(c) To clean tangible personal property used to prepare or

serve food for human consunption for sale.

293(28) Sales of aninmals by nonprofit ani mal adoption

services or county humane societi es;

393(29) Sales of services to a corporation described in
di vision (A) of section 5709.72 of the Revised Code, and sal es of
tangi bl e personal property that qualifies for exenption from

taxation under section 5709.72 of the Revi sed Code;

35(30) Sales and installation of agricultural land tile, as
defined in division (B)(5)(a) of section 5739.01 of the Revised
Code;

323(31) Sales and erection or installation of portable grain
bins, as defined in division (B)(5)(b) of section 5739.01 of the
Revi sed Code;

333(32) The sale, |ease, repair, and naintenance of, parts
for, or itens attached to or incorporated in, notor vehicles that
are primarily used for transporting tangible personal property by

a person engaged in highway transportation for hire;

34)(33) Sales to the state headquarters of any veterans
organi zation in Chio that is either incorporated and issued a
charter by the congress of the United States or is recognized by
the United States veterans administration, for use by the

headquarters;

35)(34) Sales to a tel ecommuni cations service vendor of
tangi bl e personal property and services used directly and
primarily in transmtting, receiving, switching, or recording any

i nteractive, two-way el ectromagnetic comuni cations, including
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voi ce, image, data, and information, through the use of any

medi um including, but not limted to, poles, wires, cables,

swi tchi ng equi pment, conputers, and record storage devices and
medi a, and conponent parts for the tangi bl e personal property. The
exenption provided in division (B){35(34) of this section shal

be in lieu of all other exceptions under division (E)(2) of
section 5739.01 of the Revised Code to which a tel ecommuni cati ons
servi ce vendor may ot herwi se be entitled based upon the use of the

thing purchased in providing the tel ecommunicati ons servi ce.

36)(35) Sales of investnment netal bullion and investnent
coins. "lnvestnent netal bullion" means any el enmentary precious
nmetal that has been put through a process of snelting or refining,
i ncluding, but not linmted to, gold, silver, platinum and
pal | adium and which is in such state or condition that its val ue
depends upon its content and not upon its form "lnvestnent netal
bul I'i on" does not include fabricated precious netal that has been
processed or manufactured for one or nore specific and customary
industrial, professional, or artistic uses. "lnvestnment coins"
means num smatic coins or other fornms of noney and | egal tender
manuf act ured of gold, silver, platinum palladium or other netal
under the laws of the United States or any foreign nation with a
fair market value greater than any statutory or nom nal val ue of

such coi ns.

34-(36)(a) Sal es where the purpose of the consunmer is to use
or consune the things transferred in naking retail sales and
consi sting of newspaper inserts, catal ogues, coupons, flyers, gift
certificates, or other advertising material that prices and

descri bes tangi bl e personal property offered for retail sale.

(b) Sales to direct marketing vendors of prelimnary
mat eri al s such as photographs, artwork, and typesetting that will
be used in printing advertising nmaterial; of printed natter that

of fers free nerchandi se or chances to wi n sweepstake prizes and

Page 124

3798
3799
3800
3801
3802
3803
3804
3805
3806

3807
3808
3809
3810
3811
3812
3813
3814
3815
3816
3817
3818
3819
3820

3821
3822
3823
3824
3825

3826
3827
3828
3829



H. B. No. 612
As Passed by the House

that is mailed to potential custonmers with advertising materi al
described in division (B){3A-(36)(a) of this section; and of

equi pment such as tel ephones, conputers, facsinile machines, and
simlar tangible personal property primarily used to accept orders

for direct marketing retail sales.

(c) Sales of automatic food vendi ng nachi nes that preserve
food with a shelf life of forty-five days or less by refrigeration

and di spense it to the consuner.

For purposes of division (B){3A-(36) of this section, "direct
mar keti ng" means the nethod of selling where consuners order
tangi bl e personal property by United States mail, delivery
service, or telecomunication and the vendor delivers or ships the
tangi bl e personal property sold to the consuner froma warehouse,
catal ogue distribution center, or simlar fulfillment facility by
means of the United States nail, delivery service, or comon

carrier.

38)(37) Sales to a person engaged in the business of
horticulture or producing livestock of materials to be

incorporated into a horticulture structure or |ivestock structure;

39-(38) The sale of a notor vehicle that is used exclusively
for a vanpool ridesharing arrangenent to persons participating in
the vanpool ridesharing arrangenent when the vendor is selling the
vehi cl e pursuant to a contract between the vendor and the

departnent of transportation;

403-(39) Sal es of personal conputers, conputer nonitors,
comput er keyboards, nodens, and ot her peripheral conputer
equi prent to an individual who is licensed or certified to teach
in an elementary or a secondary school in this state for use by
that individual in preparation for teaching elenentary or

secondary school students;

45-(40) Sales to a professional racing teamof any of the
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fol | owi ng:
(a) Modtor racing vehicles;
(b) Repair services for notor racing vehicles;

(c) Itenms of property that are attached to or incorporated in
nmot or raci ng vehicles, including engines, chassis, and all other
components of the vehicles, and all spare, replacenent, and
rebuilt parts or conponents of the vehicles; except not including
tires, consumable fluids, paint, and accessories consisting of
instrunentation sensors and related itens added to the vehicle to
collect and transnit data by neans of telenmetry and other forns of

conmuni cati on.

42)3(41) Sal es of used manufactured hones and used nobile
hones, as defined in section 5739. 0210 of the Revised Code, nmde

on or after January 1, 2000;

433(42) Sal es of tangible personal property and services to
a provider of electricity used or consuned directly and prinarily
in generating, transmitting, or distributing electricity for use
by others, including property that is or is to be incorporated
into and will becone a part of the consuner's production
transm ssion, or distribution systemand that retains its
classification as tangi bl e personal property after incorporation;
fuel or power used in the production, transni ssion, or
di stribution of electricity; and tangi ble personal property and
services used in the repair and mai ntenance of the production
transmi ssion, or distribution system including only those notor
vehi cl es as are specially designed and equi pped for such use. The
exenption provided in this division shall be in lieu of all other
exceptions in division (E)(2) of section 5739.01 of the Revised
Code to which a provider of electricity may otherw se be entitled
based on the use of the tangi ble personal property or service

purchased in generating, transmtting, or distributing
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electricity.

For the purpose of the proper adninistration of this chapter,
and to prevent the evasion of the tax, it is presuned that al
sales nmade in this state are subject to the tax until the contrary

is established.

As used in this section, except in division (B)(16) of this
section, "food" includes cereals and cereal products, mlk and
m |k products including ice cream nmeat and neat products, fish
and fish products, eggs and egg products, vegetables and vegetable
products, fruits, fruit products, and pure fruit juices,
condi nments, sugar and sugar products, coffee and coffee
substitutes, tea, and cocoa and cocoa products. It does not
include: spirituous or malt |iquors; soft drinks; sodas and
beverages that are ordinarily dispensed at bars and soda fountains
or in connection therewith, other than coffee, tea, and cocoa;
root beer and root beer extracts; malt and nalt extracts; m nera
oils, cod liver oils, and halibut liver oil; medicines, including
tonics, vitam n preparations, and other products sold primarily
for their medicinal properties; and water, including mneral,

bottl ed, and carbonated waters, and i ce.

(C The levy of an excise tax on transactions by which
| odging by a hotel is or is to be furnished to transient guests
pursuant to this section and division (B) of section 5739.01 of

the Revised Code does not prevent any of the follow ng:

(1) A nunicipal corporation or township fromlevying an
exci se tax for any | awful purpose not to exceed three per cent on
transactions by which | odging by a hotel is or is to be furnished
to transient guests in addition to the tax levied by this section.
If a municipal corporation or township repeals a tax inmposed under
division (O (1) of this section and a county in which the
nmuni ci pal corporation or township has territory has a tax inposed
under division (C of section 5739.024 of the Revised Code in
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ef fect, the nunicipal corporation or township nay not reinpose its
tax as long as that county tax remains in effect. A munici pal
corporation or township in which a tax is |evied under division
(B)(2) of section 351.021 of the Revised Code may not increase the
rate of its tax levied under division (C (1) of this section to
any rate that would cause the total taxes |evied under both of
those divisions to exceed three per cent on any | odging

transaction within the municipal corporation or township.

(2) A nunicipal corporation or a township fromlevying an
addi tional excise tax not to exceed three per cent on such
transactions pursuant to division (B) of section 5739.024 of the
Revi sed Code. Such tax is in addition to any tax inposed under

division (C) (1) of this section.

(3) A county fromlevying an excise tax pursuant to division
(A) of section 5739.024 of the Revised Code.

(4) A county fromlevying an excise tax not to exceed three
per cent of such transactions pursuant to division (C of section
5739. 024 of the Revised Code. Such a tax is in addition to any tax

i mposed under division (C)(3) of this section.

(5) A convention facilities authority, as defined in division
(A) of section 351.01 of the Revised Code, fromlevying the excise
taxes provided for in division (B) of section 351.021 of the
Revi sed Code.

(6) A county fromlevying an excise tax not to exceed one and
one-hal f per cent of such transactions pursuant to division (D) of
section 5739.024 of the Revised Code. Such tax is in addition to

any tax inposed under division (C)(3) or (4) of this section.

(7) A county fromlevying an excise tax not to exceed one and
one-hal f per cent of such transactions pursuant to division (E) of
section 5739.024 of the Revised Code. Such a tax is in addition to
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any tax inmposed under division (Q(3), (4), or (6) of this

secti on.

(D) The levy of this tax on retail sales of recreation and
sports club service shall not prevent a municipal corporation from
| evying any tax on recreation and sports club dues or on any

i ncone generated by recreation and sports club dues.

Sec. 5739.03. Except as provided in section 5739.05 of the
Revi sed Code, the tax inposed by or pursuant to section 5739. 02,
5739. 021, 5739.023, or 5739.026 of the Revised Code shall be paid
by the consuner to the vendor, and each vendor shall collect from
the consuner, as a trustee for the state of Chio, the full and
exact amount of the tax payable on each taxable sale, in the

manner and at the times provided as foll ows:

(A If the price is, at or prior to the provision of the
service or the delivery of possession of the thing sold to the
consunmer, paid in currency passed fromhand to hand by the

consunmer or his the consuner's agent to the vendor or his the

vendor's agent, the vendor or h+s the vendor's agent shall coll ect

the tax with and at the sane tinme as the price;

(B) If the price is otherwise paid or to be paid, the vendor

or his the vendor's agent shall, at or prior to the provision of

the service or the delivery of possession of the thing sold to the
consunmer, charge the tax inposed by or pursuant to section

5739. 02, 5739.021, 5739.023, or 5739.026 of the Revised Code to
the account of the consunmer, which anount shall be coll ected by
the vendor fromthe consunmer in addition to the price. Such sale
shall be reported on and the anobunt of the tax applicable thereto
shall be remtted with the return for the period in which the sale
is nmade, and the anopunt of the tax shall becone a | egal charge in

favor of the vendor and agai nst the consuner.
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If any sale is clained to be exenpt under division (E) of
section 5739.01 of the Revised Code or under section 5739.02 of
the Revised Code, with the exception of divisions (B)(1) to (11)
or {293(28) of section 5739.02 of the Revised Code, the consumner
must furnish to the vendor, and the vendor nust obtain fromthe
consuner, a certificate specifying the reason that the sale is not
legally subject to the tax. If the transaction is clainmed to be
exenpt under division (B)(13) of section 5739.02 of the Revised
Code, the exenption certificate shall be signed by both the
contractor and his the contractee and such contractee shall be
deened to be the consuner of all itens purchased under such claim
of exenption in the event it is subsequently determ ned that the
exenption is not properly clainmed. The certificate shall be in
such formas the tax comm ssioner by regulation prescribes. If no
certificate is furnished or obtained within the period for filing
the return for the period in which such sale is consunmated, it
shall be presuned that the tax applies. The failure to have so
furni shed, or to have so obtained, a certificate shall not prevent
a vendor or consumer from establishing that the sale is not

subject to the tax within sixty one hundred twenty days of the

giving of notice by the conm ssioner of intention to | evy an

assessnent, in which event the tax shall not apply.

Certificates need not be obtained nor furnished where the
identity of the consuner is such that the transaction is never
subject to the tax inposed or where the item of tangible persona
property sold or the service provided is never subject to the tax
i nposed, regardless of use, or when the sale is in interstate

commer ce.

(C As used in this division, "contractee" neans a person who
seeks to enter or enters into a contract or agreement with a
contractor or vendor for the construction of real property or for

the sale and installation onto real property of tangi ble personal
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property.

Any contractor or vendor may request from any contractee a
certification of what portion of the property to be transferred
under such contract or agreenment is to be incorporated into the
realty and what portion will retain its status as tangible
personal property after installation is conpleted. The contractor
or vendor shall request the certification by certified mai
delivered to the contractee, return receipt requested. Upon
recei pt of such request and prior to entering into the contract or
agreenent, the contractee shall furnish to the contractor or
vendor a certification sufficiently detailed to enable the
contractor or vendor to ascertain the resulting classification of
all materials purchased or fabricated by the contractor or vendor
and transferred to the contractee. This requirenment applies to a
contractee regardl ess of whether the contractee holds a direct
paynment pernit under section 5739.031 of the Revised Code or
furnishes to the contractor or vendor an exenption certificate as

provi ded under this section.

For the purposes of the taxes levied by this chapter and
Chapter 5741. of the Revised Code, the contractor or vendor may in
good faith rely on the contractee's certification. Notw thstandi ng
di vision (B) of section 5739.01 of the Revised Code, if the tax
conmmi ssioner determ nes that certain property certified by the
contractee as tangi bl e personal property pursuant to this division
is, in fact, real property, the contractee shall be considered to
be the consuner of all materials so incorporated into that rea
property and shall be liable for the applicable tax, and the
contractor or vendor shall be excused fromany liability on those

mat eri al s.

If a contractee fails to provide such certification upon the
request of the contractor or vendor, the contractor or vendor

shall conply with the provisions of this chapter and Chapter 5741.
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of the Revised Code without the certification. If the tax
conmmi ssi oner determ nes that such conpliance has been perfornmed in
good faith and that certain property treated as tangibl e personal
property by the contractor or vendor is, in fact, real property,
the contractee shall be considered to be the consuner of all
materials so incorporated into that real property and shall be
liable for the applicable tax and the construction contractor or

vendor shall be excused fromany liability on those materials.

Thi s division does not apply to any contract or agreenent
where the tax conmi ssioner determines as a fact that a
certification under this division was nade solely on the decision

or advice of the contractor or vendor

(D) Notw t hstanding division (B) of section 5739.01 of the
Revi sed Code, whenever the total rate of tax inposed under this
chapter is increased after the date after a construction contract
is entered into, the contractee shall reinburse the construction
contractor for any additional tax paid on tangible property

consunmed or services received pursuant to the contract.

(E) A vendor who files a petition for reassessnent eentesthg
CONTESTI NG t he assessnent of tax on sales for which the vendor
obtai ned no valid exenption certificates and for which the vendor
failed to establish that the sales were properly not subject to
the tax during the sixty—day one-hundred-twenty-day period all owed

under division (B) of this section, nay present to the tax
conmi ssi oner additional evidence to prove that the sales were
properly subject to a claimof exception or exenption. The vendor
shall file such evidence within ninety days of the receipt by the
vendor of the notice of assessnent, except that, upon application
and for reasonabl e cause, the period for submtting such evidence

shal |l be extended thirty days.

The comm ssioner shall consider such additional evidence in
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reaching the final determnation on the assessnent and petition

for reassessment.

(F) Whenever a vendor refunds to the consuner the full price
of an item of tangible personal property on which the tax inposed
under this chapter has been paid, he the vendor shall also refund

the full armount of the tax paid.

Sec. 5739.032. (A) If the total ampunt of tax required to be
paid by a permt holder under section 5739.031 of the Revised Code
for any cal endar year indicated in the follow ng schedul e equal s
or exceeds the anobunts prescribed for that year in the schedul e,
the permit holder shall remt each nonthly tax paynent in the
second ensui ng and each succeedi ng year by electronic funds

transfer as prescribed by division (B) of this section.

Year 1992 1993 andthereafter 2000
t hr ough 1999 and t hereafter
Tax paynent $1, 200, 000 $600, 000 $60, 000

If a permit holder's tax paynent for each of two consecutive
years beginning with 12993 2000 is | ess than six—hundred sixty
t housand dollars, the permt holder is relieved of the requirenment
to remt taxes by electronic funds transfer for the year that next
follows the second of the consecutive years in which the tax
paynment is | ess than six—hundred sixty thousand dollars, and is
relieved of that requirenent for each succeedi ng year unless the
tax paynent in a subsequent year equals or exceeds six—hundred
sixty thousand dol | ars.

The tax comm ssioner shall notify each pernmit hol der required
to remt taxes by electronic funds transfer of the permt holder's
obligation to do so, shall maintain an updated list of those
permt holders, and shall tinely certify the list and any
additions thereto or deletions therefromto the treasurer of

state. Failure by the tax comm ssioner to notify a pernit hol der
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subject to this section to renit taxes by electronic funds
transfer does not relieve the pernit holder of its obligation to

renmit taxes by electronic funds transfer.

(B) Permit holders required by division (A) of this section
to remt paynents by electronic funds transfer shall remt such
paynments to the treasurer of state in the nmanner prescribed by
rul es adopted by the treasurer under section 113.061 of the
Revi sed Code and on or before the dates specified under section
5739. 031 of the Revised Code. The paynent of taxes by electronic
funds transfer does not affect a permt holder's obligation to
file the nonthly return as required under section 5739.031 of the
Revi sed Code.

A permt holder required by this section to remt taxes by
el ectronic funds transfer nay apply to the treasurer of state in
the manner prescribed by the treasurer to be excused fromthat
requi rement. The treasurer of state nmay excuse the permit hol der
fromrenittance by electronic funds transfer for good cause shown
for the period of tinme requested by the pernit holder or for a
portion of that period. The treasurer shall notify the tax
conm ssioner and the pernmit holder of the treasurer's decision as

soon as is practicable.

(O If a permit holder required by this section to renit
taxes by electronic funds transfer renits those taxes by sone
nmeans other than by el ectronic funds transfer as prescribed by
this section and the rules adopted by the treasurer of state, and
the treasurer determ nes that such failure was not due to
reasonabl e cause or was due to willful neglect, the treasurer
shall notify the tax commi ssioner of the failure to renmt by
el ectronic funds transfer and shall provide the commi ssioner with
any information used in making that determ nation. The tax
commi ssioner may col l ect an additional charge by assessnent in the

manner prescribed by section 5739.13 of the Revised Code. The
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addi tional charge shall equal five per cent of the anpbunt of the
taxes required to be paid by electronic funds transfer, but shal
not exceed five thousand dollars. Any additional charge assessed
under this section is in addition to any other penalty or charge
i nposed under this chapter, and shall be considered as revenue
arising fromtaxes inposed under this chapter. The tax

comm ssioner may remt all or a portion of such a charge and nay

adopt rul es governing such reni ssion

No additional charge shall be assessed under this division
against a permit holder that has been notified of its obligation
to renit taxes under this section and that renmits its first two
tax paynents after such notification by some neans other than
el ectronic funds transfer. The additional charge may be assessed
upon the remttance of any subsequent tax paynent that the permt

hol der renits by sone neans other than electronic funds transfer.

Sec. 5739.033. The anount of tax due pursuant to sections
5739.02, 5739.021, 5739.023, and 5739. 026 of the Revised Code is
the sum of the taxes inposed pursuant to those sections at the
situs of the consunmation of the sale as determ ned under this

secti on.

(A) Except as otherwi se provided in this section and division
(O of section 5739.031 of the Revised Code, all sales are
conclusively determ ned to be consummated at the vendor's place of

busi ness.

(1) If the consunmer or the consuner's agent takes possession
of the tangi ble personal property at a place of business of the
vendor where the purchase contract or agreenment was nmade, the sale

is consummat ed at that place of business.

(2) If the consuner or the consumer's agent takes possession

of the tangi ble personal property other than at a place of
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busi ness of the vendor, or takes possession at a warehouse or
simlar facility of the vendor, the sale is consummted at the
vendor's place of business where the purchase contract or

agreenent was nade or the purchase order was received.

(3) If the vendor provides a service specified in division
(B)(3)(a), (b), (c), (d), (n), or (o) of section 5739.01 of the
Revi sed Code, the sale is consummated at the vendor's pl ace of
busi ness where the service is perforned or the contract or
agreenent for the service was made or the purchase order was

recei ved.

(B) If the vendor is a transient vendor as specified in
division (B) of section 5739.17 of the Revised Code, the sale is
conclusively determ ned to be consummated at the vendor's
tenporary place of business or, if the transient vendor is the
| essor of titled notor vehicles, titled watercraft, or titled

outboard nmotors, at the location where the | essee keeps the | eased

property.

B If the vendor makes sal es of tangi ble personal property

froma stock of goods carried in a notor vehicle, fromwhich the
purchaser nmakes sel ection and takes possession, or fromwhich the
vendor sells tangi ble personal property the quantity of which has
not been determined prior to the tinme the purchaser takes

possession, the sale is conclusively determ ned to be consummat ed

at the location of the notor vehicle when the sale is nade.

(D) If the vendor is a delivery vendor as specified in
division (D) of section 5739.17 of the Revised Code, the sale is

conclusively determ ned to be consunmated at the place where the

Page 136

4173
4174
4175
4176

4177
4178
4179
4180
4181
4182

4183
4184
4185
4186
4187
4188
4189

4190
4191
4192
4193

4194
4195
4196
4197
4198
4199
4200

4201
4202
4203



H. B. No. 612
As Passed by the House
tangi bl e personal property is delivered, where the | eased property

is used, or where the service is performed or received.

=-(E) If the vendor provides a service specified in division
(B)(3)(e), (g, (h, (j), (K, (I), or (M of section 5739.01 of
the Revised Code, the sale is conclusively determined to be
consummat ed at the |ocation of the consuner where the service is

performed or received.

{S-(F) Except as provided in division (3(1) of this section,
if the vendor provides a service specified in division (B)(3)(f)
or (i) of section 5739.01 of the Revised Code, the sale is
concl usively determned to be consummated at the | ocation of the
t el ephone nunber or account as reflected in the records of the
vendor. If, in the case of a tel ecomunications service, the
t el ephone nunber or account is |located outside this state, the
sale is conclusively determ ned to be consunmmated at the |ocation

inthis state fromwhich the service originated.

(G If the vendor provides | odging to transient guests as
specified in division (B)(2) of section 5739.01 of the Revised
Code, the sale is conclusively deternmined to be consummated at the

| ocation where the |l odging is | ocated.

H(H If the vendor sells a warranty, maintenance or service
contract, or simlar agreement as specified in division (B)(7) of
section 5739.01 of the Revised Code and the vendor is a delivery
vendor, the sale is conclusively determned to be consumated at
the location of the consumer. If the vendor is not a delivery
vendor, the sale is conclusively determined to be consumated at
the vendor's place of business where the contract or agreenent was
made, unless the warranty or contract is a conponent of the sale
of atitled notor vehicle, titled watercraft, or titled outboard
notor, in which case the sale is conclusively deternined to be

consummated in the county of titling.
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3-(1) Except as otherwi se provided in this division, if the
vendor sells a prepaid authorization nunber or a prepaid tel ephone
calling card, the sale is conclusively deternined to be
consummat ed at the vendor's place of business and shall be taxed
at the time of sale. If the vendor sells a prepaid authorization
nunber or prepaid tel ephone calling card through a tel ephone call
el ectronic commerce, or any other formof renote conmerce, the
sale is conclusively determined to be nade at the consuner's
shi ppi ng address, or, if there is no item shipped, at the

consuner's billing address.

Sec. 5739.12. Each person who has or is required to have a
vendor's |license, on or before the twenty-third day of each nonth,
shall make and file a return for the preceding nonth, on forns
prescri bed by the tax commr ssioner, and shall pay the tax shown on
the return to be due. The return shall show the amount of tax due
fromthe vendor to the state for the period covered by the return
and such other information as the conmm ssioner deens necessary for
the proper administration of this chapter. The conm ssioner may
extend the tinme for making and filing returns and paying the tax,
and may require that the return for the last nonth of any annual
or sem annual period, as determ ned by the commi ssioner, be a
reconciliation return detailing the vendor's sales activity for
the precedi ng annual or seniannual period. The reconciliation
return shall be filed by the last day of the nonth follow ng the
| ast nmonth of the annual or semi annual period. The conmi ssioner
may remit all or any part of ampbunts or penalties which may becone
due under this chapter and nay adopt rules relating thereto. Such
return shall be filed by nmailing the same to the treasurer of
state, together with paynent of the anobunt of tax shown to be due
thereon after deduction of any discount provided for under this
section. The return shall be considered filed when received by the

treasurer of state, and the paynment shall be considered nmade when
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received by the treasurer of state or when credited to an account
desi gnated by the treasurer of state. If the returnis filed and
the anount of tax shown thereon to be due is paid on or before the
date such return is required to be filed, the vendor shall be
entitled to a discount of three-fourths of one per cent of the
amount shown to be due on the return. Amounts paid to the clerk of
courts pursuant to section 4505.06 of the Revised Code shall be
subject to the three-fourths of one per cent discount. The

di scount shall be in consideration for pronpt paynment to the clerk
of courts and for other services performed by the vendor in the

collection of the tax.

Upon application to the commi ssioner, a vendor who is
required to file nonthly returns may be relieved of the
requirement to report and pay the actual tax due, provided that
the vendor agrees to remt to the treasurer of state paynent of
not | ess than an anount determ ned by the conmi ssioner to be the
average nonthly tax liability of the vendor, based upon a review
of the returns or other information pertaining to such vendor for
a period of not |less than six nonths nor nore than two years
i mredi ately preceding the filing of the application. Vendors who
agree to the above conditions shall nake and file an annual or
sem annual reconciliation return, as prescribed by the
conmmi ssioner. The reconciliation return shall be filed by mailing
or delivering the sane to the treasurer of state, together with
paynment of the amobunt of tax shown to be due thereon after
deduction of any discount provided in this section. Failure of a
vendor to conply with any of the above conditions may result in
i mredi ate reinstatenment of the requirenent of reporting and paying
the actual tax liability on each nonthly return, and the

conmmi ssioner may at his the conmi ssioner's discretion deny the

vendor the right to report and pay based upon the average nonthly

liability for a period not to exceed two years. The anount
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determ ned by the conmi ssioner to be the average nonthly tax
liability of a vendor may be adjusted, based upon a review of the
returns or other information pertaining to the vendor for a period
of not less than six nonths nor nore than two years precedi ng such

adj ust ment .

The conm ssioner may authorize vendors whose tax liability is
not such as to nmerit nonthly returns, as determ ned by the
conmi ssi oner upon the basis of adm nistrative costs to the state,
to make and file returns at |ess frequent intervals. Wen returns
are filed at less frequent intervals in accordance with such a
determ nation, the vendor shall be allowed the discount of
three-fourths of one per cent in consideration for pronpt paynent
with the return, provided the return is filed together with
paynent of the anobunt of tax shown to be due thereon, at the tine

specified by the comi ssi oner.

The treasurer of state shall stanp or otherwi se mark on all

returns the date received by himthe treasurer of state and shal

al so show t hereon by stanp or otherw se the anmount of paynent
received for the period for which the return is filed. Thereafter
the treasurer of state shall immediately transmt all returns
filed under this section to the comm ssioner. Any vendor who fails
to file a return or pay the full anount of the tax shown on the
return to be due under this section and the rules of the
conmm ssi oner shalkk may, for each such return he the vendor fails
to file or each such tax ke the vendor fails to pay in full as
shown on the return within the period prescribed by this section

and the rules of the conmmi ssioner, be required to forfeit and pay

into the state treasury an additional charge ef not exceeding

fifty dollars or ten per cent of the tax required to be paid for
the reporting period, whichever is greater, as revenue arising
fromthe tax inposed by this chapter, and such sum may be

coll ected by assessnment in the nanner provided in section 5739. 13
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of the Revised Code. The conmissioner may renit all or a portion
of the additional charge and nay adopt rules relating therete to

the inposition and remnission of the additional charge.

If the amount required to be collected by a vendor from

consuners is in excess of five per cent of his the vendor's

recei pts fromsal es which are taxable under section 5739.02 of the
Revi sed Code, or in the case of sales subject to a tax |evied
pursuant to section 5739.021, 5739.023, or 5739.026 of the Revised
Code, in excess of the percentage equal to the aggregate rate of
such taxes and the tax | evied by section 5739.02 of the Revised
Code, such excess shall be renitted along with the renittance of

t he amount of tax due under section 5739.10 of the Revised Code.

The conmi ssioner, if he the conmi ssioner deems it necessary

in order to insure the paynent of the tax inposed by this chapter
may require returns and paynents to be nmade for other than nonthly
periods. The returns shall be signed by the vendor or his the

vendor's aut horized agent.

Any vendor required to file a return and pay the tax under
this section whose total paynent in any year indicated in division
(A) of section 5739.122 of the Revised Code equals or exceeds the
anount shown in that division shall nake each paynent required by
this section in the second ensui ng and each succeedi ng year by
el ectronic funds transfer as prescribed by section 5739.122 of the

Revi sed Code, except as otherw se prescribed by that section

Sec. 5739.122. (A) If the total anpbunt of tax required to be
pai d by a vendor under section 5739.12 of the Revised Code for any
cal endar year indicated in the follow ng schedul e equal s or
exceeds the ampunts prescribed for that year in the schedule, the
vendor shall remt each nonthly tax paynment in the second ensuing
and each succeedi ng tax year by electronic funds transfer as

prescribed by divisions (B) and (C) of this section.
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Year 1992 1993 andthereafter 2000
through 1999 and thereafter
Tax paynent $1, 200, 000 $600, 000 $60, 000

If a vendor's tax paynent for each of two consecutive years
begi nning with 1993 2000 is | ess than six-hundred sixty thousand
dollars, the vendor is relieved of the requirenent to remt taxes
by electronic funds transfer for the year that next follows the
second of the consecutive years in which the tax paynent is |ess
t han six—hundred sixty thousand dollars, and is relieved of that
requi rement for each succeedi ng year unless the tax paynent in a
subsequent year equals or exceeds six—hundred sixty thousand

dol | ars.

The tax comm ssioner shall notify each vendor required to
remt taxes by electronic funds transfer of the vendor's
obligation to do so, shall nmintain an updated |list of those
vendors, and shall tinely certify the list and any additions
thereto or deletions therefromto the treasurer of state. Failure
by the tax conmmi ssioner to notify a vendor subject to this section
to renmt taxes by electronic funds transfer does not relieve the
vendor of its obligation to remt taxes by electronic funds

transfer.

(B) Vendors required by division (A) of this section to remt
paynments by el ectronic funds transfer shall remt such paynents to
the treasurer of state in the manner prescribed by rul es adopted
by the treasurer under section 113.061 of the Revised Code and on
or before the dates specified under section 5739.12 of the Revised
Code. The paynent of taxes by electronic funds transfer does not
affect a vendor's obligation to file the nonthly return as

requi red under section 5739.12 of the Revised Code.

(O Any—vendor—whofiles returns—under—section 573912 of the
. I ot lor' o 1] hal | .
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I . . .

I - . i visi E
ef—this—seetion—

A vendor required by this section to renit taxes by

el ectronic funds transfer may apply to the treasurer of state in
the manner prescribed by the treasurer to be excused fromthat
requi rement. The treasurer of state may excuse the vendor from
renmittance by electronic funds transfer for good cause shown for
the period of tinme requested by the vendor or for a portion of
that period. The treasurer shall notify the tax comm ssioner and

the vendor of the treasurer's decision as soon as is practicable.

(D) If a vendor required by this section to remt taxes by
el ectronic funds transfer renmits those taxes by sone neans ot her
than by electronic funds transfer as prescribed by this section
and the rules adopted by the treasurer of state, and the treasurer
determ nes that such failure was not due to reasonabl e cause or
was due to willful neglect, the treasurer shall notify the tax
conmmi ssioner of the failure to remit by electronic funds transfer
and shall provide the conm ssioner with any information used in
maki ng that determ nation. The tax conmm ssioner nmay collect an
addi ti onal charge by assessnent in the nmanner prescribed by
section 5739.13 of the Revised Code. The additional charge shal
equal five per cent of the anmount of the taxes required to be paid
by el ectronic funds transfer, but shall not exceed five thousand
dollars. Any additional charge assessed under this section is in
addition to any other penalty or charge inposed under this
chapter, and shall be considered as revenue arising fromtaxes
i nposed under this chapter. The tax conm ssioner may renit all or
a portion of such a charge and nay adopt rul es governing such

rem ssion.

No additional charge shall be assessed under this division

agai nst a vendor that has been notified of its obligation to renit
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taxes under this section and that remts its first two tax
paynents after such notification by sone nmeans ot her than
el ectronic funds transfer. The additional charge may be assessed
upon the renittance of any subsequent tax paynent that the vendor

remits by sone neans other than electronic funds transfer.

Sec. 5739.13. (A) If any vendor collects the tax inposed by
or pursuant to section 5739.02, 5739.021, 5739.023, or 5739.026 of
t he Revised Code, and fails to remt the tax to the state as
prescribed, or on the sale of a notor vehicle, watercraft, or
out board notor required to be titled, fails to renit paynent to a
clerk of a court of comon pleas as provided in section 1548. 06 or
4505. 06 of the Revised Code, the vendor shall be personally liable
for any tax collected and not remtted. The tax conm ssioner may
make an assessment agai nst such vendor based upon any information

in the conm ssioner's possession

If any vendor fails to collect the tax or any consuner fails
to pay the tax inposed by or pursuant to section 5739.02
5739. 021, 5739.023, or 5739.026 of the Revised Code, on any
transaction subject to the tax, the vendor or consuner shall be
personally liable for the amount of the tax applicable to the
transacti on. H—any—vendor—faits—topaytheannual—ticense—renewal
: S : . I :
le. hal I ol . .
The conmm ssioner may make an assessment agai nst either the vendor
or consuner, as the facts may require, based upon any information

in the comm ssioner's possession

An assessnent agai nst a vendor when the tax inposed by or
pursuant to section 5739.02, 5739.021, 5739.023, or 5739.026 of
the Revised Code has not been collected or paid, shall not
di scharge the purchaser's or consuner's liability to reinburse the

vendor for the tax applicable to such transaction.
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An assessnent issued against either, pursuant to this
section, shall not be considered an el ection of renedies, nor a
bar to an assessnment against the other for the tax applicable to
the sanme transaction, provided that no assessnent shall be issued
agai nst any person for the tax due on a particular transaction if

the tax on that transaction actually has been paid by another.

The commi ssi oner nay nmake an assessnent agai nst any vendor
who fails to file a return or remt the proper anount of tax
required by this chapter, or against any consunmer who fails to pay
the proper anmount of tax required by this chapter. When
information in the possession of the conm ssioner indicates that
the anmount required to be collected or paid under this chapter is
greater than the anmount remtted by the vendor or paid by the
consumer, the conm ssioner may audit a sanple of the vendor's
sal es or the consuner's purchases for a representative period, to
ascertain the per cent of exenpt or taxable transactions or the
effective tax rate and nmay issue an assessnent based on the audit.
The conmmi ssioner shall make a good faith effort to reach agreenent
with the vendor or consuner in selecting a representative sanple

peri od.

The tax comm ssioner nmay make an assessnent, based on any
information in his possession, against any person who fails to
file areturn or remt the proper anmount of tax required by
section 5739. 102 of the Revised Code.

The tax conm ssioner may i ssue an assessment on any
transaction for which any tax inposed under this chapter or
Chapter 5741. of the Revised Code was due and unpaid on the date
the vendor or consunmer was infornmed by an agent of the tax
comm ssioner of an investigation or audit. If the vendor or
consuner remts any paynent of the tax for the period covered by
the assessnent after the vendor or consumer was inforned of the

i nvestigation or audit, the paynment shall be credited against the
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anount of the assessnent.

The commi ssioner shall give the party assessed witten notice

of the assessnment by—personal—serviceorcertified-mait as
provided in section 5703.37 of the Revised Code.

(B) Unless the party to whomthe notice of assessnent is
directed files with the commi ssioner within thirty sixty days
after service of the notice of assessnent, either personally or by
certified nmail, a petition for reassessment in witing, signed by
the party assessed, or by the party's authorized agent having
know edge of the facts, the assessnent shall becone final and the
amount of the assessnent shall be due and payable fromthe party
assessed to the treasurer of state. The petition shall indicate
the objections of the party assessed, but additional objections
may be raised in witing if received prior to the date shown on

the final determ nation by the comm ssioner

Unl ess the petitioner waives a hearing, the comn ssioner
shall assign a time and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the conm ssioner may

continue the hearing fromtine to tinme if necessary.

The commi ssi oner nmay make such correction to the assessnent
as the comi ssioner finds proper. The conmm ssioner shall serve a
copy of the conmissioner's final determination on the petitioner
by personal service or certified mail, and the conm ssioner's
decision in the matter shall be final, subject to appeal as
provided in section 5717.02 of the Revised Code. Only objections
decided on the nmerits by the board of tax appeals or a court shall
be given collateral estoppel or res judicata effect in considering
an application for refund of anmounts paid pursuant to the

assessnent.

(C After an assessnent becomes final, if any portion of the
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assessnent remmi ns unpai d, including accrued interest, a certified
copy of the conmissioner's entry naking the assessnent final nay
be filed in the office of the clerk of the court of comon pleas
in the county in which the place of business of the party assessed
is located or the county in which the party assessed resides. If
the party assessed maintains no place of business in this state
and is not a resident of this state, the certified copy of the
entry may be filed in the office of the clerk of the court of

common pleas of Franklin county.

The clerk, imediately upon the filing of such entry, shal
enter a judgnent for the state against the party assessed in the
anmount shown on the entry. The judgnent may be filed by the clerk
in a |loose-leaf book entitled "special judgnments for state,
county, and transit authority retail sales tax" or, if
appropriate, "special judgnments for resort area excise tax," and
shall have the same effect as other judgnents. Execution shall
i ssue upon the judgnent upon the request of the tax comni ssioner,
and all laws applicable to sales on execution shall apply to sales
made under the judgnent except as otherw se provided in this

chapt er.

The portion of the assessnment not paid within thirty sixty
days after the date the assessnent was issued shall bear interest
at the rate per annum prescribed by section 5703.47 of the Revised
Code fromthe day the tax comi ssioner issues the assessnent until
the assessnment is paid. Interest shall be paid in the same manner
as the tax and may be collected by issuing an assessnent under

this section.

(D) Al noney collected by the conm ssioner under this
section shall be paid to the treasurer of state, and when paid
shal |l be considered as revenue arising fromthe taxes inposed by
or pursuant to sections 5739.01 to 5739.31 of the Revised Code.
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Sec. 5739.133. (A A penalty shal nmay be added to every
amount assessed under section 5739.13 or 5739.15 of the Revised

Code as foll ows:

(1) I'n the case of an assessnent against a person who fails
to fHileareturn collect and renit the tax required by this
chapter or Chapter 5741. of the Revised Code, up to fifty per cent

of the anpbunt assessed;

(2) In the case of a person whomthe tax commi ssi oner
believes has collected the tax but failed to renmit it to the state

as required by this chapter or Chapter 5741. of the Revised Code,

up to fifty per cent of the anmpbunt assessed,;

(3) In the case of all other assessnments, up to fifteen per

cent of the anpunt assessed.

No amount assessed under section 5739.13 or 5739. 15 of the
Revi sed Code shall be subject to a penalty under this divsion

section in excess of fifty per cent of the anbunt assessed.

(B) Al assessnents issued under section 5739.13 and 5739. 15
of the Revised Code shall include preassessnment interest conputed
at the rate per annum prescribed by section 5703.47 of the Revised
Code. Begi nning January 1, 1988, preassessnent interest shal
begin to accrue on the first day of January of the year foll ow ng
the date on which the person assessed was required to report and
pay the tax under this chapter or Chapter 5741. of the Revised
Code, and shall run until the date of the notice of assessment. If
an assessment is issued within the first twelve nonths after the
interest begins to accrue, no preassessnent interest shall be
assessed. Wth respect to taxes required to be paid under this
chapter or Chapter 5741. of the Revised Code on or after January
1, 1998, interest shall accrue as prescribed in division (A of
section 5739.132 of the Revised Code.
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(© The conmi ssioner nay adopt rules providing for the

i nposition and rem ssion of any penalty provided for under this

section.

Sec. 5739.15. (A) If the tax conmissioner finds that a
vendor, consuner, or officer, enployee, or trustee of a
corporation or business trust who is liable for any tax or charge
levied by this chapter or Chapter 5741. of the Revised Code is
about to depart fromthe state, renove the person's property from
the state, conceal the person's self or property, or do any other
act tending to prejudice, obstruct, or render wholly or partly
i neffectual proceedings to collect the tax unl ess the proceedings
are commenced wi thout delay, or if the comni ssioner believes that
the collection of the amount due from any vendor, consuner, or
of ficer, enployee, or trustee of a corporation or business trust
will be jeopardi zed by delay, the comr ssioner nay issue a
j eopardy assessnent against the person for the anount of the tax
or charge plus a penalty as provided by section 5739. 133 of the
Revi sed Code. Upon issuance of a jeopardy assessnent under this
di vision, the total ampunt assessed shall imediately be due and
payabl e unl ess security is provided pursuant to division (C of
this section. Any assessnent issued under this section shall bear

i nterest as prescribed by section 5739.13 of the Revised Code.

(B) The conmissioner imediately shall file an entry with the
clerk of the court of comon pleas in the sane manner and with the
same effect as provided in section 5739.13 of the Revi sed Code.
Notice of the jeopardy assessnent shall be served on the person
assessed or the person's legal representative, as provided in
section 5703.37 of the Revised Code, within five days of the

filing of the entry. The person assessed may petition for
reassessnent within thirty sixty days of receipt of the notice of

j eopardy assessnent in the sanme manner as provided in section
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5739.13 of the Revised Code. Full or partial paynent of the
assessnent shall not prejudice the comm ssioner's consideration of
the nerits of the assessnent as contested by the petition for
reassessnent. Upon notification of the existence of the judgnent
filed pursuant to this division, any public official having
control or custody of any funds or property of the person assessed
i mredi ately shall pay or deliver the funds or property to the
conmmi ssioner as full or partial satisfaction of the jeopardy
assessnent. However, funds or property needed as evidence in
crimnal proceedings or that is expected to be forfeited pursuant
to section 2923.35, 2933.41, or 2933.43 of the Revised Code, need
not be relinquished by the public official. Upon disposition of
crimnal and forfeiture proceedi ngs, funds and property not needed
as evidence and not forfeited shall be delivered to the

conmi ssi oner.

(O If the person subject to a jeopardy assessnent files a
petition for reassessnent and posts security satisfactory to the
conm ssioner in an anount sufficient to satisfy the unpaid bal ance
of the assessment, execution on the judgnent shall be stayed
pendi ng di sposition of the petition for reassessnent and all
appeals resulting fromthe petition. If the security is sufficient
to satisfy the full anmpbunt of the assessment, the conm ssioner
shall return any funds or property of the person previously
sei zed. Upon satisfaction of the assessnent, the comn ssioner

shall order the security rel eased and the judgnent vacat ed.

Sec. 5739.17. (A) No person shall engage in making retail
sal es subject to a tax inposed by or pursuant to section 5739.02
5739. 021, 5739.023, or 5739.026 of the Revised Code as a busi ness
wi thout having a license therefor, except as otherw se provided in
divisions (A (1), (2), and (3) of this section.
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(1) In the dissolution of a partnership by death, the
surviving partner nay operate under the |license of the partnership

for a period of sixty days.

(2) The heirs or |egal representatives of deceased persons,
and receivers and trustees in bankruptcy, appointed by any
competent authority, may operate under the license of the person

so succeeded i n possession.

(3) Two or nore persons who are not partners nmay operate a
singl e place of business under one |icense. In such case neither
the retirement of any such person from business at that place of
busi ness, nor the entrance of any person, under an existing
arrangenent, shall affect the license or require the issuance of a
new | icense, unless the person retiring fromthe business is the

i ndi vi dual naned on the vendor's |icense.

Except as otherwi se provided in this section, each applicant
for a license shall nmake out and deliver to the county auditor of
each county in which the applicant desires to engage in business,
upon a bl ank to be furnished by such auditor for that purpose, a
st at enent showi ng the nane of the applicant, each place of
business in the county where the applicant will make retail sales,
the nature of the business, and any other information the tax
conmi ssi oner reasonably prescribes in the formof a statenent

prescribed by the comi ssioner.

At the tinme of naking the application, the applicant shall
pay into the county treasury a license fee in the sum of
twenty-five dollars for each fixed place of business in the county
where retail sales will be consunmated. Upon receipt of the
application and exhibition of the county treasurer's receipt,
showi ng the paynent of the |icense fee, the county auditor shal
issue to the applicant a |license for each fixed place of business

designated in the application, authorizing the applicant to engage
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in business at that location. If a vendor's identity er—the

tocationof the vendors placeof business changes, the vendor

shall apply for a new license. If a vendor wi shes to nove an

existing fixed place of business to a new location wthin the sane

county, the vendor shall obtain a new vendor's license or subnt a

request to the tax commi ssioner to transfer the existing vendor's

license to the new | ocation. Wen the new | ocati on has been

verified as being within the sane county, the tax comm SSi oner

shall authorize the transfer and notify the county auditor of the

change of location. If a vendor w shes to nove an existing fixed

pl ace of business to another county, the vendor's license shal

not transfer and the vendor shall obtain a new vendor's |icense

fromthe county in which the business is to be |ocated. The form

of the license shall be prescribed by the comm ssioner. The fees

coll ected shall be credited to the general fund of the county.

A vendor that mmkes retail sales subject to tax under Chapter

5739. of the Revised Code pursuant to a permt issued by the

division of liquor control shall obtain a vendor's license in the

identical name and for the identical address as shown on the

permt.

Except as otherwi se provided in this section, if a vendor has
no fixed place of business and sells froma vehicle, each vehicle
intended to be used within a county constitutes a place of

busi ness for the purpose of this section.

(B) As used in this division, "transient vendor"” neans any
person who | eases titled notor vehicles, titled watercraft, or
titled outboard nmotors or, in the usual course of the person's
busi ness, transports inventory, stock of goods, or simlar
tangi bl e personal property to a tenporary place of business in a
county in which the person has no fixed place of business, for the
pur pose of making retail sales of such property. A "tenporary

pl ace of business" neans any public or quasi-public place
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i ncluding, but not Iinited to, a hotel, rooni ng house, storeroom 4707
buil ding, part of a building, tent, vacant lot, railroad car, or 4708
notor vehicle that is tenporarily occupied for the purpose of 4709
maki ng retail sales of goods to the public. A place of business is 4710
not tenporary if the sane person conducted business at the place 4711
continuously for nmore than six nonths or occupied the prenises as 4712
the person's permanent residence for nore than six nonths, or if 4713
the person intends it to be a fixed place of business. 4714
4715

— - 4716

. - . bition , 4717

; ; i ; i ; 4718
4719

4720

4721

4722

4723

Any transient vendor, in lieu of obtaining a vendor's |icense 4724
under division (A) of this section for counties in which the 4725
transi ent vendor has no fixed place of business, may apply to the 4726
tax comm ssioner, on a form prescribed by the comm ssioner, for a 4727
transi ent vendor's license. The transient vendor's license 4728
aut hori zes the transient vendor to nake retail sales in any county 4729
in which the transient vendor does not nmaintain a fixed place of 4730
busi ness. Any hol der of a transient vendor's license shall not be 4731
required to obtain a separate vendor's license fromthe county 4732
auditor in that county. Upon the tax comnr ssioner's determnination 4733
that an applicant is a transient vendor, the applicant shall pay a 4734
|icense fee in the anount of enre—-hundred twenty-five dollars, at 4735
whi ch tinme the tax conm ssioner shall issue the Iicense. The tax 4736
conmi ssioner may require a vendor to be licensed as a transient 4737

vendor if, in the opinion of the comm ssioner, such licensing is 4738
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necessary for the efficient adm nistration of the tax.

Any holder of a valid transient vendor's |icense nay nake
retail sal es as—atimtedvendor at a tenporary exhibition, show,

fair, flea nmarket, or sinilar event, held anywhere in the state
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wHt-hout—obtaining—atmted vendor—stiecense—and w t hout conplying
wi th any provision of section 311.37 of the Revised Code. Any

hol der of a valid vendor's license may nmake retail sales as a
H-ited transient vendor at a tenporary exhibition, show, fair,
flea market, or simlar event held in any county in which the
vendor maintains a fixed place of business for which the vendor

hol ds a vendor's |license w thout obtaining a Hmted transient

vendor's |icense.

(CO As used in this division, "service vendor" means any
person who, in the usual course of the person's business, sells
services described in division (B)(3)(e), (f), (g), (h), (i), (j),
(k), (I'), or (m of section 5739.01 of the Revised Code.

Every service vendor shall make application to the tax
commi ssioner for a service vendor's |icense. Each applicant shal
pay a |license fee in the amount of twenty-five dollars. Upon the
conmi ssioner's determ nation that an applicant is a service vendor
and paynment of the fee, the commissioner shall issue the applicant

a service vendor's |license.

Only sales described in division (B)(3)(e), (f), (g, (h),
(i), (j), (k), (1), or (mM of section 5739.01 of the Revised Code
may be made under authority of a service vendor's license, and
that license authorizes sales to be made at any place in this
state. Any service vendor who makes sal es of other services or
tangi bl e personal property subject to the sales tax also shall be

i censed under division (A, (B), or (D) of this section

(D) As used in this division, "delivery vendor" neans any
vendor who engages in one or nore of the activities described in
divisions (D)(1) to (4) of this section, and who naintai ns no
store, showoom or simlar fixed place of business or other
| ocati on where nerchandise regularly is offered for sale or
di spl ayed or shown in catal ogs for selection or pick-up by

consuners, or where consuners bring goods for repair or other
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servi ce.

(1) The vendor makes retail sal es of tangi ble personal
property;

(2) The vendor rents or |eases, at retail, tangible personal
property, except titled notor vehicles, titled watercraft, or

titled outboard notors;

(3) The vendor provides a service, at retail, described in
division (B)(3)(a), (b), (c), or (d) of section 5739.01 of the
Revi sed Code; or

(4) The vendor makes retail sales of warranty, maintenance or
service contracts, or simlar agreenents as described in division

(B)(7) of section 5739.01 of the Revised Code.

A transi ent e—H-mted vendor or a seller registered pursuant

to section 5741.17 of the Revised Code is not a delivery vendor

Del i very vendors shall apply to the tax comi ssioner, on a
form prescribed by the comi ssioner, for a delivery vendor's
license. Each applicant shall pay a |icense fee of twenty-five
dollars for each delivery vendor's license, to be credited to the
general revenue fund. Upon the conm ssioner's determ nation that
the applicant is a delivery vendor, the conmm ssioner shall issue
the license. A delivery vendor's license authorizes retail sales
to be made t hroughout the state. Al sales of the vendor nust be
reported under the delivery license. The conm ssioner may require
a vendor to be licensed as a delivery vendor if, in the opinion of
t he commi ssioner, such licensing is necessary for the efficient
adm ni stration of the tax. The comm ssioner shall not issue a
delivery vendor license to a vendor who holds a |icense issued
under division (A) of this section

(E) on—er—betorethetHirst—day ot February—of—eachyrear—each
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4833

4834

4835

4836

4837

4838

4839

4840

= Any transient vendor ertH-mtedvendor who is issued a 4841
license pursuant to this section shall display the Iicense or a 4842
copy of it promnently, in plain view, at every place of business 4843
of the transient er—tiwted vendor. Every owner, organizer, or 4844
pronoter who operates a fair, flea market, show, exhibition, 4845
convention, or simlar event at which transi ent e—mted vendors 4846
are present shall keep a conprehensive record of all such vendors, 4847
listing the vendor's nane, pernmanent address, vendor's |icense 4848
nunber, and the type of goods sold. Such records shall be kept for 4849
four years and shall be open to inspection by the tax 4850
conmi ssi oner . 4851
Sec. 5739.19. The tax conm ssioner may revoke any retail 4852
vendor's |icense H—he—determhes upon ascertaining that the 4853
vendor—has—ta-ed—to—comply—wih the reguirerents—olthis chapter 4854
and—that the vendor has no need for the |license because he the 4855
vendor is not engaged in making taxable retail sales. Notice of 4856
the revocation shall be delivered to the vendor personally or by 4857
certified mail, return receipt requested. The revocation shall be 4858
effective on the first day of the nmonth follow ng the expiration 4859
of fifteen days after the vendor received the notice of the 4860
revocati on. 4861
The revocation of the vendor's license shall be stayed if, 4862

within fifteen days after receiving notice of the revocation, the 4863
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vendor objects, in witing, to the revocati on andpays—att-

ot standirg—tax—andpenatties resultingtrom-histailure to-—econphy
wththeprovisions—ot—this chapter—or provides—evidencethatthe
tax—and—any penaltieshave been—paid. The conmni ssioner shal

consi der the witten objections of the vendor and issue a fina
determ nation on the revocation of the vendor's |license. The

comm ssioner's final deternmination may be appealed to the board of
tax appeal s pursuant to section 5717.02 of the Revised Code. The
revocation shall be effective on the first day of the nonth

following the expiration of all tinme linmts for appeal

Sec. 5739.30. (A) No person, including any officer, enployee,
or trustee of a corporation or business trust, shall fail to file
any return or report required to be filed by this chapter, or file
or cause to be filed any inconplete, false or f+adulent fraudul ent
return, report, or statenent, or aid or abet another in the filing

of any false or fraudulent return, report, or statenent.

(B) If any vendor required to file nonthly returns under
section 5739.12 of the Revised Code fails, on two consecutive
nmonths or on three or nore nonths within a twelve-nmonth period, to
file such returns when due or to pay the tax thereon, or if any
vendor authorized by the tax commi ssioner to file seni annual
returns~ fails on two or nore occasions within a twenty-four nonth
period, to file such returns when due or to pay the tax due
t hereon, er—ifany vendorfailsto paytheannualticense renewal
tee—required—by—division—{E—oef-—seetion-5739-17 ot the Revised

Cedes- the conmi ssioner may do any of the foll ow ng:

(1) Require the vendor to furnish security in an anpbunt equa
to the average tax liability of the vendor for a period of one
year, as deternined by the commi ssioner froma review of returns

or other information pertaining to the vendor, which anount shal
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in no event be | ess than one thousand dollars. The security may be
in the formof a corporate surety bond, satisfactory to the
conmmi ssi oner, conditioned upon paynment of the tax due with the
returns fromthe vendor. The security shall be filed within ten
days following the vendor's receipt of the notice fromthe

conm ssioner of its requirenents.

(2) Suspend the license issued to the vendor pursuant to
section 5739.17 of the Revised Code. The suspension shall be
effective ten days after service of witten notice to the vendor
of the commissioner's intention to do so. The notice shall be
served upon the vendor personally or by certified mail. On the
first day of the suspension, the conm ssioner shall cause to be
posted, at every public entrance of the vendor's prem ses, a
notice identifying the vendor and the | ocation and informng the
public that the vendor's license is under suspension and that no
retail sales may be transacted at that |ocation. No person, other

than the conmi ssioner or his the conm ssioner's agent or enpl oyee,

shall renove, cover, or deface the posted notice. No |license which
has been suspended under this section shall be reinstated, and no
posted notice shall be renoved, until the vendor has filed

conpl ete and correct returns for all periods in which no return
had been filed and paid the full anobunt of the tax, penalties, and

ot her charges due on those returns.

A corporate surety bond filed under this section shall be
returned to the vendor if, for a period of twelve consecutive
nonths following the date the bond was filed, the vendor has filed
all returns and remtted paynent with themw thin the tine
prescribed in section 5739.12 of the Revised Code.

Sec. 5741.02. (A) For the use of the general revenue fund of
the state, an excise tax is hereby |l evied on the storage, use, or

ot her consunption in this state of tangi ble personal property or
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the benefit realized in this state of any service provided. The
tax shall be collected pursuant to the schedules in section
5739. 025 of the Revi sed Code.

(B) Each consuner, storing, using, or otherw se consuning in
this state tangi bl e personal property or realizing in this state
the benefit of any service provided, shall be liable for the tax,
and such liability shall not be extinguished until the tax has
been paid to this state; provided, that the consuner shall be
relieved fromfurther liability for the tax if the tax has been
paid to a seller in accordance with section 5741. 04 of the Revised
Code or prepaid by the seller in accordance with section 5741. 06
of the Revised Code.

(C The tax does not apply to the storage, use, or
consunption in this state of the follow ng described tangible
personal property or services, nor to the storage, use, or
consunption or benefit in this state of tangible personal property

or services purchased under the follow ng described circunstances:

(1) When the sale of property or service in this state is
subject to the excise tax inposed by sections 5739.01 to 5739. 31

of the Revised Code, provided said tax has been paid;

(2) Except as provided in division (D) of this section,
tangi bl e personal property or services, the acquisition of which,
if made in Ohio, would be a sale not subject to the tax inposed by
sections 5739.01 to 5739.31 of the Revised Code;

(3) Property or services, the storage, use, or other
consunption of or benefit fromwhich this state is prohibited from
taxing by the Constitution of the United States, |aws of the
United States, or the Constitution of this state. This exenption
shal | not exenpt fromthe application of the tax inposed by this
section the storage, use, or consunption of tangible personal

property that was purchased in interstate conmerce, but that has
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come to rest in this state, provided that fuel to be used or
transported in carrying on interstate comerce that is stopped
within this state pending transfer from one conveyance to anot her
is exenpt fromthe excise tax inposed by this section and section
5739. 02 of the Revised Code;

(4) Transient use of tangi ble personal property in this state
by a nonresident tourist or vacationer, or a non-business use
within this state by a nonresident of this state, if the property
so used was purchased outside this state for use outside this
state and is not required to be registered or |licensed under the

| aws of this state;

(5) Tangi bl e personal property or services rendered upon

whi ch taxes have been paid to another jurisdiction to the extent
of the ampbunt of the tax paid to such other jurisdiction. Were
the anbunt of the tax inposed by this section and inposed pursuant
to section 5741.021, 5741.022, or 5741.023 of the Revised Code
exceeds the anmpunt paid to another jurisdiction, the difference
shall be allocated between the tax inposed by this section and any
tax inposed by a county or a transit authority pursuant to section
5741. 021, 5741.022, or 5741.023 of the Revised Code, in proportion

to the respective rates of such taxes.

As used in this subdivision, "taxes paid to another
jurisdiction" means the total amount of retail sales or use tax or
simlar tax based upon the sale, purchase, or use of tangible
personal property or services rendered legally, levied by and paid
to another state or political subdivision thereof, or to the
District of Colunbia, where the paynment of such tax does not

entitle the taxpayer to any refund or credit for such payment.

(6) The transfer of a used manufactured honme or used nobile
hone, as defined by section 5739.0210 of the Revised Code, nade on
or after January 1, 2000.
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(D) The tax applies to the storage, use, or other consunption
inthis state of tangi ble personal property or services, the
acqui sition of which at the tinme of sale was excepted under
division (E)(1) of section 5739.01 of the Revised Code fromthe
tax inposed by section 5739.02 of the Revised Code, but which has
subsequently been tenporarily or permanently stored, used, or

ot herwi se consuned in a taxable manner.

(E) ILf any transaction is clainmed to be exenpt under division

(E) of section 5739.01 of the Revised Code or under section
5739. 02 of the Revised Code, with the exception of divisions
(B)(1) to (11) or (29) of section 5739.02 of the Revised Code, the

consuner _shall furnish to the seller, and the seller shall obtain

fromthe consuner, a certificate specifying the reason that the

transaction is not subject to the tax. If the transaction is

clained to be exenpt under division (B)Y(13) of section 5739.02 of

the Revised Code, the exenption certificate shall be signed by

both the contractor and contractee, and the contractee shall be

deened to be the consuner of all itens purchased under the claim

of exenption if it is subsequently determ ned that the exenption

is not properly clained. The certificate shall be in such form as

the tax conm ssioner by rule prescribes. If no certificate is

furni shed or obtained within the period for filing the return for

the period in which the transaction is consummted, it shall be

presuned that the tax applies. The failure to have so furni shed or

obtained a certificate shall not preclude a seller or consuner

fromestablishing, within one hundred twenty days of the giving of

notice by the conmm ssioner of intention to | evy an assessnent,

that the transaction is not subject to the tax.

(F) Aseller who files a petition for reassessnent contesting

the assessnent of tax on transactions for which the seller

obtained no valid exenption certificates and for which the seller
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failed to establish that the transactions were not subject to the

tax during the one-hundred-twenty-day period all owed under

division (E) of this section nmay present to the tax conmmni ssioner

addi tional evidence to prove that the transactions were exenpt.

The seller shall file such evidence within ninety days of the

receipt by the seller of the notice of assessnent, except that,

upon application and for reasonabl e cause, the tax conmm ssioner

may extend the period for submitting such evidence thirty days.

(G For the purpose of the proper adninistration of sections
5741.01 to 5741.22 of the Revised Code, and to prevent the evasion
of the tax hereby levied, it shall be presuned that any use,
storage, or other consunption of tangible personal property in
this state is subject to the tax until the contrary is

est abl i shed.

Sec. 5741.121. (A) If the total anpbunt of tax required to be
paid by a consumer under section 5741.12 of the Revised Code for
any year indicated in the follow ng schedul e equals or exceeds the
anount prescribed for that year in the schedule, the consuner
shall remit each nonthly tax paynment in the second ensui ng and
each succeedi ng year by electronic funds transfer as prescribed by

division (B) of this section.

Year 1992 1993 andthereafter 2000
through 1999 and t hereafter
Tax paynent $1, 200, 000 $600, 000 $60, 000

If a consuner's tax paynment for each of two consecutive years
begi nning with 1993 2000 is | ess than six-hundred sixty thousand
dollars, the consuner is relieved of the requirenent to remt
taxes by electronic funds transfer for the year that next foll ows
the second of the consecutive years in which the tax paynent is
| ess than six—hundred sixty thousand dollars, and is relieved of

that requirenment for each succeedi ng year unless the tax paynent
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in a subsequent year equals or exceeds six—hundred sixty thousand

dol | ars.

The tax comm ssioner shall notify each consumer required to
renmit taxes by electronic funds transfer of the consuner's
obligation to do so, shall maintain an updated |ist of those
consuners, and shall tinmely certify the list and any additions
thereto or deletions therefromto the treasurer of state. Failure
by the tax conm ssioner to notify a consunmer subject to this
section to remt taxes by electronic funds transfer does not

relieve the consuner of its the consuner's obligation to remt

taxes by electronic funds transfer.

(B) Consuners required by division (A) of this section to
remt paynents by electronic funds transfer shall remt such
paynents to the treasurer of state in the manner prescribed by
rul es adopted by the treasurer under section 113.061 of the
Revi sed Code and on or before the dates specified under section
5741.12 of the Revised Code. The paynment of taxes by electronic
funds transfer does not affect a consuner's obligation to file the
nonthly return as required under section 5741.12 of the Revised
Code.

A consuner required by this section to remt taxes by

el ectronic funds transfer may apply to the treasurer of state in
the manner prescribed by the treasurer to be excused fromthat
requi rement. The treasurer of state nmay excuse the consuner from
remittance by electronic funds transfer for good cause shown for
the period of time requested by the consuner or for a portion of
that period. The treasurer shall notify the tax conm ssioner and
the consuner of the treasurer's decision as soon as is

practi cabl e.

(O If a consuner required by this section to remt taxes by
el ectronic funds transfer renmts those taxes by sone neans other

than by el ectronic funds transfer as prescribed by the rules
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adopted by the treasurer of state, and the treasurer determ nes
that such failure was not due to reasonabl e cause or was due to
wi Il ful neglect, the treasurer shall notify the tax comm ssi oner
of the failure to remt by electronic funds transfer and shal
provide the comni ssioner with any information used in making that
determ nation. The tax conm ssioner may collect an additional
charge by assessnent in the manner prescribed by section 5741.13
of the Revised Code. The additional charge shall equal five per
cent of the amount of the taxes required to be paid by electronic
funds transfer, but shall not exceed five thousand dollars. Any
addi ti onal charge assessed under this section is in addition to
any other penalty or charge inposed under this chapter, and shal
be considered as revenue arising fromtaxes inposed under this
chapter. The tax conm ssioner may renmt all or a portion of such a

charge and may adopt rul es governing such rem ssion

No additional charge shall be assessed under this division

agai nst a consuner that has been notified of s the consuner's

obligation to remt taxes under this section and that remts its
first two tax paynments after such notification by some neans ot her
than el ectronic funds transfer. The additional charge may be
assessed upon the remttance of any subsequent tax paynent that
the consuner renmts by some neans other than el ectronic funds

transfer.

Sec. 5743.03. Except as provided in section 5743.04 of the
Revi sed Code, the taxes inposed under sections 5743.02, 5743. 023,
5743. 024, and 5743.026 of the Revised Code shall be paid by the
purchase of stanps. A stanp shall be affixed to each package of an
aggr egat e denom nati on not |ess than the anmount of the tax upon
the contents thereof. The stanp, so affixed, shall be prima-facie
evi dence of paynment of the tax. Except as is provided in the rules

prescribed by the tax commi ssioner under authority of sections
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5743.01 to 5743.20 of the Revised Code, and unless such stanps
have been previously affixed, they shall be so affixed by each
whol esal e deal er, and canceled by witing or stanping across the
face thereof the nunber assigned to such whol esal e deal er by the
tax conmmi ssioner for that purpose, prior to the delivery of any
cigarettes to any person in this state, or in the case of a tax
| evied pursuant to section 5743.024 or 5743.026 of the Revised
Code, prior to the delivery of cigarettes to any person in the

county in which the tax is |evied.

Except as provided in the rules prescribed by the
commi ssi oner under authority of sections 5743.01 to 5743.20 of the
Revi sed Code, and unl ess such stanps have been previously affixed,
each retail dealer shall within twenty-four hours after the
receipt of any cigarettes at the retail dealer's place of business
and prior to the delivery thereof to any person in this state, or
in the case of a tax |evied pursuant to section 5743. 024 or
5743. 026 of the Revised Code prior to the delivery thereof to any
person in the county in which the tax is levied, so affix such
stanps and cancel sane by witing or stanping across the face
thereof the nunber assigned to such retail dealer by the

commi ssioner for that purpose.

Whenever any cigarettes are found in the place of business of
any retail deal er without proper tax stanps affixed thereto and
canceled, it is presuned that such cigarettes are kept therein in
violation of sections 5743.01 to 5743.20 of the Revi sed Code.

Each whol esal e deal er and each retail deal er who purchases
cigarettes w thout proper tax stanps affixed thereto shall, on or
before the thirty-first day of the nonth followi ng the cl ose of
each sem annual period, which period shall end on the thirtieth
day of June and the thirty-first day of Decenber of each year,

nmake and file a return of the preceding sem annual period, on such
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formas is prescribed by the tax conm ssioner, show ng his the
dealer's entire purchases and sales of cigarettes and stanps or

i mpressions for such sem annual period and accurate inventories as
of the beginning and end of each sem annual period of cigarettes,
stanped or unstanped; cigarette tax stanps affixed or unaffixed
and unused neter inpressions; and such other information as the
commi ssioner finds necessary to the proper adm nistration of
sections 5743.01 to 5743.20 of the Revised Code. The conmi ssi oner
may extend the tinme for making and filing returns and may renmit

all or any part of anounts of penalties which nay becone due under
sections 5743.01 to 5743.20 of the Revised Code. The whol esal e or
retail dealer shall deliver the return together with a renittance
of the tax deficiency reported thereon to the treasurer of state.
The treasurer of state shall stanp or otherwi se mark on the return
the date it was received and shall al so show t hereon by stanmp or
ot herwi se a paynent or nonpaynent of the deficiency shown by the
return. Thereafter, the treasurer of state shall imediately
transnmit all returns filed under this section to the comnr ssioner
Any whol esale or retail dealer who fails to file a return under
this section and the rules of the comm ssioner shalH- may be
required, for each day the dealer so fails, to forfeit and pay
into the state treasury the sum of one dollar as revenue arising
fromthe tax inposed by sections 5743.01 to 5743.20 of the Revised
Code and such sum may be coll ected by assessnent in the manner
provi ded in section 5743.081 of the Revised Code. If the

comm ssioner finds it necessary in order to insure the paynent of
the tax inposed by sections 5743.01 to 5743. 20 of the Revised
Code, the comm ssioner nmay require returns and paynents to be made
ot her than sem annually. The returns shall be signed by the

whol esal e or retail dealer or his an authorized agent thereof.

Sec. 5743.081. (A) If any whol esal e dealer or retail dealer
fails to pay the tax |evied under sections 5743.02, 5743.023,
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5743. 024, or 5743.026 of the Revised Code as required by sections
5743.01 to 5743.20 of the Revised Code, and by the rules of the
tax comnissioner, or fails to collect the tax fromthe purchaser
or consuner, the conmm ssioner may nmake an assessnent against the
whol esal e or retail dealer based upon any information in the

commi ssi oner's possessi on.

The commi ssi oner nay make an assessnent agai nst any whol esal e
or retail dealer who fails to file a return required by section
5743. 03 or 5743. 025 of the Revi sed Code.

No assessnent shall be nmade agai nst any whol esale or retail
deal er for any taxes inposed under sections 5743.02, 5743.023,
5743. 024, or 5743.026 of the Revised Code nore than three years
after the |last day of the cal endar nonth which i nmedi ately foll ows
the sem annual period prescribed in section 5743.03 of the Revised
Code in which the sale was nade, or nore than three years after
the sem annual return for such period is filed, whichever is
|ater. This section does not bar an assessnent agai nst any
whol esal e or retail dealer who fails to file a return as required
by section 5743.03 or 5743.025 of the Revised Code, or who files a

fraudul ent return

A penalty of up to thirty per cent shal- may be added to the
anount of every assessnent nade under this section. The

conmmi ssi oner nmay adopt rules providing for the inposition and

remi ssion of penalties added to assessnents made under this

section.

The commi ssioner shall give the party assessed witten notice

of the assessnment by—personalservice or certified il as
provided in section 5703.37 of the Revised Code. The notice shal

specify separately any portion of the assessnent that represents a

county tax.

(B) Unless the party to whomthe notice of assessnent is
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directed files with the commi ssioner within thirty sixty days
after service of the notice of assessnent, either personally or by
certified nail, a petition for reassessnment in witing, signed by
the party assessed, or by the party's authorized agent having
know edge of the facts, the assessnent shall becone final and the
amount of the assessnment shall be due and payable fromthe party
assessed to the treasurer of state. The petition shall indicate
the objections of the party assessed, but additional objections
may be raised in witing if received prior to the date shown on

the final determi nation by the comm ssioner

Unl ess the petitioner waives a hearing, the comn ssioner
shall assign a time and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the comm ssioner may

continue the hearing fromtine to tinme if necessary.

The commi ssi oner may nmake such correction to an assessnent as
the comi ssioner finds proper. The conm ssioner shall serve a copy
of the final determ nation on the petitioner by personal service
or certified mail, and the commi ssioner's decision in the matter
shall be final, subject to appeal as provided in section 5717.02
of the Revised Code. Only objections decided on the nerits by the
board of tax appeals or a court shall be given collateral estoppel
or res judicata effect in considering an application for refund of

anounts paid pursuant to the assessnent.

(C) After an assessnent becones final, if any portion of the
assessnent remai ns unpai d, including accrued interest, a certified
copy of the conm ssioner's entry making the assessnent final may
be filed in the office of the clerk of the court of comon pl eas
in the county in which the wholesale or retail dealer's place of
business is located or the county in which the party assessed
resides. If the party assessed maintains no place of business in

this state and is not a resident of this state, the certified copy
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of the entry may be filed in the office of the clerk of the court

of comon pleas of Franklin county.

The clerk, imediately upon the filing of the conmi ssioner's
entry, shall enter a judgnent for the state agai nst the party
assessed in the amount shown on the entry. The judgnment may be
filed by the clerk in a | oose-leaf book entitled "special
judgnments for state cigarette sales tax," and shall have the sane
ef fect as other judgnents. Execution shall issue upon the judgnment
upon the request of the tax comm ssioner, and all |aws applicable
to sal es on execution shall apply to sales nade under the judgnent
except as otherw se provided in sections 5743.01 to 5743.20 of the
Revi sed Code.

The portion of the assessnment not paid within thirty sixty
days after the assessnent was issued shall bear interest at the
rate per annum prescribed by section 5703.47 of the Revised Code
fromthe day the tax comi ssioner issues the assessnment until it
is paid. Interest shall be paid in the same manner as the tax and
may be collected by the i ssuance of an assessnent under this

section.

(D) Al noney collected by the conmm ssioner under this
section shall be paid to the treasurer of state, and when paid
shal |l be considered as revenue arising fromthe taxes inposed by
sections 5743.01 to 5743.20 of the Revised Code.

Sec. 5743.082. (A) If the tax commissioner finds that a
whol esal e dealer or retail dealer, liable for tax under sections
5743.01 to 5743.20 of the Revised Code, is about to depart from
the state, renove the wholesale or retail dealer's property from
the state, conceal the wholesale or retail dealer's person or
property, or do any other act tending to prejudice, obstruct, or
render wholly or partly ineffectual proceedings to collect the

tax, unless the proceedi ngs are comenced wi thout delay, or if the
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conm ssi oner believes that the collection of the amount due from
any whol esal e dealer or retail dealer will be jeopardized by

del ay, the conmm ssioner may issue a jeopardy assessnent agai nst
the whol esale or retail dealer for the amount of the tax, plus a
penalty of up to thirty per cent. Upon issuance of a jeopardy
assessment under this division, the total anount assessed shal

i mredi ately be due and payabl e unl ess security is provided
pursuant to division (C of this section. Any assessnent issued
under this section shall bear interest as prescribed by section
5743. 081 of the Revised Code.

(B) The conmi ssioner imediately shall file an entry with the
clerk of the court of common pleas in the sanme manner and with the
sanme effect as provided in section 5743.081 of the Revised Code.
Notice of the jeopardy assessment shall be served on the dealer
assessed or the dealer's legal representative, as provided in
section 5703.37 of the Revised Code, within five days of the

filing of the entry. The deal er assessed may petition for
reassessnent wthin thirty sixty days of receipt of the notice of
j eopardy assessnent in the sanme manner as provided in section
5743. 081 of the Revised Code. Full or partial paynment of the
assessnent shall not prejudice the comr ssioner's consideration of
the nerits of the assessnent as contested by the petition for
reassessnent. Upon notification of the existence of the judgnent
filed pursuant to this division, any public official having
control or custody of any funds or property of the person assessed
i medi ately shall pay or deliver the funds or property to the
comm ssioner as full or partial satisfaction of the jeopardy
assessnent. However, funds or property needed as evidence in
crimnal proceedings or that is expected to be forfeited pursuant
to section 2923.35, 2933.41, or 2933.43 of the Revi sed Code, need
not be relinquished by the public official. Upon disposition of

crimnal and forfeiture proceedi ngs, funds and property not needed
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as evi dence and not forfeited shall be delivered to the

conmi ssi oner.

(O If the dealer subject to a jeopardy assessnent files a
petition for reassessnent and posts security satisfactory to the
comm ssioner in an anount sufficient to satisfy the unpaid bal ance
of the assessment, execution on the judgnent shall be stayed
pendi ng di sposition of the petition for reassessnent and al
appeal s resulting fromthe petition. If the security is sufficient
to satisfy the full amount of the assessnment, the conm ssioner
shall return any funds or property of the dealer that previously
were seized. Upon satisfaction of the assessnent the conm ssioner

shal |l order the security released and the judgnent vacat ed.

(D) The conmi ssioner nay adopt rules providing for the

i nposition and reni ssion of penalties inposed under this section.

Sec. 5743.52. (A) Each distributor of tobacco products
subject to the tax levied by section 5743.51 of the Revised Code,
on or before the last day of each nmonth, shall file with the
treasurer of state a return for the preceding nonth showi ng any
information the tax commi ssioner finds necessary for the proper
adm ni stration of sections 5743.51 to 5743.66 of the Revised Code,
together with remttance of the tax due. The treasurer of state
shall stanp or otherwise mark on the return the date it was
recei ved and shall al so show thereon by stanp or otherw se the
anmount of payment received with the return. Thereafter, the
treasurer of state shall immediately transmt all returns filed
under this section to the tax conm ssioner. The return and paynent
of the tax required by this section shall be filed in such a
manner that it is received by the treasurer of state on or before
the last day of the nonth followi ng the reporting period. If the

return is filed and the anmpbunt of tax shown on the return to be
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due is paid on or before the date the return is required to be
filed, the distributor is entitled to a discount equal to two and

five-tenths per cent of the anmount shown on the return to be due.

(B) Any person who fails to tinely file the return and make
paynment of taxes as required under this section, section 5743.62
or section 5743.63 of the Revised Code shalH- may be required to
pay an additional charge egual—te not exceeding the greater of

fifty dollars or ten per cent of the tax due. Any additional
charge i nposed under this section nmay be collected by assessnent

as provided in section 5743.56 of the Revised Code.

(O If any tax due is not paid tinmely in accordance with
sections 5743.52, 5743.62, or 5743.63 of the Revised Code, the
person liable for the tax shall pay interest, calculated at the
rate per annum as prescribed by section 5703.47 of the Revised
Code, fromthe date the tax paynent was due to the date of paynent
or to the date an assessnment is issued under section 5743.56 of
the Revi sed Code, whichever occurs first. The commi ssi oner may
coll ect such interest by assessnent pursuant to section 5743.56 of
t he Revi sed Code.

(D) The comm ssioner may authorize the filing of returns and
the paynent of the tax required by this section, section 5743.62,
or section 5743.63 of the Revised Code for periods |onger than a

cal endar nont h.

(E) The conmi ssioner nay order any taxpayer to file with the
commi ssioner security to the satisfaction of the comm ssioner
condi tioned upon filing the return and paying the taxes required
under this section, section 5743.62, or section 5743.63 of the
Revi sed Code if the conm ssioner believes that the collection of

the tax may be in jeopardy.
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Sec. 5743.56. (A) Any person required to pay the tax inposed
by section 5743.51, 5743.62, or 5743.63 of the Revised Code is
personally liable for the tax. The tax commi ssioner may make an
assessnent, based upon any information in the conmissioner's
possessi on, agai nst any person who fails to file a return or pay
any tax, interest, or additional charge as required by this
chapter. The commi ssioner shall give the person assessed witten

notice of such assessnent by —personal—service or——certifiednail as
provided in section 5703.37 of the Revised Code.

(B) When the information in the possession of the tax
conmmi ssioner indicates that a person liable for the tax inposed by
section 5743.51, 5743.62, or 5743.63 of the Revised Code has not
paid the full amount of tax due, the conmm ssioner may audit a
representative sanple of the person's business and may issue an

assessnent based on such audit.

(O A penalty of up to fifteen per cent shal may be added to
all amounts assessed under this section. The comm ssi oner may

adopt rules providing for the inposition and remni ssion of such

penal ti es.

(D) Unless the person assessed files with the tax
comri ssioner within thirty sixty days after service of the notice
of assessnment, either personally or by certified mail, a petition
for reassessnment in witing by the person assessed or the
aut hori zed agent of the person assessed havi ng know edge of the
facts, the assessnment becones final and the amount of the
assessnent is due and payable fromthe person assessed to the
treasurer of state. A petition shall indicate the objections to
the assessnent of the person assessed, but additional objections
may be raised in witing prior to the date shown on the fina
determ nation of the tax conmm ssioner. The conm ssioner shal

grant the petitioner a hearing on the petition, unless waived by
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the petitioner.

The commi ssi oner may make such correction to the assessnent
as the comissioner finds proper and shall issue a final
determ nati on thereon. The comm ssioner shall serve a copy of the
final determination on the petitioner either by personal service
or by certified mail, and the comm ssioner's decision in the
matter is final, subject to appeal under section 5717.02 of the
Revi sed Code.

(E) After an assessnent becones final, if any portion of the
assessnent, including accrued interest, renains unpaid, a
certified copy of the conm ssioner's entry nmaking the assessnent
final may be filed in the office of the clerk of the court of
common pleas in the county in which the person assessed resides or
in which the person assessed conducts business. If the person
assessed maintains no place of business in this state and is not a
resident of this state, the certified copy of the entry nmay be
filed in the office of the clerk of the court of common pleas of

Franklin county.

The clerk, imediately upon the filing of the entry, shal
enter a judgnent for the state against the person assessed in the
anount shown to be due. The judgnment may be filed by the clerk in
a | oose-leaf book entitled "special judgnents for state tobacco

n

products tax," and shall have the sane effect as other judgnents.
Execution shall issue upon the judgnment upon the request of the
tax commi ssioner, and all laws applicable to sales on execution

shall apply to sal es made under the judgnent.

The portion of the assessnment not paid within thirty sixty
days after the day the assessnent is issued shall bear interest at
the rate per annum prescri bed by section 5703.47 of the Revised
Code fromthe day the tax comi ssioner issues the assessnent until
the assessnent is paid. Interest shall be paid in the sanme manner

as the tax and may be collected by issuing an assessnent under
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this section.

(F) If the conm ssioner believes that collection of the tax
will be jeopardi zed unl ess proceedings to collect or secure
collection of the tax are instituted wi thout delay, the
conmmi ssi oner may issue a jeopardy assessnent agai nst the person
liable for the tax. Upon issuance of the jeopardy assessnent, the
comr ssioner immediately shall file an entry with the clerk of the
court of common pleas in the nanner prescribed by division (E) of
this section. Notice of the jeopardy assessnent shall be served on
the person assessed or the legal representative of the person

assessed, as provided in section 5703.37 of the Revised Code,

within five days of the filing of the entry with the clerk. The
total anmpbunt assessed is inmediately due and payabl e, unless the
person assessed files a petition for reassessnent in accordance
with division (D) of this section and provides security in a form
satisfactory to the conmissioner and in an anount sufficient to
satisfy the unpaid bal ance of the assessnent. Full or parti al
paynment of the assessnent does not prejudice the conm ssioner's

consi deration of the petition for reassessnent.

(G Al noney collected by the conm ssioner under this
section shall be paid to the treasurer of state as revenue arising
fromthe tax inposed by sections 5743.51, 5743.62, and 5743. 63 of
t he Revi sed Code.

Sec. 5747.07. (A) As used in this section:

(1) "Partial weekly withholding period" neans a period during
whi ch an enployer directly, indirectly, or constructively pays
compensation to, or credits conpensation to the benefit of, an
enpl oyee, and that consists of a consecutive Saturday, Sunday,
Monday, and Tuesday or a consecutive Wednesday, Thursday, and
Friday. There are two partial weekly withhol di ng periods each

week, except that a partial weekly w thhol ding period cannot
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extend fromone cal endar year into the next calendar year; if the
first day of January falls on a day other than Saturday or
Wednesday, the partial weekly w thhol ding period ends on the
thirty-first day of Decenber and there are three partial weekly
wi t hhol di ng periods during that week.

(2) "Undeposited taxes" means the taxes an enployer is
required to deduct and withhold froman enpl oyee's conpensati on
pursuant to section 5747.06 of the Revised Code that have not been
renmitted to the tax conmmi ssioner pursuant to this section or to
the treasurer of state pursuant to section 5747.072 of the Revised
Code.

(3) A "week" begins on Saturday and concludes at the end of

the foll owi ng Friday.

(B) Except as provided in divisions (C and (D) of this
section and in division (A) of section 5747.072 of the Revised
Code, every enpl oyer required to deduct and withhold any anount
under section 5747.06 of the Revised Code shall file a return and

shall pay the amount required by |aw as foll ows:

(1) An enpl oyer who accunulates or is required to accunul ate
undeposi ted taxes of one hundred thousand dollars or nore during a
partial weekly w thhol ding period shall make the paynment of the
undeposited taxes by the close of the first banking day after the
day on which the accumnul ati on reaches one hundred thousand
dollars. |If required under division (I) of this section, the
paynment shall be nade by el ectronic funds transfer under section
5747.072 of the Revised Code.

(2)(a) Except as required by division (B)(1) of this section,
an enpl oyer described in division (B)(2)(b) of this section shal
meke the paynment of undeposited taxes within three banking days
after the close of a partial weekly withholding period during

whi ch the enpl oyer was required to deduct and w thhold any anount
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under this chapter. |If required under division (lI) of this
section, the paynent shall be made by el ectronic funds transfer
under section 5747.072 of the Revised Code.

(b) For amounts required to be deducted and wi thhel d during
1994, an enployer described in division (B)(2)(b) of this section
is one whose actual or required paynents under this section
exceeded one hundred eighty thousand dollars during the
twel ve-nonth period endi ng June 30, 1993. For anounts required to
be deducted and withheld during 1995 and each year thereafter, an
enpl oyer described in division (B)(2)(b) of this section is one
whose actual or required paynents under this section were at |east
ei ghty-four thousand dollars during the twelve-nonth period ending

on the thirtieth day of June of the preceding cal endar year

(3) Except as required by divisions (B)(1) and (2) of this
section, if an enployer's actual or required paynents were nore
than two thousand dollars during the twelve-nonth period ending on
the thirtieth day of June of the preceding cal endar year, the
enpl oyer shall meke the paynent of undeposited taxes for each
nmont h during which they were required to be withheld no later than
fifteen days following the | ast day of that nonth. The enpl oyer
shall file the return prescribed by the tax conm ssioner with the

paynent .

(4) Except as required by divisions (B)(1), (2), and (3) of
this section, an enpl oyer shall nake the paynment of undeposited
taxes for each cal endar quarter during which they were required to
be wi thheld no later than the |last day of the nonth follow ng the
| ast day of March, June, Septenber, and Decenber each year. The
enpl oyer shall file the return prescribed by the tax comm ssi oner

with the paynent.

(C The return and paynment schedul es prescribed by divisions

(B)(1) and (2) of this section do not apply to the return and
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paynment of undeposited school district inconme taxes arising from
taxes |l evied pursuant to Chapter 5748. of the Revised Code.
Undeposi ted school district income taxes shall be returned and
pai d pursuant to divisions (B)(3) and (4) of this section, as

appl i cabl e.

(D)(1) The requirements of division (B) of this section are
nmet if the anmount paid is not | ess than ninety-five per cent of
the actual tax withheld or required to be withheld for the prior
quarterly, nmonthly, or partial weekly wi thholding period, and the
under paynent is not due to willful neglect. Any underpaynent of
wi thheld tax shall be paid within thirty days of the date on which
the withheld tax was due without regard to division (D)(1) of this
section. An enployer described in division (B)(1) or (2) of this
section shall nake the paynent by electronic funds transfer under
section 5747.072 of the Revised Code.

(2) If the tax conmm ssioner believes that quarterly or
nonthly paynments would result in a delay that m ght jeopardize the
renmittance of withhol ding paynents, the conmi ssioner nay order
that the paynents be made weekly, or nore frequently if necessary,
and the paynents shall be made no | ater than three banking days
following the close of the period for which the jeopardy order is
made. An order requiring weekly or nmore frequent paynents shall be
delivered to the enployer personally or by certified mail and
remains in effect until the conmm ssioner notifies the enployer to

the contrary.

(3) If conpelling circunstances exist concerning the
rem ttance of undeposited taxes, the conm ssioner may order the
enpl oyer to make paynments under any of the paynent schedul es under
division (B) of this section. The order shall be delivered to the
enpl oyer personally or by certified mail and shall remain in
effect until the conmm ssioner notifies the enployer to the

contrary. For purposes of division (D)(3) of this section,
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"conpel ling circunstances" exist if either or both of the

foll owing are true:

(a) Based upon annualization of paynments nmade or required to
be made during the preceding cal endar year and during the current
cal endar year, the enployer would be required for the next
cal endar year to make paynents under division (B)(2) of this

secti on.

(b) Based upon annualization of paynments nmade or required to
be made during the current cal endar year, the enployer woul d be
required for the next cal endar year to nmake paynents under

division (B)(2) of this section.

(E) (1) An enployer described in division (B)(1) or (2) of
this section shall file, not later than the last day of the nonth
following the end of each cal endar quarter, a return covering, but
not limted to, both the actual anmpunt deducted and wi thhel d and
the anount required to be deducted and withheld for the tax
i mposed under section 5747.02 of the Revised Code during each
partial weekly withholding period or portion of a partial weekly
wi t hhol di ng period during that quarter. The enpl oyer shall file
the quarterly return even if the aggregate anount required to be
deducted and withheld for the quarter is zero dollars. At the tine
of filing the return, the enployer shall pay any anounts of
undeposi ted taxes for the quarter, whether actually deducted and
wi thheld or required to be deducted and withheld, that have not
been previously paid. If required under division (1) of this
section, the paynent shall be made by el ectronic funds transfer
The tax comm ssioner shall prescribe the form and ot her

requirements of the quarterly return

(2) In addition to other returns required to be filed and
paynents required to be nmade under this section, every enployer

required to deduct and withhold taxes shall file, not later than
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the thirty-first day of January of each year, an annual return
covering, but not limted to, both the aggregate anount deducted
and withheld and the aggregate anount required to be deducted and
wi thhel d during the entire preceding year for the tax inposed
under section 5747.02 of the Revised Code and for each tax imnposed
under Chapter 5748. of the Revised Code. At the time of filing
that return, the enployer shall pay over any anounts of

undeposi ted taxes for the preceding year, whether actually
deducted and withheld or required to be deducted and withhel d,
that have not been previously paid. The enpl oyer shall make the
annual report, to each enployee and to the tax comm ssioner, of
the conpensation paid and each tax w thheld, as the comm ssi oner

by rule may prescribe.

Each enpl oyer required to deduct and withhold any tax is
liable for the paynent of that anpunt required to be deducted and
wi t hhel d, whether or not the tax has in fact been w thheld, unless
the failure to withhold was based upon the enpl oyer's good faith
in reliance upon the statenment of the enployee as to liability,
and the anmount shall be deened to be a special fund in trust for

t he general revenue fund.

(F) Each enpl oyer shall file with the enployer's annual
return the following itens of information on enployees for whom

wi thhol ding is required under section 5747.06 of the Revised Code:

(1) The full name of each enpl oyee, the enpl oyee's address,
the enpl oyee's school district of residence, and in the case of a
nonr esi dent enpl oyee, the enpl oyee's principal county of

enpl oynent ;
(2) The social security nunber of each enpl oyee;

(3) The total ampunt of conpensation paid before any
deductions to each enpl oyee for the period for which the annual

return i s made;
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(4) The anount of the tax inposed by section 5747.02 of the
Revi sed Code and t he anmount of each tax inposed under Chapter
5748. of the Revised Code withheld fromthe conpensation of the
enpl oyee for the period for which the annual return is made. The
conm ssi oner may extend upon good cause the period for filing any
notice or return required to be filed under this section and may
adopt rules relating to extensions of tinme. If the extension
results in an extension of tinme for the paynent of the anounts
withheld with respect to which the return is filed, the enployer
shall pay, at the tine the anount withheld is paid, an anount of
i nterest conputed at the rate per annum prescribed by section
5703.47 of the Revised Code on that anmpbunt withheld, fromthe day
that amount was originally required to be paid to the day of
actual paynment or to the day an assessnent is issued under section
5747. 13 of the Revised Code, whi chever occurs first.

(5) In addition to all other interest charges and penalties
i nposed, all amounts of taxes withheld or required to be withheld
and remaining unpaid after the day the anmpbunts are required to be
pai d shall bear interest fromthe date prescribed for paynent at
the rate per annum prescribed by section 5703.47 of the Revised
Code on the ampbunt unpaid, in addition to the amount w thheld,
until paid or until the day an assessnent is issued under section
5747. 13 of the Revi sed Code, whi chever occurs first.

(G An enployee of a corporation, linmted liability conpany,
or business trust having control or supervision of or charged with
the responsibility of filing the report and maki ng paynment, or an
of ficer, menber, manager, or trustee of a corporation, linted
liability company, or business trust who is responsible for the
execution of the corporation's, limted liability conpany's, or
business trust's fiscal responsibilities, shall be personally
liable for failure to file the report or pay the tax due as

required by this section. The dissolution, termnation, or

Page 182

5615
5616
5617
5618
5619
5620
5621
5622
5623
5624
5625
5626
5627
5628
5629

5630
5631
5632
5633
5634
5635
5636
5637

5638
5639
5640
5641
5642
5643
5644
5645
5646



H. B. No. 612
As Passed by the House

bankruptcy of a corporation, limted liability conpany, or

busi ness trust does not discharge a responsible officer's,
nmenber's, manager's, enployee's, or trustee's liability for a
failure of the corporation, linited liability conpany, or business

trust to file returns or pay tax due.

(H If an enployer required to deduct and w thhold i ncone tax
from conpensation and to pay that tax to the state under sections
5747.06 and 5747.07 of the Revised Code sells the enployer's
busi ness or stock of nerchandi se or quits the enployer's business,
the taxes required to be deducted and withheld and paid to the
state pursuant to those sections prior to that tinme, together with
any interest and penalties inposed on those taxes, becone due and
payabl e i medi ately, and that person shall make a final return
within fifteen days after the date of selling or quitting
busi ness. The enpl oyer's successor shall w thhold a sufficient
anount of the purchase noney to cover the anmount of the taxes,
interest, and penalties due and unpaid, until the forner owner
produces a receipt fromthe tax conmi ssioner showi ng that the
taxes, interest, and penalties have been paid or a certificate
indicating that no such taxes are due. |If the purchaser of the
busi ness or stock of nerchandise fails to w thhold purchase noney,
the purchaser shall be personally liable for the paynent of the
taxes, interest, and penalties accrued and unpaid during the
operation of the business by the former owner. |If the anmount of
taxes, interest, and penalties outstanding at the tinme of the
purchase exceeds the total purchase nobney, the tax conmi ssioner in
the conmi ssioner's discretion may adjust the liability of the
seller or the responsibility of the purchaser to pay that

liability to nmaxim ze the collection of w thholding tax revenue.

(1)(1) An enpl oyer described in division (1)(2) of this

section shall nake all paynents required by this section for the
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year by electronic funds transfer under section 5747.072 of the
Revi sed Code.

(2)(a) For 1994, an enployer described in division (1)(2) of
this section is one whose actual or required paynments under this
section exceeded five hundred thousand dollars during the

twel ve-nont h period endi ng June 30, 1993.

(b) For 1995, an enpl oyer described in division (1)(2) of
this section is one whose actual or required paynents under this
section exceeded five hundred thousand dollars during the

twel ve-nonth period endi ng June 30, 1994.

(c) For 1996, an enployer described in division (1)(2) of
this section is one whose actual or required paynents under this
section exceeded three hundred thousand dollars during the

twel ve-nont h period endi ng June 30, 1995.

(d) For 1997 and-thereafter through 2000, an enpl oyer

described in division (1)(2) of this section is one whose act ual

or required paynments under this section exceeded one hundred
ei ghty thousand dollars during the twelve-nonth period ending on

the thirtieth day of June of the preceding cal endar year

(e) For 2001 and thereafter, an enpl oyer described in

division (1)(2) of this section is one whose actual or required

paynents under this section exceeded ei ghty-four thousand dollars

during the twelve-nonth period ending on the thirtieth day of June

of the precedi ng cal endar vyear

Sec. 5747.09. (A As used in this section:

(1) "Estimated taxes" nmeans the anmount that the taxpayer
estimates to be his the taxpayer's conbined tax liability under
this chapter and Ghaper Chapter 5748. of the Revised Code for the

current taxable year.

(2) "Tax liability" nmeans the total taxes due for the taxable
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year, after allowing any credit to which the taxpayer is entitled,
but prior to applying any estimated tax paynment, w thhol ding

paynment, or refund from another tax year.

(3) "Taxes paid" include paynments of estimted taxes nade
under division (C of this section, taxes withheld fromthe
t axpayer's conpensation, and tax refunds applied by the taxpayer

in paynent of estinated taxes.

(B) Every taxpayer shall nake declaration of estimated taxes
for the current taxable year, in the formthat the tax
conmmi ssioner shall prescribe, if the anmount payabl e as estinated
taxes, less the anmount to be withheld fromthe taxpayer's
conmpensation, is nore than three five hundred dollars. For
pur poses of this section, taxes wthheld from conpensati on shal
be considered as paid in equal amounts on each paynent date unl ess
the taxpayer establishes the dates on which all anobunts were
actually withheld, in which case the anmounts withheld shall be
consi dered as paid on the dates on which the anpbunts were actually
wi t hhel d. Taxpayers filing joint returns pursuant to section
5747.08 of the Revised Code shall file joint declarations of
estimated taxes. A taxpayer may anend a decl aration under rules
prescri bed by the conm ssioner. A taxpayer having a taxable year
of less than twelve nonths shall make a declaration under rules
prescribed by the commi ssioner. The declaration of estinated taxes
for an individual under a disability shall be rmade and filed by

the person who is required to file the incone tax return

The decl aration of estimated taxes shall be filed on or
before the fifteenth day of April of each year or on or before the
fifteenth day of the fourth nonth after the taxpayer becones

subject to tax for the first tine.

Taxpayers reporting on a fiscal year basis shall file a

decl aration on or before the fifteenth day of the fourth nonth
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after the begi nning of each fiscal year or period.

The decl aration shall be filed upon a form prescribed by the

conmmi ssi oner and furnished by or obtainable fromthe conm ssioner.

The original declaration or any subsequent amendnent may be
i ncreased or decreased on or before any subsequent quarterly

paynment day as provided in this section.

(C The required portion of the tax liability for the taxable
year that shall be paid through estimted taxes nmade payable to
the treasurer of state, including the application of tax refunds
to estinmated taxes, and withhol ding on or before the applicable

paynment date shall be as foll ows:

(1) On or before the fifteenth day of the fourth nonth after
t he begi nning of the taxable year, twenty-two and one-half per

cent of the tax liability for the taxable year;

(2) On or before the fifteenth day of the sixth nonth after
the begi nning of the taxable year, forty-five per cent of the tax

liability for the taxable year;

(3) On or before the fifteenth day of the ninth nonth after
the begi nning of the taxable year, sixty-seven and one-half per

cent of the tax liability for the taxable year;

(4) On or before the fifteenth day of the first nonth of the
foll owing taxable year, ninety per cent of the tax liability for

the taxabl e year.

When an anended return has been filed, the unpaid bal ance
shown due on the anmended return shall be paid in equal

install ments on or before the renmaining paynent dates.

On or before the fifteenth day of the fourth nonth of the
year followi ng that for which the declaration or anended
declaration was filed, an annual return shall be filed and any

bal ance which may be due shall be paid with the return in
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accordance with section 5747.08 of the Revi sed Code.

(D) In the case of any underpaynent of estinmated taxes, an
interest penalty shall be added to the taxes for the tax year at
the rate per annum prescribed by section 5703.47 of the Revised
Code upon the anmount of underpaynent for the period of
under paynment, unl ess the underpaynent is due to reasonabl e cause
as described in division (E) of this section. The anobunt of the

under paynent shall be determ ned as foll ows:

(1) For the first paynent of estimated taxes each year,
twenty-two and one-half per cent of the tax liability, less the

anount of taxes paid by the date prescribed for that paynent;

(2) For the second paynent of estinmated taxes each year,
forty-five per cent of the tax liability, |ess the ampbunt of taxes

paid by the date prescribed for that paynent;

(3) For the third paynent of estinmted taxes each year
si xty-seven and one-half per cent of the tax liability, less the

anmount of taxes paid by the date prescribed for that paynent;

(4) For the fourth paynment of estinated taxes each year,
ninety per cent of the tax liability, |ess the ambunt of taxes

paid by the date prescribed for that paynent.

The period of the underpaynent shall run fromthe day the
estimated paynent was required to be nade to the date on which the
paynment is made. For purposes of this section, a paynent of
estimated taxes on or before any paynment date shall be considered
a paynment of any previous underpaynent only to the extent the
paynment of estimated taxes exceeds the anpbunt of the paynent

presently required to be paid to avoid any penalty.

The interest penalty inposed under division (D) of this
section shall be in lieu of any other interest charge or penalty

i mposed for failure to file an estimated return and nmake esti mated
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paynments as required by this section

(E) An under paynent of estinmated taxes determ ned under
division (D) of this section shall be due to reasonabl e cause and
the interest penalty inposed by this section shall not be added to

the taxes for the tax year if either of the follow ng apply:

(1) The amount of tax that was paid equals at |east ninety
per cent of the tax liability for the current taxable year,
det erm ned by annualizing the incone received during the year up
to the end of the nonth i medi ately preceding the nonth in which

the paynent is due;

(2) The anmpbunt of tax that was paid equals at |east one
hundred per cent of the tax liability shown on the return of the
taxpayer for the preceding taxable year, provided that the
i mredi ately precedi ng taxable year reflected a period of twelve
nont hs and the taxpayer filed a return under section 5747.08 of

the Revised Code for that year.

The tax conmm ssioner may wai ve the requirenment for filing a
decl aration of estimated taxes for any class of taxpayers if-he

f+nds after finding that the waiver is reasonable and proper in

vi ew of adm ni strative costs and other factors.

Sec. 5747.13. (A If any enployer collects the tax inposed by
section 5747.02 or under Chapter 5748. of the Revised Code and
fails to renit the tax as required by law, or fails to collect the
tax, the enployer is personally liable for any anmount coll ected
whi ch the enployer fails to remt, or any anmount which the
enpl oyer fails to collect. If any taxpayer fails to file a return
or fails to pay the tax inposed by section 5747.02 or under
Chapter 5748. of the Revised Code, the taxpayer is personally

|iable for the anobunt of the tax.

I f any enpl oyer, taxpayer, or qualifying entity required to
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file a return under this chapter fails to file the return within
the time prescribed, files an incorrect return, fails to remt the
full amount of the taxes due for the period covered by the return
or fails to remit any additional tax due as a result of a
reduction in the amount of the credit allowed under division (B)
of section 5747.05 of the Revised Code together with interest on
the additional tax within the tinme prescribed by that division

the tax commi ssioner may make an assessnment agai nst any person
liable for any deficiency for the period for which the return is
or taxes are due, based upon any information in the comnr ssioner's

possessi on.

An assessnent issued against either the enployer or the
taxpayer pursuant to this section shall not be considered an
el ection of renedies or a bar to an assessment agai nst the other
for failure to report or pay the sanme tax. No assessnent shall be
i ssued agai nst any person if the tax actually has been paid by

anot her.

No assessnent shall be made or issued agai nst an enpl oyer,
taxpayer, or qualifying entity nore than four years after the
final date the return subject to assessnent was required to be
filed or the date the return was fil ed, whichever is |ater.
However, the conm ssioner nmay assess any bal ance due as the result
of a reduction in the credit allowed under division (B) of section
5747.05 of the Revised Code, including applicable penalty and
interest, within four years of the date on which the taxpayer
reports a change in either the portion of the taxpayer's adjusted
gross incone subjected to an incone tax or tax measured by incone
in another state or the District of Colunbia or the anount of
liability for an incone tax or tax neasured by income to another
state or the District of Colunbia, as required by division (B)(3)
of section 5747.05 of the Revised Code. Such tinme limts nmay be
extended if both the enpl oyer, taxpayer, or qualifying entity and
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the commi ssioner consent in witing to the extension. Any such
extension shall extend the four-year tinme lint in division (B) of
section 5747.11 of the Revised Code for the same period of tine.
There shall be no bar or linmt to an assessnent agai nst an

enpl oyer for taxes wi thheld from enpl oyees and not remitted to the
state, against an enployer, taxpayer, or qualifying entity that
fails to file a return subject to assessnent as required by this
chapter, or agai nst an enpl oyer, taxpayer, or qualifying entity

that files a fraudulent return

The commi ssioner shall give the party assessed witten notice

of the assessnent by—personal—service orcertified-mait as
provided in section 5703.37 of the Revised Code.

(B) Unless the party to whomthe notice of assessnent is
directed files with the conm ssioner within thirty sixty days
after service of the notice of assessnent, either personally or by
certified nmail, a petition for reassessnment in witing, signed by
the party assessed, or by the party's authorized agent having
know edge of the facts and nmakes paynent of the portion of the
assessment required by division (E) of this section, the
assessnment shall becone final, and the anobunt of the assessnent
shal |l be due and payable fromthe party assessed to the
conmi ssioner with remttance nade payable to the treasurer of
state. The petition shall indicate the objections of the party
assessed, but additional objections may be raised in witing if
received prior to the date shown on the final determ nation by the

conmi ssi oner.

Unl ess the petitioner waives a hearing, the conm ssioner
shal|l assign a tine and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the conmi ssioner nay

continue the hearing fromtinme to tinme if necessary.
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The commi ssi oner may nmake such correction to an assessnent as
the comi ssioner finds proper. The conmm ssioner shall serve a copy
of a final determ nation on the petitioner by personal service or
certified nmail, and the commi ssioner's decision in the matter
shall be final, subject to appeal as provided in section 5717.02
of the Revised Code. Only objections decided on the nerits by the
board of tax appeals or a court shall be given collateral estoppel
or res judicata effect in considering an application for refund of

anounts paid pursuant to the assessnent.

(C) After an assessnent beconmes final, if any portion of the
assessnent remai ns unpai d, including accrued interest, a certified
copy of the conmissioner's entry naking the assessnent final nmay
be filed in the office of the clerk of the court of common pleas
in the county in which the enployer's, taxpayer's, or qualifying
entity's place of business is located or the county in which the
party assessed resides. |If the party assessed is not a resident of
this state, the certified copy of the entry may be filed in the
office of the clerk of the court of common pleas of Franklin

county.

I mredi ately upon the filing of the entry, the clerk shal
enter a judgnment against the party assessed in the anpbunt shown on
the entry. The judgnent shall be filed by the clerk in one of two
| oose-| eaf books, one entitled "special judgnents for state and

n

school district incone taxes," and the other entitled "special

judgnents for qualifying entity taxes." The judgnment shall have
the sanme effect as other judgnments. Execution shall issue upon the
j udgnent upon the request of the tax conmmi ssioner, and all |aws
applicable to sales on execution shall apply to sal es nmade under

the judgnent.

The portion of the assessnment not paid within thirty sixty
days after the assessnment was issued shall bear interest at the

rate per annum prescribed by section 5703.47 of the Revised Code
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fromthe day the tax comni ssioner issues the assessnment until it
is paid. Interest shall be paid in the same manner as the tax and
may be collected by the issuance of an assessnment under this

section.

(D) Al noney coll ected under this section shall be
consi dered as revenue arising fromthe taxes inposed by this
chapter or Chapter 5733. or 5748. of the Revised Code, as

appropri ate.

(E) The portion of an assessnment which nust be paid upon the

filing of a petition for reassessnent shall be as foll ows:

(1) If the sole itemobjected to is the assessed penalty or
i nterest, ful paynent of the assessnent, including interest but
not penalty and—interest, is required;

(2) If the taxpayer or qualifying entity that is assessed
failed to file, prior to the date of issuance of the assessnent,
the annual return or report required by section 5747.08 or 5747.42
of the Revised Code, any anended return or anended report required
by section 5747.10 or 5747.45 of the Revised Code for the taxable
year at issue, or any report required by division (B) of section
5747.05 of the Revised Code to indicate a reduction in the anount
of the credit provided under that division, f4H paynent of the
assessnent, including interest but not penalty anrdinterest, is

requi red, except as otherw se provided under division (E)(6) or

(7) of this section;

(3) If the enployer assessed had not filed, prior to the date
of issuance of the assessnent, the annual return required by
division (E)(2) of section 5747.07 of the Revised Code covering
the period at issue, fuH paynent of the assessnent, including
interest but not penalty anrd—+nterest, is required;

(4) If the taxpayer or qualifying entity that is assessed

filed, prior to the date of issuance of the assessnent, the annual
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return or report required by section 5747.08 or 5747.42 of the
Revi sed Code, all anended returns or reports required by section
5747.10 or 5747.45 of the Revised Code for the taxable year at

i ssue, and all reports required by division (B) of section 5747.05
of the Revised Code to indicate a reduction in the anount of the
credit provided under that division, and a bal ance of the taxes
shown due on the returns or reports as conputed on the returns or
reports remains unpaid, paynent of only that portion of the

assessnent representing the unpaid balance of tax and interest is

required;

(5) If the enployer assessed filed, prior to the date of
i ssuance of the assessnent, the annual return required by division
(E)(2) of section 5747.07 of the Revised Code covering the period
at issue, and a bal ance of the taxes shown due on the return as
computed on the return remains unpaid, paynent of only that
portion of the assessnent representing the unpaid bal ance of tax

and interest is required;

(6) In the case of a party assessed as a qualifying entity
subject to the tax levied under section 5733.41 or 5747.41 of the
Revi sed Code, if the party does not dispute that it is a
gqualifying entity subject to that tax but clains the protections
of section 101 of Public Law 86-272, 73 Stat. 555, 15 U.S.C A

381, as anended, no paynent is required;

(7) In the case of a party assessed as a qualifying entity
subject to the tax levied under section 5733.41 or 5747.41 of the
Revi sed Code, if the party does dispute that it is a qualifying

entity subject to that tax, no paynment is required;

(8) If none of the conditions specified in divisions (E)(1)

to (7) of this section apply, no paynment is required.

(F) Notwithstanding the fact that a petition for reassessnent

is pending, the petitioner nmay pay all or a portion of the
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assessnent that is the subject of the petition. The acceptance of
a paynent by the treasurer of state does not prejudice any claim

for refund upon final determ nation of the petition.

If upon final determ nation of the petition an error in the
assessment is corrected by the conm ssioner, upon petition so
filed or pursuant to a decision of the board of tax appeals or any
court to which the determ nation or decision has been appeal ed, so
that the anmount due fromthe party assessed under the corrected
assessnent is |less than the portion paid, there shall be issued to
the petitioner or to the petitioner's assigns or |egal
representative a refund in the anmobunt of the overpaynent as
provi ded by section 5747.11 of the Revised Code, with interest on
that anmount as provided by such section, subject to section
5747. 12 of the Revised Code.

Sec. 5747.15. (A In addition to any other penalty inposed by
this chapter or Chapter 5703. of the Revised Code, the follow ng

penal ties shall apply:

(1) If a taxpayer, qualifying entity, or enployer required to
file any report or return, including an informational notice,
report, or return, under this chapter fails to make and file the
report or return within the tinme prescribed, including any
extensions of tinme granted by the tax conmi ssioner, a penalty
shat- may be i nposed egual—to not exceeding the greater of fifty

dollars per nmonth or fraction of a nonth, not to exceed five
hundred dollars, or five per cent per nonth or fraction of a
nonth, not to exceed fifty per cent, of the sumof the taxes
required to be shown on the report or return, for each nonth or
fraction of a nonth el apsing between the due date, including

extensi ons of the due date, and the date on which fil ed.

(2) If a taxpayer fails to pay any anount of tax required to
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be paid under section 5733.41 or 5747.41 or Chapter 5748. of the
Revi sed Code, except estimated tax under section 5747.09 or
5747.43 of the Revised Code, by the dates prescribed for paynent,
a penalty shalk- may be inposed egual—te not exceeding tw ce the

applicable interest charged under division (G of section 5747.08

of the Revised Code for the delinquent paynent.

(3)(a) If an enployer fails to pay any ampbunt of tax inposed
by section 5747.02 of the Revised Code and required to be paid
under this chapter by the dates prescribed for paynent, a penalty

shalt may be inposed egual—toe not exceeding the sum of ten per

cent of the delinquent paynment plus twi ce the interest charged
under division (F)(5) of section 5747.07 of the Revised Code for

t he del i nquent paynent.

(b) If a qualifying entity fails to pay any anobunt of tax
i mposed by section 5733.41 or 5747.41 of the Revised Code and
required to be paid under this chapter by the dates prescribed for

paynent, a penalty shal may be inposed egual—te not exceeding the

sum of ten per cent of the delinquent paynent plus tw ce the
applicable interest charged under division (G of section 5747.08

of the Revised Code for the delinquent paynent.

(4)(a) If an enployer w thholds from enpl oyees the tax
i mposed by section 5747.02 of the Revised Code and fails to remt
the tax withheld to the state as required by this chapter on or
before the dates prescribed for paynent, a penalty shalk may be
i nposed egual—toe not exceeding fifty per cent of the delinquent

paynent .

(b) If a qualifying entity w thholds any anount of tax
i nposed under section 5747.41 of the Revised Code from an
i ndividual's qualifying anount and fails to remt that anount to
the state as required by sections 5747.42 to 5747. 453 of the

Revi sed Code on or before the dates prescribed for paynent, a
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penalty shal- may be i nposed egual—te not exceeding fifty per cent

of the delinquent paynent.

(5) If a taxpayer, qualifying entity, or enployer files what
purports to be a return required by this chapter that does not
contain informati on upon which the substantial correctness of the
return may be judged or contains information that on its face
indicates that the return is substantially incorrect, and the
filing of the return in that manner is due to a position that is
frivolous or a desire that is apparent fromthe return to delay or
i npede the administration of the tax levied by section 5733.41
5747.02, or 5747.41, or Chapter 5748. of the Revised Code, a
penalty of up to five hundred dollars shal may be inposed.

(6) If a taxpayer or qualifying entity makes a fraudul ent
attenpt to evade the reporting or paynent of the tax required to
be shown on any return required under this chapter, a penalty

shal may be inposed egual—toe not exceeding the greater of one

thousand dollars or one hundred per cent of the tax required to be

shown on the return

(7) If any person nmakes a false or fraudulent claimfor a
refund under this chapter, a penalty shatl may be i nposed egual—te

not exceeding the greater of one thousand dollars or one hundred

per cent of the claim The penalty inposed under division (A (7)
of this section, any refund issued on the claim and interest on
any refund fromthe date of the refund, nmay be assessed under
section 5747.13 of the Revised Code as tax, penalty, or interest

i nposed under section 5733.41, 5747.02, or 5747.41 of the Revised
Code, without regard to whether the person nmaking the claimis

ot herwi se subject to the provisions of this chapter or Chapter
5733. of the Revised Code, and without regard to any tine
limtation for the assessnent inposed by division (A of section
5747.13 of the Revised Code.
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(B) For purposes of this section, the taxes required to be
shown on the return shall be reduced by the ampunt of any part of
the taxes paid on or before the date, including any extensions of

the date, prescribed for filing the return

(O Any penalty inposed under this section shall be in
addition to all other penalties inposed under this section. Al or
part of any penalty inposed under this section may be abated by
the commi ssioner. Al or part of any penalty inposed under this
section may be abated by the commi ssioner if the taxpayer
qualifying entity, or enployer shows that the failure to conply
with the provisions of this chapter is due to reasonable cause and

not willful neglect.

Sec. 5749.07. (A) If any severer required by this chapter to
make and file returns and pay the tax |evied by section 5749.02 of
the Revised Code, fails to make such return or pay such tax, the
tax comni ssioner nay nmake an assessnent agai nst the severer based

upon any information in the comm ssioner's possession.

No assessnent shall be made or issued agai nst any severer for
any tax inposed by section 5749.02 of the Revised Code nore than
four years after the return was due or was filed, whichever is
later. This section does not bar an assessnment agai nst a severer
who fails to file a return as required by this chapter, or who

files a fraudul ent return.

The commi ssioner shall give the party assessed witten notice

of such assessnent by personal—service orcertifiedmail as
provided in section 5703.37 of the Revised Code.

(B) Unless the party to whom such notice of assessment is
directed files with the conm ssioner within thirty sixty days
after service of the notice assessnent, either personally or by

certified nail, a petition for reassessnment in witing, signed by
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the party assessed, or by an authorized agent of the party
assessed havi ng know edge of the facts, the assessnent shall
become final and the anmount of the assessnent shall be due and
payable fromthe party assessed to the treasurer of state. The
petition shall indicate the objections of the party assessed, but
addi tional objections may be raised in witing if received prior

to the date shown on the final determ nation by the commi ssioner.

Unl ess the petitioner waives a hearing, the com ssioner
shall assign a time and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the conm ssioner may

continue the hearing fromtine to tinme if necessary.

The conm ssi oner may nmake such correction to the assessnent
as the conm ssioner finds proper. The commi ssioner shall serve a
copy of the final determination on the petitioner by persona
service or by certified mail, and the commi ssioner's decision in
the matter shall be final, subject to appeal as provided in
section 5717.02 of the Revised Code. Only objections decided on
the nmerits by the board of tax appeals or a court shall be given
coll ateral estoppel or res judicata effect in considering an

application for refund of amounts paid pursuant to the assessnent.

(C After an assessnent becones final, if any portion of the
assessnent remmi ns unpai d, including accrued interest, a certified
copy of the conmissioner's entry naking the assessnent final nay
be filed in the office of the clerk of the court of comon pleas
in the county in which the party assessed resides or in which the
party's business is conducted. If the party assessed naintains no
pl ace of business in this state and is not a resident of this
state, the certified copy of the entry nay be filed in the office

of the clerk of the court of conmon pleas of Franklin county.

The clerk, imediately upon the filing of such entry, shal

enter a judgnent for the state against the party assessed in the
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anmount shown on the entry. The judgnent may be filed by the clerk
in a |loose-leaf book entitled "special judgnents for state
severance tax," and shall have the sane effect as other judgnents.
Execution shall issue upon the judgnment upon the request of the
tax commi ssioner, and all laws applicable to sales on execution

shall apply to sal es made under the judgnent.

The portion of the assessnment not paid within thirty sixty
days after the day the assessnent is issued shall bear interest at
the rate per annum prescribed by section 5703.47 of the Revised
Code fromthe day the tax comi ssioner issues the assessnent until
it is paid. Interest shall be paid in the same manner as the tax
and may be collected by the issuance of an assessment under this

section.

(D) Al noney collected by the conm ssioner under this
section shall be paid to the treasurer of state, and when paid
shal |l be considered as revenue arising fromthe tax inposed by
section 5749.02 of the Revised Code.

Sec. 5749.08. The tax conm ssioner shall refund to taxpayers
the anmount of taxes paid illegally or erroneously or paid on an
illegal or erroneous assessnent. Applications for refund shall be
filed with the tax comm ssioner, on the form prescribed by hitnthe

conmm ssioner, within four years fromthe date of the illegal or

erroneous paynent of the tax. On the filing of such application
the comi ssioner shall deternine the amount of refund due plus

interest conputed in accordance with section 5703.47 of the

Revi sed Code fromthe date of the paynent of an erroneous or

illegal assessment until the date the refund is paid and certify

such amount to the director of budget and managenent and treasurer
of state paynment fromthe tax refund created by section 5703. 052
of the Revi sed Code.
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Sec. 5749.15. Any person who fails to file a return or pay 6172

the tax as required who is assessed such taxes pursuant to section 6173
5749. 07 or 5749.10 of the Revised Code s may be liable for a 6174
6175

6176

up to twenty-five per cent of the anpunt assessed. The tax 6177
comm ssi oner may remt—al—or—aportion—-ofthepenalty—andray 6178
adopt rules relating to the inposition and rem ssion of penalties 6179
i mposed under this section. 6180
Section 2. That existing sections 3734.904, 3734.907, 6181
3769. 088, 4301.422, 4303.33, 4305.13, 4305.131, 5703.05, 5703. 11, 6182
5703. 37, 5705.37, 5711.04, 5711.18, 5711.25, 5711.28, 5711. 31, 6183
5717.01, 5717.02, 5727.11, 5727.26, 5727.47, 5727.89, 5728.01, 6184
5728. 02, 5728.03, 5728.04, 5728.06, 5728.08, 5728.09, 5728.10, 6185
5733. 11, 5733.28, 5735.01, 5735.023, 5735.05, 5735.12, 5735.121, 6186
5735. 14, 5735.141, 5735.142, 5735.145, 5735.18, 5735.23, 5739.01, 6187
5739. 02, 5739.03, 5739.032, 5739.033, 5739.12, 5739.122, 5739. 13, 6188
5739. 133, 5739.15, 5739.17, 5739.19, 5739.30, 5741.02, 5741.121, 6189
5743. 03, 5743.081, 5743.082, 5743.52, 5743.56, 5747.07, 5747.09, 6190
5747.13, 5747.15, 5749.07, 5749.08, and 5749.15 and sections 6191
5703. 141, 5735.17, 5735.32, 5739.161, and 5747.082 of the Revised 6192
Code are hereby repeal ed. 6193
Section 3. That the version of section 5741.02 of the Revised 6194

Code that is to take effect July 1, 2001, be anended to read as 6195
foll ows: 6196
Sec. 5741.02. (A) For the use of the general revenue fund of 6197

the state, an excise tax is hereby levied on the storage, use, or 6198
ot her consunption in this state of tangi ble personal property or 6199

the benefit realized in this state of any service provided. The 6200
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tax shall be collected pursuant to the schedules in section
5739. 025 of the Revised Code.

(B) Each consuner, storing, using, or otherw se consuning in
this state tangi bl e personal property or realizing in this state
the benefit of any service provided, shall be liable for the tax,
and such liability shall not be extinguished until the tax has
been paid to this state; provided, that the consumer shall be
relieved fromfurther liability for the tax if the tax has been
paid to a seller in accordance with section 5741. 04 of the Revised
Code or prepaid by the seller in accordance with section 5741. 06
of the Revi sed Code.

(C The tax does not apply to the storage, use, or
consunption in this state of the follow ng descri bed tangible
personal property or services, nor to the storage, use, or
consunption or benefit in this state of tangible personal property

or services purchased under the follow ng described circunstances:

(1) When the sale of property or service in this state is
subject to the excise tax inposed by sections 5739.01 to 5739. 31

of the Revised Code, provided said tax has been paid;

(2) Except as provided in division (D) of this section,
tangi bl e personal property or services, the acquisition of which,
if made in Ohio, would be a sale not subject to the tax inposed by
sections 5739.01 to 5739. 31 of the Revi sed Code;

(3) Property or services, the storage, use, or other
consunption of or benefit fromwhich this state is prohibited from
taxing by the Constitution of the United States, |aws of the
United States, or the Constitution of this state. This exenption
shal | not exenpt fromthe application of the tax inposed by this
section the storage, use, or consunption of tangi ble personal
property that was purchased in interstate comerce, but that has

come to rest in this state, provided that fuel to be used or
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transported in carrying on interstate comerce that is stopped
within this state pending transfer from one conveyance to anot her
is exenpt fromthe excise tax inposed by this section and section
5739. 02 of the Revised Code;

(4) Transient use of tangible personal property in this state
by a nonresident tourist or vacationer, or a non-business use
wWthin this state by a nonresident of this state, if the property
so used was purchased outside this state for use outside this
state and is not required to be registered or |licensed under the

| aws of this state;

(5) Tangi bl e personal property or services rendered upon

whi ch taxes have been paid to another jurisdiction to the extent
of the anpunt of the tax paid to such other jurisdiction. Were
the anount of the tax inposed by this section and i nposed pursuant
to section 5741.021, 5741.022, or 5741.023 of the Revised Code
exceeds the anmount paid to another jurisdiction, the difference
shall be allocated between the tax inposed by this section and any
tax inposed by a county or a transit authority pursuant to section
5741. 021, 5741.022, or 5741.023 of the Revised Code, in proportion

to the respective rates of such taxes.

As used in this subdivision, "taxes paid to another
jurisdiction” nmeans the total amount of retail sales or use tax or
simlar tax based upon the sale, purchase, or use of tangible
personal property or services rendered legally, levied by and paid
to another state or political subdivision thereof, or to the
District of Colunbia, where the paynment of such tax does not

entitle the taxpayer to any refund or credit for such paynent.

(6) The transfer of a used manufactured home or used nobile
home, as defined by section 5739.0210 of the Revised Code, made on
or after January 1, 2000;

(7) Drugs that are or are intended to be distributed free of
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charge to a practitioner |icensed to prescribe, dispense, and
admi ni ster drugs to a human being in the course of a professiona
practice and that by |aw may be di spensed only by or upon the

order of such a practitioner.

(D) The tax applies to the storage, use, or other consunption
inthis state of tangi ble personal property or services, the
acqui sition of which at the tinme of sale was excepted under
division (E)(1) of section 5739.01 of the Revised Code fromthe
tax inposed by section 5739.02 of the Revised Code, but which has
subsequently been tenporarily or permanently stored, used, or

ot herwi se consuned in a taxable manner.

(E) Lf _any transaction is clained to be exenpt under division

(E) of section 5739.01 of the Revised Code or under section
5739. 02 of the Revised Code, with the exception of divisions
(BY(1) to (11) or (28) of section 5739.02 of the Revised Code, the

consuner _shall furnish to the seller, and the seller shall obtain

fromthe consuner, a certificate specifyving the reason that the

transaction is not subject to the tax. If the transaction is

clained to be exenpt under division (B)(13) of section 5739.02 of

the Revised Code. the exenption certificate shall be signed by

both the contractor and contractee, and the contractee shall be

deened to be the consuner of all itens purchased under the claim

of exenption if it is subsequently determ ned that the exenption

is not properly clained. The certificate shall be in such form as

the tax comm ssioner by rule prescribes. |If no certificate is

furni shed or obtained within the period for filing the return for

the period in which the transaction is consunmated, it shall be

presuned that the tax applies. The failure to have so furnished or

obtained a certificate shall not preclude a seller or consuner

fromestablishing, within one hundred twenty days of the qiving of

noti ce by the conm ssioner of intention to | evy an assessnent,

that the transaction is not subject to the tax.
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(F) A seller who files a petition for reassessnent contesting

the assessnent of tax on transactions for which the seller

obtained no valid exenption certificates and for which the seller

failed to establish that the transactions were not subject to the

tax during the one-hundred-twenty-day period all owed under

division (E) of this section nmay present to the tax conmi ssi oner

addi ti onal evidence to prove that the transactions were exenpt.

The seller shall file such evidence within ninety days of the

receipt by the seller of the notice of assessnent, except that,

upon application and for reasonable cause, the tax conmm SSioner

may extend the period for submtting such evidence thirty days.

(G For the purpose of the proper adninistration of sections
5741.01 to 5741. 22 of the Revised Code, and to prevent the evasion
of the tax hereby levied, it shall be presuned that any use,
storage, or other consunption of tangible personal property in
this state is subject to the tax until the contrary is

est abl i shed.

Section 4. That the existing version of section 5741.02 of
the Revised Code that is to take effect July 1, 2001, is hereby

repeal ed.

Section 5. Section 4301.422 of the Revised Code is presented
inthis act as a conposite of the section as anended by both Sub.
H B. 239 and Am Sub. S.B. 188 of the 121st General Assenbly, with
t he new | anguage of neither of the acts shown in capital letters.
Section 5739.02 of the Revised Code is presented in this act as a
conposite of the section as anmended by both Sub. H B. 223 and Am
Sub. S.B. 3 of the 123rd Ceneral Assenbly, with the new | anguage
of neither of the acts shown in capital letters. This is in
recognition of the principle stated in division (B) of section

1.52 of the Revised Code that such anendnents are to be harnoni zed
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where not substantively irreconcil able and constitutes a 6326

| egislative finding that such is the resulting version in effect 6327

prior to the effective date of this act. 6328



