Interim Report of the Senate Ways and Means Committee

123rd General Assembly
Regular Session Sub. S.B. No. 3
1999-2000

A BILL

To anend sections 113.061, 133.04, 715.013, 718.01,
1551. 33, 1551. 35, 3317.028, 4905.01, 4905. 03,

4905. 10, 4905. 34, 4905.402, 4905.42, 4905.70,
4906. 10, 4909. 01, 4909. 05, 4909.15, 4909. 161

4911. 18, 4933. 33, 4933.81, 4935.04, 5117.01,

5117. 02, 5117.03, 5117.04, 5117.05, 5117.07,
5117.08, 5117.09, 5117.10, 5117.12, 5701. 03,

5703. 052, 5703. 053, 5703.14, 5705.34, 5727.01,
5727.05, 5727.06, 5727.11, 5727.111, 5727.15,
5727.30, 5727.31, 5727.311, 5727.32, 5727. 33,
5727.38, 5727.42, 5727.45, 5727.47, 5727.53,
5727.60, 5727.61, 5727.72, 5727.99, 5733. 04,

5733. 05, 5733.06, 5733.09, 5733.98, 5739.011, and
5739.02; to enact sections 4928.01 to 4928. 20,
4928.31 to 4928.44, 4928.51 to 4928.57, 4928.61 to
4928. 64, 5727.03, 5727.80 to 5727.95, and 5733. 39;
and to repeal sections 4905.301, 4905.66, 4905. 67,
4905. 68, 4905. 69, 4909. 157, 4909. 158, 4909. 159,
4909. 191, 4909.192, 4909.193, 4913.01, 4913.02,
4913. 03, 4913. 04, 4913.05, 4913. 06, 4913. 07,

4933. 27, 4933.34, 5727.231, 5727.391, and 5727.73
of the Revised Code to provide for conpetition in
retail electric service, including provisions
regardi ng market structure, consuner protection
conpetitive auctioning, and transition revenues;

to levy a kilowatt-hour excise tax on electric
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BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

1551.
4905.
49009.
5117.
5117.
5727.
5727.
5727.
5733.
secti
4928.
4928.
4928.
4928.
4928.
4928.
5727.
5727.
5727.

di stribution conpanies;

el ectric conpani es and rural

to revise taxes for

and to reduce tax assessnent rates on certain

el ectric conpany and rural electric conpany

t angi bl e persona

property.

Section 1. That sections 113.061, 133.04, 715.013, 718.01,
33, 1551.35, 3317.028, 4905.01, 4905.03, 4905.10, 4905. 34,
402, 4905.42, 4905.70, 4906.10, 4909.01, 4909.05, 4909. 15,
161, 4911.18, 4933.33, 4933.81, 4935.04, 5117.01, 5117.02
5117. 05, 5117.07, 5117.08, 5117.09, 5117.10,

03,
12,
05,
311,
53,
06,
ons
07,
14,
31,
38,
51,
58,
81,
88,
95,

foll ows:

accordance with Chapter

rem ttance of taxes by electronic funds transfer as required under

Sec.

5117.
5701.
5727.

5727. 32,

5727.
5733.
4928.
4928.
4928.
4928.
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and 5733.

113.061. The treasurer of
of the

04,
03,
06,

60,
09,
01,
08,
15,
32,
39,
52,
61,
82,
89,

5703. 052, 5703.053, 5703. 14, 5705.34, 5727.01

5727.11, 5727.111, 5727.15, 5727.30, 5727.31,
5727.33, 5727.38, 5727.42, 5727.45, 5727.47

5727.
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4928.
4928.
4928.
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39 of the Revised

61,
98,
02,
09,
16,
33,
40,
53,
62,
83,
90,

119.

5727.
5739.
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4928.
4928.
4928.
4928.
4928.
4928.
5727.
5727.

72,

5727.

011, and

03,
10,
17,
34,
41,
54,
63,
84,
91,

4928.
4928.
4928.
4928.
4928.
4928.
4928.
5727.
5727.
Code

99, 5733.04, 5733.05,
5739. 02 be anended and
04, 4928.05, 4928. 06,
11, 4928.12, 4928.13,
18, 4928.19, 4928. 20,
35, 4928. 36, 4928. 37,
42, 4928. 43, 4928. 44,
55, 4928.56, 4928.57,
64, 5727.03, 5727. 80,
85, 5727.86, 5727.87,
92, 5727.93, 5727.94,

be enacted to read as

state shall adopt rules in

Revi sed Code governing the

el ectric conpani es;
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sections 5727.311, 5727.83, 5733.022, 5735.062, 5739.032,
5739. 122, 5741.121, and 5747.072 of the Revised Code and any other

section of the Revised Code under which a person is required to

remit taxes by electronic funds transfer. The rules shall govern
the nodes of electronic funds transfer acceptable to the treasurer
of state and under what circunstances each node is acceptable, the
content and fornmat of electronic funds transfers, the coordi nati on
of paynent by electronic funds transfer and filing of associated
tax reports and returns, the renittance of taxes by means ot her
than el ectronic funds transfer by persons otherwi se required to do
so but relieved of the requirenent by the treasurer of state, and
any other matter that in the opinion of the treasurer of state
facilitates paynent by electronic funds transfer in a manner

consi stent with those sections.

Upon failure by a person, if so required, to renit taxes by
el ectronic funds transfer in the nmanner prescribed under section
5727.311, 5727.83, 5733.022, 5735.062, 5739.032, 5739.122,
5741.121, or 5747.072 of the Revised Code and rul es adopted under

this section, the treasurer of state shall notify the tax

conm ssioner of such failure if the treasurer of state determ nes
that such failure was not due to reasonable cause or was due to
willful neglect, and shall provide the tax conmi ssioner with any
i nformati on used in nmaking that determ nation. The tax
conmmi ssi oner may assess an additional charge as specified in the
respective section of the Revised Code governing the requirenent

to renmt taxes by electronic funds transfer.

The treasurer of state may inplenent nmeans of acknow edgi ng,
upon the request of a taxpayer, receipt of tax remttances made by
el ectronic funds transfer, and nay adopt rul es governi ng
acknow edgnents. The cost of acknow edgi ng recei pt of electronic

renmittances shall be paid by the person requesting acknow edgnent.
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The treasurer of state, not the tax comm ssioner, is
responsi bl e for resol ving any problens involving electronic funds

transfer transm ssions.

Sec. 133.04. (A As used in this chapter, "net indebtedness"
means, as determ ned pursuant to this section, the principa
anmount of the outstanding securities of a subdivision |ess the
anmount held in a bond retirenment fund to the extent such anmount is
not taken into account in determning the principal anount
out st andi ng under division (AA) of section 133.01 of the Revised
Code. For purposes of this definition, the principal anmount of
out standi ng securities includes the principal anmount of
out standi ng securities of another subdivision apportioned to the
subdivision as a result of acquisition of territory, and excl udes
the principal anpbunt of outstanding securities of the subdivision
apportioned to another subdivision as a result of |oss of
territory and the paynent or reinbursenent obligations of the
subdi vi si on under credit enhancenent facilities relating to

out st andi ng securiti es.

(B) I'n calculating the net indebtedness of a subdivision,
none of the follow ng securities, including anticipatory
securities issued in anticipation of their issuance, shall be

consi der ed:

(1) Securities issued in anticipation of the |levy or
coll ection of special assessnents, either in original or refunded

form

(2) Securities issued in anticipation of the collection of
current revenues for the fiscal year or other period not to exceed
twel ve consecutive nonths, or securities issued in anticipation of
the collection of the proceeds froma specifically identified

vot er-approved tax |evy;
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(3) Securities issued for purposes described in section
133. 12 of the Revi sed Code;

(4) Securities issued under Chapter 122., 140., 165., 725.,
or 761.+~ or section 131.23 of the Revised Code;

(5) Securities issued to pay final judgnments or
court-approved settlements under authorizing |laws and securities
i ssued under section 2744.081 of the Revi sed Code;

(6) Securities issued to pay costs of permanent inprovenents
to the extent they are issued in anticipation of the receipt of,
and are payable as to principal from federal or state grants or
distributions for, or legally available for, that principal or for

the costs of those permanent inprovenents;

(7) Securities issued to evidence loans fromthe state
capital inprovenments fund pursuant to Chapter 164. of the Revised
Code or fromthe state infrastructure bank pursuant to section
5531. 09 of the Revi sed Code;

(8) Securities issued in an anpbunt equal to the property tax

repl acenent paynents received under section 5727.85 or 5727. 86 of
the Revi sed Code;

(9) O her securities, including self-supporting securities,
excepted by law fromthe cal cul ati on of net indebtedness or from

the application of this chapter;

{93(10) Any other securities outstanding on Cctober 30, 1989,
and then excepted fromthe cal cul ati on of net indebtedness or from
the application of this chapter, and securities issued at any tine

to fund or refund those securities.

Sec. 715.013. Except as otherw se expressly authorized by the
Revi sed Code, no municipal corporation shall levy a tax that is
the sane as or simlar to a tax | evied under Chapter 322., 3734.,
3769., 4123., 4141., 4301., 4303., 4305., 4307., 4309., 5707.
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5725., 5727., 5728., 5729., 5731., 5735., 5737., 5739., 5741.
5743., or 5749. of the Revi sed Code.

This section does not prohibit a municipal corporation from
| evying a tax on ampbunts received for adm ssion to any place or

on and after January 1., 2001, on the incone of an electric

conpany, as defined in section 5727.01 of the Revi sed Code.

Sec. 718.01. (A As used in this chapter:

(1) "Internal Revenue Code" neans the Internal Revenue Code
of 1986, 100 Stat. 2085, 26 U.S.C. 1, as amended.

(2) "Schedule C' neans internal revenue service schedule C

filed by a taxpayer pursuant to the Internal Revenue Code.

(3) "Form 2106" neans internal revenue service form 2106

filed by a taxpayer pursuant to the Internal Revenue Code.

(4) "Intangible inconme"” means income of any of the follow ng
types: incone yield, interest, dividends, or other incone arising
fromthe ownership, sale, exchange, or other disposition of
i ntangi bl e property including, but not limted to, investnents,
deposits, noney, or credits as those terns are defined in Chapter
5701. of the Revised Code.

(B) No municipal corporation with respect to that incone
which that it may tax shall tax such incone at other than a

uni formrat e.

(© No rmunicipal corporation shall levy a tax on incone at a
rate in excess of one per cent without having obtained the
approval of the excess by a majority of the electors of the
nmuni ci pality voting on the question at a general, prinmary, or
speci al election. The legislative authority of the mnunici pal
corporation shall file with the board of elections at |east

seventy-five days before the day of the election a copy of the
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ordi nance together with a resolution specifying the date the
election is to be held and directing the board of elections to
conduct the election. The ballot shall be in the followi ng form
"Shall the Ordinance providing for a... per cent |evy on incone
for (Brief description of the purpose of the proposed |evy) be

passed?
FOR THE | NCOVE TAX

AGAI NST THE | NCOVE TAX"

In the event of an affirmative vote, the proceeds of the |evy

may be used only for the specified purpose.

(D) (1) Except as otherw se provided in division (D)(2) of

this section, no nunicipal corporation shall exenpt froma tax on

i ncome, conpensation for personal services of individuals over
ei ghteen years of age or the net profit froma business or

pr of essi on.

(2) The legislative authority of a nmunicipal corporation nay,

by ordi nance or resolution, exenpt froma tax on incone any
conmpensation arising fromthe grant, sale, exchange, or other

di sposition of a stock option; the exercise of a stock option; or
the sal e, exchange, or other disposition of stock purchased under

a stock option

(E) Nothing in this section shall prevent a nunicipa
corporation frompermtting | awmful deductions as prescribed by
ordi nance. |If a taxpayer's taxable inconme includes incone against
whi ch the taxpayer has taken a deduction for federal income tax
pur poses as reportable on the taxpayer's form 2106, and agai nst
which a like deduction has not been allowed by the nunicipa
corporation, the municipal corporation shall deduct fromthe
taxpayer's taxable income an anobunt equal to the deduction shown
on such form al |l owabl e agai nst such incone, to the extent not

ot herwi se so all owed as a deduction by the runicipal corporation
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In the case of a taxpayer who has a net profit froma business or
profession that is operated as a sole proprietorship, no nunicipal
corporation nay tax or use as the base for determ ning the anount
of the net profit that shall be considered as having a taxable
situs in the nmunicipal corporation, a greater anount than the net
profit reported by the taxpayer on schedule Cfiled in reference
to the year in question as taxable inconme from such sole
proprietorship, except as otherw se specifically provided by

ordi nance or regul ation.
(F) No rmunicipal corporation shall tax any of the foll ow ng:

(1) The mlitary pay or allowances of nenbers of the arned
forces of the United States and of nenmbers of their reserve

component s, including the Chio national guard;

(2) The income of religious, fraternal, charitable,
scientific, literary, or educational institutions to the extent
that such inconme is derived fromtax-exenpt real estate,
tax-exenpt tangible or intangible property, or tax-exenpt

activities;

(3) Except as otherwise provided in division (G of this

section, intangible incone;

(4) Conpensation paid under section 3501.28 or 3501.36 of the
Revi sed Code to a person serving as a precinct election official,
to the extent that such conpensati on does not exceed one thousand
dol l ars annual ly. Such conpensation in excess of one thousand
dollars nmay be subjected to taxation by a municipal corporation. A
muni ci pal corporation shall not require the payer of such

conpensation to withhold any tax fromthat conpensation

(5) Conpensation paid to an enployee of a transit authority,
regional transit authority, or regional transit comm ssion created
under Chapter 306. of the Revised Code for operating a transit bus

or other nmotor vehicle for the authority or conmission in or
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through the nunicipal corporation, unless the bus or vehicle is
operated on a regularly schedul ed route, the operator is subject
to such a tax by reason of residence or domicile in the municipa
corporation, or the headquarters of the authority or comm ssion is

| ocated within the nunicipal corporation.

(6) The incone of a public utility when to the extent that
the public ity +s utility's gross receipts are subject to the
tax | evied under section 5727.30 of the Revised Code.

(G Any nunicipal corporation that taxes any type of
i ntangi bl e i ncone on March 29, 1988, pursuant to Section 3 of
Anmended Substitute Senate Bill No. 238 of the 116th general
assenbly, may continue to tax that type of inconme after 1988 if a
majority of the electors of the nunicipal corporation voting on
the question of whether to pernit the taxation of that type of
i ntangi bl e incone after 1988 vote in favor thereof at an el ection
hel d on Novenber 8, 1988.

(H) Nothing in this section or section 718.02 of the Revised
Codes- shall authorize the levy of any tax on inconme whieh that a
muni ci pal corporation is not authorized to | evy under existing
laws or shall require a municipal corporation to allow a deduction
fromtaxable incone for | osses incurred froma sole proprietorship

or partnership.

Sec. 1551.33. (A) The director of devel opnent shall appoint
and fix the conpensation of the director of the Chio coa
devel oprment office established under section 1551.32 of the
Revi sed Code. The director of the office shall serve at the

pl easure of the director of devel opnent.

(B) The director of the office shall do all of the follow ng:

(1) Biennially prepare and nmaintain the Chio coal devel opnent
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agenda required under section 1551. 34 of the Revised Code;

(2) Propose and support policies for the office consistent
with the Chio coal devel opnent agenda and devel op nmeans to

i mpl ement the agenda;

(3) Apportion for the office's adm nistrative costs no nore
than ten per cent of the noneys credited to the Chio coa
devel oprment fund created under section 1551. 36 of the Revised
Code;

(4) Initiate, undertake, and support projects to carry out
the office's purposes and ensure that the projects are consistent
with and neet the selection criteria established by the Onhio coa

devel oprent agenda;

(5) Actively encourage joint participation in and, when
feasible, joint funding of the office's projects with governnenta
agencies, electric utilities, universities and coll eges, other

public or private interests, or any other person

(6) Establish a table of organization for and enpl oy such
enpl oyees and agents as are necessary for the adm nistration and

operation of the office;

(7) Appoint specified nmenbers of and convene the technical
advi sory committee established under section 1551.35 of the
Revi sed Code;

(8) Review, with the assistance of the technical advisory
committee, proposed coal research and devel oprment projects as
defined in section 1555.01 of the Revised Code, and coa
devel opnent projects, submtted to the office by public utilities
for the purpeses purpose of seections—4905-3061- section 4905. 304+
and—49069191 of the Revised Code. If the director and the advisory
committee deternmine that any such facility or project has as its

pur pose the enhanced use of Chio coal in an environnentally
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acceptabl e, cost effective nanner, pronptes energy conservation,
is cost effective, and is environmentally sound, the director
shall submit to the public utilities conm ssion a report
recommendi ng that the conmi ssion allow the recovery of costs
associated with the facility or project under section 4905301~
4905. 304;,—e+—4909-19% of the Revised Code and including the

reasons for the recommendati on

(9) Establish such policies, procedures, and guidelines as

are necessary to achieve the office's purposes.

(C Wth the approval of the director of devel opnent, the
director of the office nay exercise any of the powers and duties
of the director of devel opnent as the directors consider
appropriate or desirable to achieve the office's purposes,

i ncluding, but not limted to, the powers and duties enunerated in
sections 1551.11, 1551.12, 1551.13, and 1551.15 of the Revi sed
Code.

Additionally, the director of the office may nmke |l oans to
governnent al agencies or persons for projects to carry out the
of fice's purposes. Fees, charges, rates of interest, tines of
paynment of interest and principal, and other terns, conditions,
and provisions of the |oans shall be such as the director of the
of fice deternines to be appropriate and in furtherance of the
pur poses for which the |oans are made. The nortgage lien securing
any nmoneys lent by the director of the office nay be subordinate
to the nortgage lien securing any noneys lent or invested by a
financial institution, but shall be superior to that securing any
noneys | ent or expended by any other person. The nmoneys used in
meki ng the | oans shall be disbursed upon order of the director of

the office.

Sec. 1551.35. (A) There is hereby established a technical

advi sory committee to assist the director of the Chio coal

Page 11

299
300
301
302
303
304
305

306
307

308
309
310
311
312
313
314

315
316
317
318
319
320
321
322
323
324
325
326
327

328
329



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

devel oprment office established under section 1551.32 of the

Revi sed Code in achieving the office's purposes. The director
shall appoint to the commttee one nenber of the public utilities
conm ssi on ef—Ghie and one representative each of coal production
conmpani es, the united mne workers of Anmerica, electric utilities,
manuf acturers that use Chio coal, and environnmental organizations,
as well as two people with a background in coal research and

devel oprment technol ogy, one of whomis enployed at the tinme of the
nmenber' s appointnment by a state university, as defined in section
3345. 011 of the Revised Code. In addition, the conmttee shal

i nclude four |egislative nenbers. The speaker and mnority | eader
of the house of representatives each shall appoint one nenber of

t he house of representatives, and the president and mnority

| eader of the senate each shall appoint one nenber of the senate,
to the conmittee. The director of environnental protection
representing the environnental protection agency, the Chio air
qual ity devel opnment authority, and the Chio water devel opnent
authority, shall serve on the comrittee as nenbers ex officio. Any
menber of the committee may designate in witing a substitute to
serve in the nenber's absence on the conmttee. The director of
environmental protection may designate in witing the chief of the
air pollution control division of the agency to represent the
agency. Menbers shall serve on the comrittee at the pleasure of
their appointing authority. Menbers of the conmittee appoi nted by
the director of the office and, notw thstanding section 101. 26 of
the Revised Code, |egislative nenbers of the conmittee, when
engaged in their official duties as nmenbers of the comm ttee,
shal | be conpensated on a per diembasis in accordance with
division (J) of section 124.15 of the Revised Code, except that
the menber of the public utilities comm ssion ef—Chie and, while
enpl oyed by a state university, the nmenber with a background in

coal research, shall not be so conpensated. Menbers shall receive
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their actual and necessary expenses incurred in the perfornance of

their duties.

(B) The technical advisory conmittee shall review and make
reconmendati ons concerning the Chio coal devel opnment agenda
requi red under section 1551.34 of the Revised Code, project
proposal s, research and devel opnent projects submitted to the
office by public utilities for the purpeses purpose of seetions
4905 301 section 4905. 304—and—4909-191 of the Revi sed Code,
proposals for grants, |oans, and | oan guarantees for purposes of
sections 1555.01 to 1555.06 of the Revised Code, and such ot her

topics as the director of the office considers appropriate.

(C The technical advisory conmittee may hold an executive
session at any regular or special nmeeting for the purpose of
consi dering research and devel oprment project proposals or
applications for assistance subnitted to the Chio coal devel oprment
of fice under section 1551.33, or sections 1555.01 to 1555. 06, of
the Revised Code, to the extent that such proposals or
applications consist of trade secrets or other proprietary

i nformati on.

Any materials or data submtted to, nade avail able to, or
received by the director of devel opnent or the director of the
Ohi o0 coal devel opnent office in connection with agreenents for
assi stance entered into under this chapter or Chapter 1555. of the
Revi sed Code, or any information taken from such naterials or data
for any purpose, to the extent that the nmaterials or data consi st
of trade secrets or other proprietary information, are not public

records for the purposes of section 149.43 of the Revised Code.

As used in this division, "trade secrets" has the same

nmeaning as in section 1333.61 of the Revised Code.

Sec. 3317.028. (A) On or before the fifteenth day of May in
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each cal endar year, the tax commi ssioner shall determ ne for each
school district whether the taxable value of all tangi bl e personal
property, including utility tangi ble personal property, subject to
taxation by the district in the preceding tax year was | ess or
greater than the taxable value of such property during the second
preceding tax year. |If any such decrease exceeds five per cent of
the district's tangi ble personal property taxable val ue included
in the total taxable value used in the district's state aid
computation for the fiscal year that ends in the current cal endar
year, or if any such increase exceeds five per cent of the
district's total taxable value used in the district's state aid

computation for the fiscal year that ends in the current cal endar

year, the tax comm ssioner shall certify both of the following to

t he departnment of education:

A-(1) The taxabl e val ue of the tangi bl e personal property
i ncrease or decrease, including utility tangi ble personal property
i ncrease or decrease, which shall be considered a change in

val uation; and

{By(2) The decrease or increase in taxes charged and payabl e
on such change in taxable value calculated in the sane manner as
in division (A (3) of section 3317.021 of the Revised Code.

(B) Notwithstanding division (A) of this section, when

det erni ni ng under that division in calendar year 2002 whether the

taxabl e value of tangi ble personal property subject to taxation by

each school district in the preceding tax yvear was | ess or aqgreater

than the taxable value of such property during the second

precedi ng tax vear, the Tax Conmni ssi oner shall exclude fromthe

taxabl e value for both years the changes in the taxable val ue of

electric conpany and rural electric conpany tangible personal

property arising fromchanges fromthe assessnent rate under

section 5727.111 and from changes in the apportionnent of such
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property under section 5727.15 of the Revised Code, both as
anended by Bill No. of the 123rd general assenbly.

(Q) Upon receipt of such certification, the departnent of
education shall reduce or increase by the respective anounts
certified, the taxable value and the taxes charged and payabl e
that were used in the district's state aid conputation under
section 3317.022 of the Revised Code for the fiscal year that ends
in the current cal endar year and shall reconpute the state aid for
such fiscal year. During the last six nonths of the fiscal year
the departnment shall pay the district a sumequal to one-half of
the reconputed paynents in lieu of the paynments otherw se required

under such sections.

Sec. 4905.01. As used in this chapter:

(A) "Railroad" has the neaning set forth in section 4907.02
of the Revi sed Code.

(B) "Mdtor transportation conpany" has the neaning set forth
in sections 4905. 03 and 4921. 02 of the Revised Code.

(C "Trailer,"” "public highway," "fixed ternini," "regul ar
route,” and "irregular route" have the meanings set forth in

section 4921.02 of the Revi sed Code.

(D) "Private notor carrier,” "contract carrier by notor

vehicle," "notor vehicle," and "charter party trip" have the

meani ngs set forth in section 4923.02 of the Revised Code.

() "Delivery cost” neans the cost of delivery of fuel. to be

et i ; | he_ci : | , ,
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3 "Ohio coal research and devel opnent costs" neans all 496
reasonabl e costs associated with a facility or project undertaken 497
by a public utility for which a reconmendation to allow the 498
recovery of costs associated therewith has been made under 499
di vision (B)(8) of section 1551.33 of the Revised Code, including, 500
but not limted to, capital costs, such as costs of debt and 501
equity; construction and operation costs; termnation and 502
retirenment costs; costs of feasibility and marketing studies 503
associated with the project; and the acquisition and delivery 504
costs of Chio coal used in the project, |ess any expenditures of 505

grant noneys. 506
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Sec. 4905.03. As used in this chapter: 540

(A) Any person, firm copartnership, voluntary association, 541
joint-stock association, company, or corporation, wherever 542

organi zed or incorporated, is: 543

(1) A tel egraph conpany, when engaged in the business of 544
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transmtting tel egraphic messages to, from through, or in this

st at e;

(2) A tel ephone conpany, when engaged in the business of
transnmitting tel ephonic nessages to, from through, or in this

state and as such is a conmmon carrier

(3) A notor transportation conpany, when engaged in the
busi ness of carrying and transporting persons or property or the
busi ness of providing or furnishing such transportation servi ce,
for hire, in or by notor-propelled vehicles of any kind, including
trailers, for the public in general, over any public street, road,
or highway in this state, except as provided in section 4921.02 of
t he Revi sed Code,;

(4) An electric light conmpany, when engaged in the business
of supplying electricity for light, heat, or power purposes to

consuners within this state

(5) A gas conpany, when engaged in the business of supplying
artificial gas for lighting, power, or heating purposes to
consunmers within this state or when engaged in the busi ness of
supplying artificial gas to gas conpanies or to natural gas
conpanies within this state, but a producer engaged in supplying
to one or nore gas or natural gas conpanies, only such artifiecal
ARTI FI Cl AL gas as is manufactured by such producer as a by-product
of some other process in which such producer is primarily engaged
within this state is not thereby a gas conpany. Al rates,
rentals, tolls, schedules, charges of any kind, or agreenents
bet ween any gas conpany and any ot her gas conpany or any natura
gas company providing for the supplying of artificial gas and for
conpensation for the sanme, are subject to the jurisdiction of the

public utilities comm ssion.

(6) A natural gas conpany, when engaged in the business of

supplying natural gas for lighting, power, or heating purposes to

Page 19

545
546

547
548
549

550
551
552
553
554
555
556

557
558
559

560
561
562
563
564
565
566
567
568
569
570
571
572
573

574
575



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

consunmers within this state, or when engaged in the business of
supplying natural gas to gas conpanies or to natural gas conpanies
within this state, but where a producer supplies to one or nore
gas or natural gas conpanies only such gas as is produced by such
producer fromwells drilled on land owned in fee by such producer
or where the principal use of such land by said producer is other
than the production of gas, within this state, such producer is
not thereby a natural gas conmpany. Al rates, rentals, tolls,
schedul es, charges of any kind, or agreenents between a natura

gas conpany and other natural gas conpani es or gas conpani es
providing for the supply of natural gas and for conpensation for
the sanme, are subject to the jurisdiction of the public utilities
commi ssion. The conmi ssion Aay, upon application made to it, nmay
relieve any producer of natural gas, defined in this section as a
gas conpany or a natural gas conpany, of conpliance with the
obligations inposed by Chapters 4901., 4903., 4905., 4907., 4909.
4921., and 4923. of the Revised Code, so |ong as such producer is
not affiliated with or under the control of a gas conpany or a

nat ural gas conpany engaged in the transportation or distribution
of natural gas, or so long as such producer does not engage in the

distribution of natural gas to consuners.

(7) A pipe-line conmpany, when engaged in the business of
transporting natural gas, oil, or coal or its derivatives through

pi pes or tubing, either wholly or partly within this state;

(8) A water-works conpany, when engaged in the business of
suppl yi ng wat er through pipes or tubing, or in a simlar manner,

to consuners within this state;

(9) A heating or cooling conmpany, when engaged in the
busi ness of supplying water, steam or air through pipes or tubing

to consunmers within this state for heating or cooling purposes;

(10) A nessenger conpany, when engaged in the business of
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suppl yi ng nessengers for any purpose;

(11) A street railway conpany, when engaged in the business
of operating as a comon carrier, a railway, wholly or partly
within this state, with one or nore tracks upon, along, above or
bel ow any public road, street, alleyway, or ground, w thin any
muni ci pal corporation, operated by any notive power other than
steam and not a part of an interurban railroad, whether such
railway is termed a street, inclined-plane, elevated, or

under ground rai | way;

(12) A suburban railroad conpany, when engaged in the
busi ness of operating as a common carrier, whether wholly or
partially within this state, a part of a street railway
constructed or extended beyond the limts of a nunicipa

corporation, and not a part of an interurban railroad;

(13) An interurban railroad conpany, when engaged in the
busi ness of operating a railroad, wholly or partially within this
state, with one or nore tracks from one municipal corporation or
point in this state to another rmunicipal corporation or point in
this state, whether constructed upon the public highways or upon
private rights-of-way, outside of municipal corporations, using
el ectricity or other notive power than steam power for the
transportati on of passengers, packages, express matter, United
States mail, baggage, and freight. Such interurban railroad
conmpany is included in the term"railroad" as used in section
4907. 02 of the Revised Code:.

(14) A sewage di sposal system company, when engaged in the
busi ness of sewage di sposal services through pipes or tubing, and

treatnent works, or in a simlar nmanner, within this state.

(B) "Motor-propelled vehicle"” nmeans any autonobil e,
aut onobil e truck, notor bus, or any other self-propelled vehicle

not operated or driven upon fixed rails or tracks.
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Sec. 4905.10. (A) For the sol e purpose of maintaining and
adm ni stering the public utilities comm ssion and exercising its
supervision and jurisdiction over the railroads and public

utilities of the state, an anmpunt equivalent to the appropriation

fromthe public utilities fund created under division (B) of this
section to the public utilities comm ssion for railroad and public
utilities regulation in each fiscal year shall be apportioned

anong and assessed agai nst the+railroads each railroad and public

vtiHt+es utility within the state by the comm ssion by first
computi ng an assessnent as though it were to be nade in proportion
to the intrastate gross earnings or receipts, excluding earnings
or receipts fromsales to other public utilities for resale, of
the rail+roads—and railroad or public wtitities utility for the

cal endar year next preceding that in which the assessnenrts—are

assessnent is nade. The conmission may include in that first

conputation any anmpunt of a railroad's or public utility's

intrastate gross earnings or receipts that were underreported in a

prior vear. in addition to whatever penalties apply under the

Revi sed Code to such underreporting, the conm ssion shall assess

the railroad or public utility interest at the rate stated in

section 1343.03 of the Revised Code. the commi ssion shall deposit

any interest so collected into the public utilities fund.

he final conputation of the assessment shall consist of
i nposi ng upon each railroad and public utility whose assessnent
under the first conmputation would have been fifty dollars or |ess

an assessment of fifty dollars and reconputing the assessrent
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assessnents of the remaining railroads and public utilities by

apportioning an anmount equal to the appropriation to the public
utilities conm ssion for adm nistration of the utilities division
in each fiscal year less the total anmount to be recovered from
those paying the m ni mum assessnment, in proportion to the
intrastate gross earnings or receipts of the remaining railroads
and public utilities for the cal endar year next preceding that in

whi ch the assessnents are nade.

In the case of an assessnent based on intrastate gross

recei pts under this section against a public utility that is an

electric utility, electric services conpany. electric cooperative,

or _governnental aggregator subject to certification under section
4928.08 of the Revised Code, such receipts shall be those
specified in the utility's, conmpany's, COOPERATIVE' S, OR

aggregator's nost recent report of intrastate gross receipts and

sales of kilowatt hours of electricity, filed with the conm ssion
pursuant to division (F) of section 4928.06 of the Revi sed Code,
AND VERI FI ED BY THE COVM SSI ON

(B) On or before the first day of Cctober in each year, the
conm ssion shall notify each such railroad and public utility of
the sum assessed agai nst it, whereupon paynent shall be made to
the commi ssion, which shall deposit it into the state treasury to
the credit of the public utilities fund, which is hereby created.
Any such anmounts paid into the fund but not expended by the
conm ssion shall be credited ratably, after first deducting any
deficits accurmul ated from prior years, by the conmission to
rail roads and public utilities that pay nore than the m ni num
assessnent, according to the respective portions of such sum
assessabl e agai nst them for the ensuing cal endar year. The
assessnents for such cal endar year shall be reduced

correspondi ngly.

(C) Wthin five days after the begi nning of each fiscal year,
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the director of budget and managenent shall transfer fromthe
general revenue fund to the public utilities fund an anount
sufficient for maintaining and adninistering the public utilities
conmmi ssion and exercising its supervision and jurisdiction over
the railroads and public utilities of the state during the first
four nonths of the fiscal year. The director shall transfer the
sanme ampunt back to the general revenue fund fromthe public
utilities fund at such tinme as the director determines that the
bal ance of the public utilities fund is sufficient to support the
appropriations fromthe fund for the fiscal year. The director nay
transfer less than that amount if the director determ nes that the
revenues of the public utilities fund during the fiscal year wll
be insufficient to support the appropriations fromthe fund for
the fiscal year, in which case the anmount not paid back to the
general revenue fund shall be payable to the general revenue fund

in future fiscal years.

{S-(D) For the purpose of this section only, "public utility"

includes, in addition to an electric utility, an electric services

conpany., an electric cooperative, or a governnental aqggregator

subject to certification under section 4928.08 of the Revised

Code, to the extent of its engagenent in the business of supplying

or arranging for the supply in this state of any retail electric

service for which it nust be so certified.

(E) Each public utilities conmm ssioner shall receive a salary
fixed at the |level set by pay range 49 under schedule E-2 of
section 124.152 of the Revised Code.

Sec. 4905.34. Except as provided in sections 4905.33 and
4905. 35 and Chapter 4928. of the Revised Code, Chapters 4901.
4903., 4905., 4907., 4909., 4921., and 4923. of the Revi sed Code

do not prevent any public utility or railroad fromgranting any of

its property for any public purpose, or granting reduced rates or
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free service of any kind to the United States, to the state or any
political subdivision of the state, for charitable purposes, for
fairs or expositions, to a |law enforcenent officer residing in
free housing provided pursuant to section 3735.43 of the Revised
Code, or to any officer or enployee of such public utility or
railroad or the officer's or enployee's famly. Al contracts and
agreements nade or entered into by such public utility or railroad
for such use, reduced rates, or free service are valid and
enforcible at law. As used in this section, "enployee" includes

furl oughed, pensioned, and superannuat ed enpl oyees.

Sec. 4905.402. (A) As used in this section:

(1) "Control"™ neans the possession of the power to direct the
managenent and policies of a donestic tel ephone conpany or a

hol di ng conpany of a donestic tel ephone conpany, or the nmanagenent

and policies of a donestic electric utility or a hol di ng conpany

of a domestic electric utility, through the ownership of voting

securities, by contract, or otherw se, but does not include the
power that results fromholding an official position or the
possessi on of corporate office with the donestic telephenre conpany
or utility or the holding conpany. Control is presuned to exist if
any person, directly or indirectly, owns, controls, holds the
power to vote, or holds with the power to vote proxies which that
constitute, twenty per cent or nore of the total voting power of

the donestic telephone conpany or utility or the hol di ng conpany.

(2) "Electric utility" has the same nmeaning as in section
4928. 07 of the Revised Code.

(3) "Hol ding company" excl udes any securities broker

performng the usual and customary broker's function.

33(4) "Tel ephone conmpany" means any conpany described in
division (A)(2) of section 4905.03 of the Revised Code that is a
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public utility under section 4905.02 of the Revised Code and
provi des basic | ocal exchange service, as defined in section
4927.01 of the Revised Code.

(B) No person shall acquire control, directly or indirectly,
of a donestic tel ephone conpany or a hol di ng conpany controlling a

domestic tel ephone conpany or of a donmestic electric utility or a

hol di ng conpany controlling a donestic electric utility unless

that person obtains the prior approval of the public utilities
comm ssion under this section. To obtain approval the person shal
file an application with the comm ssion denonstrating that the
acquisition will pronote public convenience and result in the
provi sion of adequate service for a reasonable rate, rental, toll
or charge. The application shall contain such information as the
comrission nay require. If the conmm ssion considers a hearing
necessary, it may fix a tinme and place for hearing. |f, after
review of the application and after any necessary hearing, the
commi ssion is satisfied that approval of the application wll
pronote public convenience and result in the provision of adequate
service for a reasonable rate, rental, toll, or charge, the

comm ssion shall approve the application and make such order as it
considers proper. If the commission fails to issue an order within
thirty days of the filing of the application, or within twenty
days of the conclusion of a hearing, if one is held, the

application shall be deenmed approved by operation of |aw

(O The puble—utilities conmission shall adopt such rules as

it finds necessary to carry out this section

(D) If it appears to the pubH-e—utiHties commission or to

any person whe that may be adversely affected that any person is
engaged in or about to engage in any acts or practices that would
violate this section, the attorney general, when directed to do so
by the comm ssion, or the person clainmng to be adversely affected

may bring an action in any court of common pleas that has
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jurisdiction and venue to enjoin such acts or practices and
enforce conpliance with this section. Upon a proper show ng, the
court shall grant, w thout bond, a restraining order or tenporary

or permanent injunction.

(E) The courts of this state have jurisdiction over every
person not a resident of or domciled or authorized to do business
inthis state whe that files, or is prohibited fromacting wthout
first filing, an application under division (B) of this section
and over all actions involving such person arising out of
violations of this section. The secretary of state shall be the
agent for service of process for any such person in any action
suit, or proceeding arising out of violations of this section.
Copi es of all such I awful process shall be served upon the
secretary of state and transmtted by certified mail, with return
recei pt requested, by the secretary of state to such person at his

the person's | ast known address.

Sec. 4905.42. To determ ne whether it should issue the order
referred to in section 4905.40 of the Revised Code, the public
utilities comr ssion shall hold such hearings, nake such inquiries

or investigations, and exam ne such w tnesses, books, papers,

docunents, and contracts as it deens proper. W-ihinforty-five

An order issued under this section shall fix the anount,
character, and terns of any issue of stocks, bonds, notes, or
ot her evidence of indebtedness, and the purposes to which the
i ssue or any proceeds of it shall be applied, shall recite that

the noney, property, consideration, or |abor procured or to be

Page 27

794
795
796
797

798
799
800
801
802
803
804
805
806
807
808
809

810
811
812
813
814
815
816
817
818
819

820
821
822
823
824



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

procured or paid for by such issue was or is reasonably required
for the purposes specified in the order, and shall recite the

val ue of any property, consideration, or service, as found by the
conmmi ssion, for which in whole or in part such issue is proposed

to be mmde.

No public utility or railroad shall, w thout the consent of
the comm ssion, apply any such issue or its proceeds to any
pur pose not specified in the order. Such public utilities or
railroads may issue notes for proper corporate purposes, payable
at periods of not nore than twel ve nonths, without the consent of
t he commi ssion, but no such notes shall, in whole or in part,
directly or indirectly, be refunded by any issue of stocks or
bonds, or by any evidence of indebtedness, running for nore than

twel ve nonths, w thout the consent of the comm ssion

Al stocks, bonds, notes, or other evidence of indebtedness
i ssued by any public utility or railroad w thout the pernmni ssion of
the comrission are void. No interstate railroad or public utility
shall be required to apply to the comission for authority to
i ssue stocks, bonds, notes, or other evidence of indebtedness for
the acquisition of property, the construction, conpletion,
extension, or inmprovenent of its facilities, or the inprovenent or
mai nt enance of its service outside this state, or for authority
for the discharge or refunding of obligations issued or incurred
for such purposes or the reinbursenent of noneys actually expended

for such purposes outside this state.

No pi pe-line conpany--when engaged in the business of
transporting oil through pipes or tubing, either wholly or
partly--within this state, shall be required to apply to the
comm ssion for authority to issue stocks, bonds, notes, or other
evi dence of indebtedness for the purpose of acquiring or paying
for stocks, bonds, notes, or other evidence of indebtedness of any

ot her corporation organi zed under the laws of this state, any
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other state, the District of Colunbia, the United States, any

territory of the United States, any foreign country, or otherw se.

No conpany that is both a pipe-line conpany engaged as such
in the business of transporting natural gas through pipes or
tubing in interstate comerce, wholly or partly within this state,
and a natural gas conpany engaged as such in this state solely in
t he busi ness of supplying natural gas to gas conpanies or to
nat ural gas conpanies shall be required to apply to the conm ssion
for authority to issue stocks, bonds, notes, or other evidence of

i ndebt edness.

Sec. 4905.70. The public utilities comr ssion shall initiate
prograns that will pronote and encourage conservati on of energy
and a reduction in the growth rate of energy consunption, pronote
econom ¢ efficiencies, and take into account |ong-run increnental
costs. Notwi t hstandi ng sections 4905. 31, 4905. 33, 4905. 35, and
4909. 151 of the Revised Code, the pubbHe—utitities commi ssion
shall exam ne and issue witten findings on the declining bl ock
rate structure, lifeline rates, long-run increnental pricing, peak
| oad and off-peak pricing, tinme of day and seasonal pricing,

interruptible load pricing, and single rate pricing where rates do

not vary because of classification of custoners or anmount of

usage. T B iy L hall Blicl . .

gtHHt+es commi ssion, by a rule adopted no |ater than Cctober 1,
1977, and effective and applicable no | ater than Novenber 1, 1977,
shall require each electric light conpany to offer to such of

their residential custoners whose residences are primarily heated

Page 29

857
858

859
860
861
862
863
864
865
866

867
868
869
870
871
872
873
874
875
876
877
878
879
880
881
882
883
884
885
886
887
888



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

by electricity the option of their usage being netered by a demand
or load neter. A under the rule, a custoner who sel ects such
opti on may—uhder—the+rule~ be required by the conpany, where no

such neter is already installed, to pay for such nmeter and its

installation. The rule shall require each conpany to bill such of
its customers who sel ect such option for those kilowatt hours in
excess of a prescribed nunmber of kilowatt hours per kilowatt of
billing demand, at a rate per kilowatt hour that reflects the

| ower cost of providing service during off-peak periods.

Sec. 4906.10. (A) The power siting board shall render a
deci sion upon the record either granting or denying the
application as filed, or granting it upon such terns, conditions,
or nodifications of the construction, operation, or maintenance of
the major utility facility as the board considers appropriate. The
certificate shall be conditioned upon the facility being in
compliance with standards and rul es adopted under sections
1501. 33, 1501. 34, and 4561. 32 and Chapters 3704., 3734., and 6111.
of the Revised Code. The period of initial operation, under a
certificate, shall expire two years after the date on which
electric power is first generated by the facility. During the
period of initial operation, the facility shall be subject to the
enforcement and nonitoring powers of the director of environnenta
protection under Chapters 3704., 3734., and 6111. of the Revised
Code and to the emergency provisions thereunder under those

chapters. If a major utility facility constructed in accordance
with the terns and conditions of its certificate is unable to
operate in conpliance with all applicable requirenments of state

| aws, rules, and standards pertaining to air pollution, the
facility may apply to the director of environnental protection for
a conditional operating pernit under division (G of section
3704. 03 of the Revised Code and the rul es adopted thereunder. The
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operation of a major utility facility in conpliance with such a
condi tional operating pernmit is not in violation of its
certificate. After the expiration of the period of initial
operation of a major utility facility, the facility shall be under
the jurisdiction of the environnmental protection agency and shal
conply with all laws, rules, and standards pertaining to air

pol |l ution, water pollution, and solid and hazardous waste

di sposal

The board shall not grant a certificate for the construction,
operation, and mai ntenance of a mgjor utility facility, either as
proposed or as nodified by the board, unless it finds and

determ nes all of the foll ow ng:

(1) The basis of the need for the facility+. In the case of a

mapjor utility facility described in division (B)Y(1) of section

4906. 01 of the Revised Code to be constructed on or after January

1, 2000, the board shall presune the need for the facility as that

need is stated in an application pursuant to division (A (3) of
section 4906.06 of the Revised Code.

(2) The nature of the probable environnental inpact;

(3) That the facility represents the m ni nrum adverse
environmental inpact, considering the state of avail able
technol ogy and the nature and econonics of the various

alternatives, and other pertinent considerations;

(4) In the case of an electric transnission |line, that the
facility is consistent with regi onal plans for expansion of the
el ectric power grid of the electric systens serving this state and
interconnected utility systems and that the facility will serve

the interests of electric systemeconony and reliability;

(5) That the facility will conply with Chapters 3704., 3734.,
and 6111. of the Revised Code and all rules and standards adopted
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under those chapters and under sections 1501.33, 1501. 34, and
4561. 32 of the Revised Code. In deternining whether the facility
will conply with all rules and standards adopted under section
4561. 32 of the Revised Code, the board shall consult with the

of fice of aviation of the division of transportati on assi stance of
the departnment of transportation under section 4561.341 of the
Revi sed Code.

(6) That the facility will serve the public interest,

conveni ence, and necessity;

(7) In addition to the provisions contained in divisions
(A)(1) to (6) of this section, and rul es adopted thereunder, what
its inmpact will be on the viability as agricultural |and of any
land in an existing agricultural district established under
Chapter 929. of the Revised Code that is |ocated within the site
and alternative site of the proposed major utility facility. Rules
adopted to eval uate inpact under division (A)(7) of this section
shall not require the conpilation, creation, subm ssion, or
producti on of any information, docunent, or other data pertaining

to land not located within the site and alternative site.

(8) That the facility incorporates maxi mum feasi bl e wat er
conservation practices as deternined by the board, considering
avai |l abl e technol ogy and the nature and econonics of the various

al ternatives.

(B) If the board determines that the location of all or a
part of the proposed facility should be nodified, it nay condition
its certificate upon that nodification, provided that the
muni ci pal corporations and counties, and persons residing therein,
affected by the nodification shall have been given reasonabl e

noti ce thereof.

(C A copy of the decision and any opinion issued therewith

shall be served upon each party.
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Sec. 4909.01. As used in this chapter: 981

(A) "Public utility" has the neaning set forth in section 982
4905. 02 of the Revi sed Code. 983
(B) "Tel egraph conpany," "tel ephone conpany," "electric |ight 984
company, " "gas conmpany," "natural gas company," "pipeline 985
company, " "water-works conpany,” "sewage di sposal system conpany,” 986
"heating or cooling conpany,” "nessenger comnpany," "street railway 987
conmpany, " "suburban railroad conpany," "interurban railroad 988
company, " and "notor-propel |l ed vehicle" have the neani ngs set 989
forth in section 4905.03 of the Revised Code. 990
(O "Railroad" has the neaning set forth in section 4907.02 991

of the Revised Code. 992
(D) "Mdtor transportation conpany” has the neaning set forth 993

in sections 4905.03 and 4921. 02 of the Revised Code. 994
(E) "Trailers," "public highway," "fixed termni," "regular 995
route," and "irregular route" have the nmeanings set forth in 996
section 4921. 02 of the Revised Code. 997
(F) "Private nmotor carrier,"” "contract carrier by notor 998
vehicle,"” "notor vehicle," and "charter party trip" have the 999
meani ngs set forth in section 4923.02 of the Revised Code. 1000
" , " " o " , 1001
set—forth—+n-—seett+on—4905- 01 of the RevisedCode— 1002
. . e . . 1003

1004

1005

1006

1007

1008
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Sec. 4909.05. As used in this section:

(A) A "lease purchase agreenent” is an agreenent pursuant to
which a public utility leasing property is required to make rental
paynents for the termof the agreenent and either the utility is
granted the right to purchase the property upon the conpletion of
the termof the agreenent and upon the payment of an additi onal
fixed sumof noney or title to the property vests in the utility

upon the nmaking of the final rental paynent.

(B) A "leaseback" is the sale or transfer of property by a
public utility to another person contenporaneously followed by the
| easing of the property to the public utility on a long-term

basi s.

The public utilities comm ssion shall prescribe the form and
details of the valuation report of the property of each public
utility or railroad in the state. Such report shall include al
the kinds and cl asses of property, with the value of each, owned
or held by each public utility or railroad used and useful for the
servi ce and conveni ence of the public. Such report shall contain

the following facts in detail

(C© The original cost of each parcel of |land owned in fee and
in use at the date certain determ ned by the comm ssion; and al so
a statement of the conditions of acquisition, whether by direct
purchase, by donation, by exercise of the power of emninent domain,

or ot herw se;

(D) The actual acquisition cost, not including periodic
rental fees, of rights-of-way, trailways, or other land rights
hel d by virtue of easenents, |eases, or other forns of grants of

rights as to usage;

(E) The original cost of all other kinds and cl asses of

property used and useful in the rendition of service to the
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public. Such original costs of property, other than |land owned in
fee, shall be the cost, as detern ned to be reasonable by the
commi ssion, to the person that first dedicated the property to the
public use and shall be set forth in property accounts and
subaccounts as prescribed by the conmission. To the extent that
the costs of property conprising a coal research and devel opnent
facility, as defined in section 1555.01 of the Revised Code, or a
coal devel opnent project, as defined in section 1551.30 of the
Revi sed Code, have been all owed for recovery as Chio coal research
and devel opnent costs under section 4905301~ 4905. 304—o+
4909191 of the Revised Code, none of those costs shall be

i ncluded as a cost of property under this division.

(F) The cost of property constituting all or part of a
project |eased to or used by the utility under Chapter 165.,
3706., 6121., or 6123. of the Revised Code and not included under
division (E) of this section exclusive of any interest directly or
indirectly paid by the utility with respect thereto whether or not

capitalized;

(G In the discretion of the comr ssion, the cost to a
utility, in an anmount determ ned to be reasonable by the
commr ssion, of property constituting all or part of a project
| eased to the utility under a | ease purchase agreenent or a
| easeback and not included under division (E) of this section
exclusive of any interest directly or indirectly paid by the

utility with respect thereto whether or not capitalized;

(H The proper and adequate reserve for depreciation, as

determ ned to be reasonable by the conm ssion

(1) Any sums of noney or property that the conpany nay have

received as total or partial defrayal of the cost of its property;

(J) The valuation of the property of the conpany, which shall

be the sum of the anobunts contained in the report pursuant to
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divisions (O, (D, (E), (F), and (G of this section, less the
sum of the ampbunts contained in the report pursuant to divisions
(H and (1) of this section

The report shall show separately the property used and usefu
to such public utility or railroad in the furnishing of the
service to the public, and the property held by such public
utility or railroad for other purposes, and such other itens as
the commi ssion considers proper. The conmi ssion may require an
addi tional report showing the extent to which the property is used
and useful. Such reports shall be filed in the office of the
conm ssion for the informati on of the governor and the genera

assenbl y.

Sec. 4909.15. (A) The public utilities comm ssion, when
fixing and determ ning just and reasonable rates, fares, tolls,

rentals, and charges, shall determ ne

(1) The valuation as of the date certain of the property of
the public utility used and useful in rendering the public utility
service for which rates are to be fixed and determ ned. The
valuation so determ ned shall be the total value as set forth in
division (J) of section 4909.05 of the Revised Code, and a

reasonabl e al |l owance for nmaterials and supplies and cash working

capital, as deternined by the pubHe—utitities comm ssion

The commission may, in its discretion, may include in the
val uation a reasonabl e all owance for construction work in progress
but, in no event, may such an all owance be nmade by the conm ssion

until it has determined that the particular construction project

is at |east seventy-five per cent conplete.
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: : | |
: : . : | :

In determ ning the percentage conpletion of a particular
construction project, the commission shall consider, anmobng other
relevant criteria, the per cent of tine elapsed in construction;
the per cent of construction funds, excluding allowance for funds
used during construction, expended, or obligated to such
construction funds budgeted where all such funds are adjusted to
reflect current purchasing power; and any physical inspection
performed by or on behal f of any party, including the conm ssion's
staff.

A reasonabl e all owance for construction work in progress

not exceed ten per cent of the total valuation as stated in this
di vi sion, not including such allowance for construction work in

progr ess.
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progress—

Where the comission pernits an all owance for construction
work in progress, the dollar value of the project or portion
thereof included in the valuation as construction work in progress
shall not be included in the valuation as plant in service unti
such tine as the total revenue effect of the construction work in
progress allowance is offset by the total revenue effect of the
plant in service exclusion. Carrying charges calculated in a
manner similar to allowance for funds used during construction
shall accrue on that portion of the project in service but not
reflected in rates as plant in service, and such accrued carrying
charges shall be included in the valuation of the property at the
concl usion of the offset period for purposes of division (J) of
section 4909.05 of the Revised Code.

From and after April 10, 1985, no allowance for construction
work in progress as it relates to a particular construction
project shall be reflected in rates for a period exceeding
forty-ei ght consecutive nonths commencing on the date the initial
rates reflecting such all owance becone effective, except as

ot herwi se provided in this division.
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The applicabl e maxi mum period in rates for an all owance for

construction work in progress as it relates to a particular
construction project shall be tolled if, and to the extent, a
delay in the in-service date of the project is caused by the
action or inaction of any federal, state, county, or munici pal
agency having jurisdiction, where such action or inaction relates
to a change in a rule, standard, or approval of such agency, and
where such action or inaction is not the result of the failure of
the utility to reasonably endeavor to conply with any rule,

standard, or approval prior to such change.

In the event that such period expires before the project goes
A into service, the comm ssion shall exclude, fromthe date of
expiration, exelude the allowance for the project as construction
work in progress fromrates, except that the conmi ssion nay extend

the expiration date up to twelve nonths for good cause shown.

In the event that a utility has permanently cancel ed,
abandoned, or term nated construction of a project for which it
was previously permtted a construction work in progress
al | owance, the commr ssion shal- i medi ately shall exclude the

al | onance for the project fromthe valuation

In the event that a construction work in progress project
previously included in the valuation is renoved fromthe val uation
pursuant to this division, any revenues collected by the utility
fromits custonmers after April 10, 1985, which that resulted from
such prior inclusion shall be offset against future revenues over
the sanme period of tinme as the project was included in the
valuation as construction work in progress. The total revenue
effect of such offset shall not exceed the total revenues

previously collected.
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In no event shall the total revenue effect of any offset or
of fsets provi ded herein under division (A)(1) of this section

exceed the total revenue effect of any construction work in

progress all owance.

(2) Afair and reasonable rate of return to the utility on

the valuation as determned in division (A) (1) of this section;

(3) The dollar annual return to which the utility is entitled
by applying the fair and reasonable rate of return as determ ned
under division (A)(2) of this section to the valuation of the

utility determ ned under division (A) (1) of this section;

(4) The cost to the utility of rendering the public utility
service for the test period less the total of any interest on cash
or credit refunds paid, pursuant to section 4909.42 of the Revised

Code, by the utility during the test period.

(a) - , L
| I | under_divisi E ; i : I :

{b)y Federal, state, and | ocal taxes inposed on or neasured by
net income may, in the discretion of the conm ssion, be conputed
by the normalization nethod of accounting, provided the utility
mai ntai ns accounting reserves that reflect differences between
taxes actual ly payable and taxes on a nornalized basis, provided

that no deternination as to the treatnment in the rate-making
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process of such taxes shall be made that will result in |oss of
any tax depreciation or other tax benefit to which the utility
woul d ot herwi se be entitled, and further provided that such tax
benefit as redounds to the utility as a result of such a
comput ati on may not be retained by the conpany, used to fund any
dividend or distribution, or utilized for any purpose other than
the defrayal of the operating expenses of the utility and the
defrayal of the expenses of the utility in connection with

constructi on worKk.

{er(b) The anmpbunt of any tax credits granted to an electric
i ght conpany under section 5#24-39% 5733.39 of the Revised Code
shall not be retained by the conpany, used to fund any dividend or
di stribution, or utilized for any purposes other than the defrayal
of the all owabl e operati ng expenses of the conmpany and the
defrayal of the allowabl e expenses of the conpany in connection
with the installation, acquisition, construction, or use of a
compliance facility. The anmpbunt of the tax credits granted to an
electric light conpany under that section shall be returned to its
custoners within three years after initially claimng the credit
through an offset to the conpany's rates or fuel conponent, as
determ ned by the commi ssion, as set forth in schedules filed by
the conpany under section 4905.30 of the Revised Code. As used in
division (A)(4)(c) of this section, "conpliance facility" has the
same neaning as in section 5424391 5733. 39 of the Revised Code.

(B) The pubH-e—utities commi ssion shall conmpute the gross

annual revenues to which the utility is entitled by adding the
dol I ar anobunt of return under division (A)(3) of this section to
the cost of rendering the public utility service for the test

period under division (A)(4) of this section.

(C The test period, unless otherw se ordered by the publie
ptiHties commi ssion, shall be the twel ve-nonth period begi nni ng

six nmonths prior to the date the application is filed and endi ng
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si x nont hs subsequent to that date. In no event shall the test
period end nore than nine nonths subsequent to the date the
application is filed. The revenues and expenses of the utility
shall be deternined during the test period. The date certain shal

be not later than the date of filing.

(D) Wien the puble—utitties conmission is of the opinion

after hearing and after naking the determ nati ons under divisions
(A) and (B) of this section, that any rate, fare, charge, toll
rental, schedule, classification, or service, or any joint rate,
fare, charge, toll, rental, schedule, classification, or service
rendered, charged, denanded, exacted, or proposed to be rendered,
charged, demanded, or exacted, is, or will be, unjust,
unreasonabl e, unjustly discrimnatory, unjustly preferential, or
in violation of law, that the service is, or will be, inadequate,
or that the naximumrates, charges, tolls, or rentals chargeable
by any such public utility are insufficient to yield reasonable
conmpensation for the service rendered, and are unjust and

unr easonabl e, the conm ssi on shall

(1) Wth due regard anong other things to the value of all
property of the public utility actually used and useful for the
conveni ence of the public as determ ned under division (A)(1) of
this section, excluding fromsuch value the value of any franchise
or right to own, operate, or enjoy the same in excess of the
anount, exclusive of any tax or annual charge, actually paid to
any political subdivision of the state or county, as the
consideration for the grant of such franchise or right, and
excl udi ng any val ue added to such property by reason of a nonopoly
or merger, with due regard in determ ning the dollar annual return
under division (A)(3) of this section to the necessity of naking
reservation out of the incone for surplus, depreciation, and

conti ngenci es, and;

(2) Wth due regard to all such other natters as are proper,
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according to the facts in each case,

(a) Including a fair and reasonable rate of return determ ned
by the comm ssion with reference to a cost of debt equal to the

actual enbedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or
use payments representing that cost of property whieh that is
i ncluded in the valuation report under divisions (F) and (G of
section 4909.05 of the Revised Code, fix and determ ne the just
and reasonable rate, fare, charge, toll, rental, or service to be
rendered, charged, denanded, exacted, or collected for the
performance or rendition of the service that will provide the
public utility the allowabl e gross annual revenues under division
(B) of this section, and order such just and reasonabl e rate,
fare, charge, toll, rental, or service to be substituted for the
exi sting one. After such determ nation and order no change in the
rate, fare, toll, charge, rental, schedule, classification, or
service shall be made, rendered, charged, denmanded, exacted, or
changed by such public utility without the order of the
conm ssion, and any other rate, fare, toll, charge, rental

classification, or service is prohibited.

(E) Upon application of any person or any public utility, and
after notice to the parties in interest and opportunity to be
heard as provided in Chapters 4901., 4903., 4905., 4907., 4909.
4921., and 4923. of the Revised Code for other hearings, has been
gi ven, the commi ssion may rescind, alter, or anend an order fixing
any rate, fare, toll, charge, rental, classification, or service,
or any other order made by the conmi ssion. Certified copies of
such orders shall be served and take effect as provided for

original orders.

Sec. 4909.161. (A) Notwithstanding the provisions of Chapters
4905. and 4909. of the Revised Code, the paynent of any type of
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i ncreased excise tax | evy shall be considered to be a nornal
expense incurred by a public utility in the course of rendering
service to the public, and may be recovered as such in accordance
with an order of the public utilities comm ssion. Any public
utility required to pay any such increased excise tax |evy nay
file wwth the public utilities conm ssion revised rate schedul es
which that will permt full recovery on an interimor permanent
basis in its rates, of the amobunt of any resultant increased tax
paynments and the conmission shall pronptly act to approve such

schedul es.

(B) Notwi thstandi ng Chapters 4905. and 4909. of the Revised

Code, the paynent of the kilowatt-hour tax inposed by section

5727.81 of the Revised Code shall be considered a nornal expense

incurred by an electric distribution conpany, as defined in

section 5727.80 of the Revised Code, in the course of rendering

service to the public, and may be recovered as such in accordance

with an order of the conm ssion. An electric distribution conpany

required to pay the kilowatt-hour tax may file with the conm ssion

revised rate schedules that will permt full recovery on a

permanent basis in its rates, of the anpbunt of any resultant tax

paynents, and the commi ssion shall act pronptly to approve those

schedul es. in approving the schedul es, the conm ssi on shal

provide that the rate effect of the kilowatt-hour tax does not

vary by custoner and is equal for each custonmer based solely on

kilowatt hours of electricity distributed. As used in this

division, "kilowatt hour" neans one thousand watt-hours of

electricity.

Sec. 4911.18. (A) For the sole purpose of maintaining and
adm ni stering the office of the consunmers' counsel and exercising
the powers of the consumers' counsel under this chapter, an anount

equal to the appropriation to the office of the consunmers' counsel
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in each fiscal year shall be apportioned anbng and assessed

agai nst the each public wtiHties utility within the state, as
defined in section 4911.01 of the Revised Code, by first conputing
an assessment as though it were to be made in proportion to the
intrastate gross earnings or receipts of the public utitties

conpantes utility for the cal endar year next preceding that in
whi ch the assesswents—are assessnent is nade, excludi ng earnings

or receipts fromsales to other public utilities for resale. The

office may include in that first conputati on any anmount of a

railroad's or public utility's intrastate gross earni ngs or

recei pts underreported in a prior vear. in addition to whatever

penalties apply under the Revised Code to such underreporting, the

office shall assess the railroad or public utility interest at the

rate stated in section 1343.03 of the Revised Code. the office

shall deposit any interest so collected into the consuners

counsel operating fund.

The final computation of the assessnent shall consist of

i mposi ng upon each eempany public utility whose assessnent under

the first conputation woul d have been fifty dollars or |ess an
assessment of fifty dollars and reconputing the assessnent of the
remai ni ng conmpani es by apportioning an anount equal to the
appropriation to the office of consuners' counsel in each fiscal
year less the total ampunt to be recovered fromthose paying the
nm ni num assessnment, in proportion to the intrastate gross earnings
or receipts of the remmining conpanies for the cal endar year next
preceding that in which the assessnents are nade, excl uding
earnings or receipts fromsales to other public utilities for

resal e.

In the case of an assessnent based on intrastate gross

recei pts under this section against a public utility that is an

electric utility, electric services conpany, electric cooperative,

or _governnental aggregator subject to certification under section
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4928.08 of the Revised Code, such receipts shall be those
specified in the utility's, conpany's, COOPERATIVE S, COR

aggregator's nost recent report of intrastate gross receipts and

sales of kilowatt hours of electricity., filed with the public

utilities conmi ssion pursuant to division (F) of section 4928.06
of the Revised Code, AND VERI FI ED BY THE COVM SS| ON

(B) On or before the first day of October in each year, the

of fice of consuners' counsel shall notify each public utility

conpany of the sum assessed against it, whereupon paynent shall be
nmade to the counsel, who shall deposit it into the state treasury
to the credit of the consunmers' counsel operating fund, which is
hereby created. Any such amounts paid into the fund but not
expended by the eeunsel office shall be credited ratably by the
counsel office to the public ity —conpanies—which utilities
that pay nore than the m ni mum assessnent, according to the
respective portions of such sum assessabl e against themfor the
ensui ng cal endar year, after first deducting any deficits

accumul ated from prior years. The assessnents for such cal endar

year shall be reduced correspondingly.

(€ Wthin five days after the beginning of each fiscal year
the director of budget and nmanagenent shall transfer fromthe
general revenue fund to the consuners' counsel operating fund an
anmount sufficient for maintaining and adm nistering the office of
the consuners' counsel and exercising the powers of the consuners'
counsel under this chapter during the first four nonths of the
fiscal year. Not later than the thirty-first day of Decenber of
the fiscal year, the sanme anount shall be transferred back to the

general revenue fund fromthe consumers' counsel operating fund.

(D) _As used in this section, "public utility" includes, in

addition to an electric utility, an electric services conpany, an

electric cooperative, or a governnental aggregator subject to
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certification under section 4928.08 of the Revised Code, to the

extent of its engagenent in the business of supplying or arrangi ng

for the supply in this state of any retail electric service for

which it nust be so certified.

Sec. 4928.01. (A)_As used in this chapter:

(1) "Ancillary service" neans any function necessary to the

provi sion of electric transni ssion or distribution service to a

retail custoner and includes, but is not linmted to, scheduling,

system control, and dispatch services; reactive supply from

generation resources and voltage control service; reactive supply

fromtransm ssion resources service: requlation service; frequency

response service: energy inbalance service; operating

reserve-spinning reserve service, operating reserve-suppl enenta

reserve service; load follow ng; back-up supply service;

real - power | oss repl acenent service:; dynam c schedul i ng; system

bl ack start capability; and network stability service.

(2) "Auction custonmer" neans a custoner that, at any tine

during the nmarket devel opment period. has not made an affirnmative

choice to be supplied retail electric generation service by its

electric distribution utility or has not contracted with an

anot her _generation supplier, or a custonmer that elects to opt into

the conpetitive auction process provided by section 4928.44 of the

revi sed Code.

(3) "Billing and collection agent" neans a fully independent

agent, not affiliated with or otherwi se controlled by an electric

utility, to the extent that the agent is under contract with the

utility solely to provide billing and collection for retai

electric service on behalf of the utility.

(4) "Certified territory" nmeans the certified territory

established for an electric supplier under sections 4933.81 to
4933.90 of the Revised Code as anended by . B. No. of the
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123rd general assenbly.

(5) "Conpetitive auction period" for a particular electric

utility neans the period of tine beqginning the day after the

expiration date of the market devel opnent period for that utility

and endi ng upon such date as is determ ned by the public utilities
COW SSI ON pursuant to section 4928.44 of the Revi sed Code.

(6) "Conpetitive retail electric service" nmeans a conponent

of retail electric service that is conpetitive as provi ded under

division (B) of this section.

(7) "Electric cooperative" neans a not-for-profit electric

light conpany that both is or has been financed in whole or in
part under the "Rural Electrification Act of 1936." 49 Stat. 1363,
7 U.S. C. 901 and owns or operates facilities INTH S STATE to
generate, transmt, or DI STRIBUTE electricity.

(8) "ELECTRIC DI STRIBUTI ON UTILITY" MEANS AN ELECTRIC UTILITY
THAT SUPPLIES AT LEAST retail ELECTRIC DI STRI BUTI ON SERVI CE.

(9) "Electric light conpany"” has the sane neaning as in

section 4905.03 of the Revised Code and includes an electric

Servi ces conpany.

(10) "Electric load center"” has the sane neaning as in
section 4933.81 of the Revised Code.

(11) "Electric services conpany” neans an electric |light

conpany that is engaged on a for-profit or not-for-profit basis in

the business of supplving or arranging for the supply of only a

conpetitive retail electric service in this state. "Electric

services conpany" includes a power narketer., power broker,

aggregator, or independent power producer but excludes an electric

cooperative, municipal electric utility, governnental AGGREGATOR

or billing and coll ection agent.
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(12) "Electric supplier" has the sanme nmeaning as in section
4933.81 of the Revised Code.

(13) "Electric utility" neans an electric |ight conpany that

is engaged on a for-profit basis in the business of supplying a

nonconpetitive retail electric service in this state or in the

busi nesses of supplying both a nonconpetitive and a conpetitive

retail electric service in this state. "Electric utility" excludes

nuni ci pal electric utility or a billing and coll ecti on agent.

(14) "governnental aggregator™ neans a legislative AUTHORITY

of a municipal corporation, a board of township trustees, or a

board of county conmi ssioners acting as an aggregator for the

provi sion of a conpetitive retail electric service under AUTHORI TY

conferred under section 4928.20 of the Revi sed Code.

(15) A PERSON ACTS "KNOW NGLY, " REGARDLESS OF THE PERSON S
PURPOSE, VWHEN THE PERSON | S AWARE THAT THE PERSON S CONDUCT W LL
PROBABLY CAUSE A CERTAI N RESULT OR WLL PROBABLY BE OF A CERTAIN
NATURE. A PERSON HAS KNOW.EDGE OF Cl RCUMSTANCES WHEN THE PERSON | S
AWARE THAT SUCH Cl RCUMSTANCES PROBABLY EXI ST.

(16) "Lowinconme custoner assistance prograns” neans the

percent age of incone paynent plan program as PRESCRI BED | N RULEs
4901:1-18-02(B) TO (G and 4901:1-18-04(B) OF THE CH O
ADM NI STRATI VE CODE | N EFFECT on the effective date of this

section or, if nodified pursuant to AUTHORITY under section

4928. 52 of the Revised Code, THE PROGRAM AS MODI FI ED: the hone
energy assistance program AS PRESCRIBED I N section 5117.21 of the
Revi sed Code and I N EXECUTI VE ORDER 97-1023-V or, if nodified
pursuant to AUTHORITY under section 4928.52 of the Revi sed Code,
THE PROGRAM AS MODI FI ED; the hone weatherization assistance
program AS PRESCRIBED in division (A)(6) of section 122.011 and in

section 122.02 of the Revised Code or, if nodified pursuant to
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AUTHORI TY under section 4928.52 of the Revised Code, THE PROGRAM
AS MODI FI ED; THE OHI O ENERGY CREDI T PROGRAM AS PRESCRI BED | N
sections 5117.01 to 5117.05, 5117.07 to 5117.12, and 5117.99 OF
THE REVISED CODE or. if nodified pursuant to AUTHORI TY under
section 4928.52 of the Revised Code, THE PROGRAM AS MODI FI ED; and

the TARGETED ener gy EFFI Cl ENCY and WEATHERI ZATI ON PROGRAM
est abli shed under section 4928.55 of the Revi sed Code.

(17) "Market devel opnment period" for an electric utility

neans the period of tine beginning on the starting date of

conpetitive retail electric service and ending on the applicable
date for that utility as specified in section 4928.39 or 4928. 40

of the Revised Code., irrespective of whether the utility applies

to receive transition revenues under this chapter.

(18) "Market power" neans the ability to inpose on custoners

a sustained price for a product or service ABOVE the price that
would prevail in a COVWETITIVE narket.

(19) "Municipal electric utility" neans a nunici pal

corporation that owns or operates facilities to generate,

transmit, or distribute electricity.

(20) "Nonconpetitive retail electric service" neans a

conponent of retail electric service that is nonconpetitive as

provi ded under division (B) of this section.

(21) "Person" has the same nmeaning as in section 1.59 of the

Revi sed Code.

(22) "Project"” neans any real or personal property connected

with all or part of an industrial, distribution, commercial, or

research facility, not-for-profit facility, or residence that is
to be acquired, constructed, RECONSTRUCTED, enl arged, i nproved,

furni shed, or equi pped, or any conbination of those activities,
with aid furni shed pursuant to sections 4928.61 to 4928. 64 of the

Revi sed Code for the purposes of not-for-profit, industrial
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commercial, distribution, residential., and research devel opnent in

this state. "Project" includes, but is not limted to, any

smal | -scal e renewabl es proj ect.

(23) "Retail electric service" neans any service involved in

supplving or _arranging for the supply of electricity to ultimte

consuners in this state, fromthe point of generation tO the point

of consunption. for the purposes of this chapter, retail electric

service includes one or nore of the foll owing "service

conponents": generation service, aggregation service, power

narketing service, power brokerage service, transm ssion service,

distribution service. ancillary service, netering service, and

billing and collection service.

(24) "starting date of conpetitive retail electric service"

neans january 1, 2001, except as provided in division (€ of this

section.

(B) For the purposes of this chapter, a retail electric

servi ce conponent shall be deened a conpetitive retail electric

service if the service conponent is conpetitive pursuant to a

declaration by a provision of the Revised Code or pursuant to an

order of the public utilities conm ssion authorized under division

(A) of section 4928.04 of the Revised Code. O herw se, the service

conponent shall be deened a nonconpetitive retail electric

service.

(© Prior to January 1, 2001, the public utilities conmi ssion

nay i ssue an order delaving the january 1., 2001, starting date of

conpetitive retail electric service by a specified nunber of days

not to exceed six nmonths, but only for extreme technical

conditions precluding the start of conpetitive retail electric

service on january 1, 2001. if the conmm ssion issues such an

order, the expiration date of the narket devel opnment period for an

electric utility under section 4928.39 or 4928.40 of the Revised

Code is hereby shortened by the nunber of days of that del ay.
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Sec. 4928.02. It is the policy of this state to do the

followi ng throughout this state beginning on the starting date of

conpetitive retail electric service:

(A) Ensure the availability to consunmers of adequate,

reliable, safe, efficient, nondiscrinmnatory, and reasonably

priced retail electric service;

(B) Ensure the availability of unbundl ed and conparabl e

retail electric service that provides consuners with the supplier

price, terns, conditions, and quality options they elect to neet

their respective needs:

(© Ensure diversity of electricity supplies and suppliers,

by giving consuners effective choices over the selection of those

supplies and suppliers;

(D) Encourage innovation and nmarket access for cost-effective

suppl v- and denand-side retail electric service;

(E) Encourage cost-effective and efficient access to

information regarding the operation of the transm ssion and

distribution systens of electric utilities in order to pronote

effective custoner choice of retail electric service;

(E) Recognize the continuing energence of conpetitive

electricity markets through the devel opnent and i npl enentati on of

flexible requlatory treatnent;

(O Ensure effective conpetition in the provision of retail

electric service by avoiding anticonpetitive subsidies flow ng

froma nonconpetitive retail electric service to a conpetitive

retail electric service or to a product or service other than

retail electric service, and vice versa;

(H) Ensure retail electric service consuners protection

agai nst _unreasonabl e sal es practices, nmarket deficiencies, and
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mar ket _power :

(1) Facilitate the state's effectiveness in the gl obal

econony.

Sec. 4928.03. Beqinning on The starting date of conpetitive

retail electric service, retail electric generation

agar egat i on,

power marketing, and power brokerage services supplied to

consuners within the certified territory of an electric utility

are conpetitive retail electric services that the consuners nay

obtain subject to this chapter from any supplier or

suppliers. |In

accordance with a filing under division (F) of section 4933.81 of

the Revised Code. retail electric generation, agagregation., power

nar keting., or power brokerage services supplied to consuners

within the certified territory of an electric cooperative are

conpetitive retail electric services that the consuners nay obtain

subject to this chapter from any supplier

or suppliers.

Bedgi nni ng on The starting date of conpetitive retail

electric

service and Notwi t hst andi ng any ot her

provision of |aw, each

consuner _in this state and the suppliers to a consuner shal

have

conparabl e and nondi scrininatory access to nonconpetitive retail

electric services of an electric utility in this state for the

pur pose of satisfying the consuner's electricity requirenents in

keeping with the policy specified in section 4928.02 of the

Revi sed Code.

Sec. 4928.04. (A) The public utilities comm ssion by order

may declare that retail ancillary, netering, or billing and

collection service supplied to consuners within the certified

territory of an electric utility on or after the starting date of

conpetitive retail electric service is a conpetitive retai

electric service that the consuners may obtain from any supplier.

the commi ssion nay issue such order

after

i nvesti gation and
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public hearing, only if it first determ nes either of the

foll owi ng:

(1) There will be effective conpetition with respect to the

service.

(2) The custoners of the service have reasonably available

alternatives.

The commi ssion shall initiate a proceeding on or before march

31, 2003, on the question of the desirability, feasibility, and

timng of any such conpetition

(B) ILn carrying out division (A) of this section, the

conmi ssion nmay prescribe different classifications, procedures,

terns, or conditions for different electric utilities and for the

retail electric services they provide that are decl ared

conpetitive pursuant to that division, provided the

classifications, procedures, terns, or conditions are reasonabl e

and do not confer any undue econom c, conpetitive, or narket

advant age or preference upon _any electric utility.

Sec. 4928.05. (A)(1) On and after the starting date of

conpetitive retail electric service, a conpetitive retail electric

service supplied by an electric utility shall not be subject to

supervision and requlation by the public utilities conm ssion
under Chapters 4901. to 4909., 4933., 4935., or 4963. of the
Revi sed Code, except sections 4905. 10, 4905.33, 4905.35, and
4933.81 to 4933.90; except sections 4905. 06, 4935.03, 4963. 40, and

4963.41 of the Revised Code regarding service reliability and

public safety: and except as otherw se provided in this chapter

The commi ssion's AUTHORI TY to enforce those excepted provisions

with respect to a COWETITIVE retail electric service shall be

such AUTHORITY as is provided for their enforcenent under Chapters

4901. to 4909., 4933., 4935., and 4963. of the Revised Code and
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this chapter.

On _and after the starting date of conpetitive retail electric

service, a conpetitive retail electric service supplied by an

el ectric cooperative shall not be subject to supervision and

regul ation by the comm ssion under Chapters 4901. to 4909.. 4933.

4935., or 4963. of the Revised Code, except as otherw Se expressly

provided in sections 4928.01 to 4928.10 and 4928. 16 of the Revi sed

Code.

(2) On and after the starting date of conpetitive retai

electric service, a nonconpetitive retail electric service

supplied by an electric utility shall be subject to supervision

and requlation by the comm ssion under Chapters 4901. to 4909.,
4933.., 4935.., and 4963. of the Revised Code and this chapter., to
the extent that AUTHORITY is not preenpted by federal |aw. The

conmi ssion's AUTHORITY to enforce those provisions with respect to

a nonconpetitive retail electric service shall be the AUTHORI TY

provi ded under those chapters and this chapter, to the extent the
AUTHORITY is not preenpted by federal |aw.

The commi ssion shall exercise its jurisdiction with respect

to the delivery of electricity by an electric utility in this

state on or after The starting date of conpetitive retail electric

service so as to ensure that no aspect of the delivery of

electricity to ultinmate consuners in this state that consists of a

nonconpetitive retail electric service is unrequl ated.

On_and after that starting date. a nonconpetitive retail

electric service supplied by an electric cooperative shall not be

subject to supervision and requlation by the conm ssion under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised
Code, except sections 4933.81 to 4933.90 and 4935. 03 of the

Revi sed Code. The conmi ssion's authority to enforce those excepted

sections with respect to a nonconpetitive retail electric service
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of an electric cooperative shall be such authority as is provided

for their enforcenment under Chapters 4933. and 4935. of the
Revi sed Code.

(B) Nothing in this chapter affects the authority of the

commi ssion under Title XLIX of the Revised Code to requl ate an

electric light conpany in this state or an electric service
supplied in this state prior to the starting date of COVPETI Tl VE
retail electric SERVICE.

Sec. 4928.06. (A) Bedginning on the starting date of

conpetitive retail electric service, the public utilities

conmi ssion _shall ensure that the policy specified in section
4928.02 of the Revised Code is effectuated. To the extent

necessary, the conmi ssion shall adopt rules to carry out this

chapter. Initial rules necessary for the commencenent of the

conpetitive retail electric service under this chapter shall be

adopted within one hundred eighty days after the effective date of

this section. Except as otherwi se provided in this chapter, the

proceedi ngs and orders of the conm ssion under the chapter shall

be subject to and governed by Chapter 4903. of the Revi sed Code.

(B) ILf the conmission determines, on or after The starting

date of conpetitive retail electric service, that there is a

decline or loss of effective conpetition with respect to a

conpetitive retail electric service declared conpetitive by

conmi ssion order issued pursuant to division (A) of section

4928.04 of the Revised Code, the conm ssion shall ensure that that

service is provided at conpensatory, fair. and nondi scrinm natory

prices and terns and conditions.

(© ln addition to its authority under section 4928.04 of the

Revi sed Code and divisions (A) and (B) of this section, the

conmi Ssi on, on _an ongoi ng basis, shall nonitor and eval uate the

provision of retail electric service in this state for the purpose
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of discerning any nonconpetitive retail electric service that

shoul d be avail able on a conpetitive basis on or after The

starting date of conpetitive retail electric service pursuant to a

declaration in the revised code, and for the purpose of discerning

any conpetitive retail electric service that is no | onger subject

to effective conpetition on or after that date. Upon such

eval uation, the commi ssion periodically shall report its findings

and any recommendations for leqgislation to the standing conni ttees

of both houses of the general assenbly that have prinary

jurisdiction regarding public utility leqgislation. but, Unti

2008, the commi ssion and the consuner's counsel also shall provide

Bl ENNI AL reports to those standing conmmittees, regardi ng the

ef fectiveness of conpetition in the supply of conpetitive retail
electric SERVICES in this state.

(D) ILn determining, for purposes of division (B) or (C of

this section or division (b) of section 4928.44 of the Revised

Code, whether there is effective conpetition in the provision of a

retail electric service by an electric utility or reasonably

avai lable alternatives for that service, the conmm ssion shal

consider factors including, but not limted to, all of the

foll ow ng:

(1) The nunber and size of alternative providers of that

service;

(2) The extent to which the service is available from

alternative suppliers in the rel evant nmarket:

(3) The ability of alternative suppliers to make functionally

equi val ent _or substitute services readily available at conpetitive

prices, terns, and conditions;

(4) G her indicators of market power, which may include

nmar ket share, growh in nmarket share, ease of entry, and the

affiliation of suppliers of services.
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t he burden of proof shall be on Any entity requesting, under

division (b) or (c) of this section, a determ nation by the

conmi ssion of the existence of or a |ack of effective conpetition

or _reasonably avail able alternatives.

(E) (1) bedinning on The starting date of conpetitive retai

electric service, The conmi ssion has authority under Chapters
4901. to 4909. of the Revised Code, and shall exercise that

authority, to resolve abuses of narket power by any electric

utility that interfere with effective conpetition in the provision

of retail electric service.

(2) ILn _addition to the comm ssion's AUTHORI TY under divi sion
(E)(1) of this section, THE COVM SSI ON, BEG NNI NG THE FI RST YEAR
AFTER THE MARKET DEVELOPMENT PERI OD OF A PARTI CULAR ELECTRI C
UTILITY AND AFTER REASONABLE NOTI CE AND OPPORTUNI TY FOR HEARI NG
MAY TAKE SUCH MEASURES W THIN A TRANSM SSI ON CONSTRAI NED AREA I N
THE UTILITY' S CERTIFI ED TERRI TORY as are necessary TO ENSURE THAT
RETAI L ELECTRI C GENERATI ON SERVI CE | S PROVI DED AT REASONABLE RATES
within that area. THE COVM SSI ON MAY EXERCISE THI S AUTHORI TY ONLY
UPON FI NDI NGS THAT an electric UTILITY is or has engaged in the
abuse of MARKET POAER AND THat that abuse 1S NOT ADEQUATELY
M TI GATED BY RULES AND PRACTI CES OF ANY | NDEPENDENT TRANSM SSI ON
ENTI TY CONTROLLI NG THE TRANSM SSI ON FACI LI TI ES. ANY SUCH MEASURE
SHALL BE TAKEN ONLY TO THE EXTENT NECESSARY TO PROTECT CUSTOMERS
N THE AREA FROM THE particul ar abuse of MARKET POAER AND TO THE
EXTENT the COVMM SSION S AUTHORITY IS NOT PREEMPTED BY FEDERAL LAW
THE neasure SHALL REMAIN in effect UNTIL THE COVM SSI ON, AFTER
reasonabl e NOTI CE AND OPPORTUNI TY FOR HEARI NG DETERM NES THAT THE
particul ar abuse of MARKET POAER HAS BEEN M Tl GATED

(E) An electric utility, electric services conpany, electric

cooperative, or governnmental aggregator subject to certification

under section 4928.08 of the Revised code shall provide the

conm ssion wth such infornmation as the conm ssion considers
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necessary to carry out this chapter. An electric |ight conpany

shall provide the conm ssion with such i nformati on as the

commi ssion _consi ders necessary to carry out divisions (B) to (E)

of this section. The comm ssion shall take such nmeasures as it

consi ders necessary to protect the confidentiality of any such

i nf ormati on.

The commi ssion shall require each electric utility and each

electric services conpany subject to certification to file with

the conmi ssion on and after the starting date of conpetitive

retail electric service an annual report of its intrastate gross

receipts and sales of kilowatt-hours of electricity, and shall

requi re each electric cooperative and each governnental aggreqgator

subject to certification to file an annual report on and after

that starting date of such receipts and sales fromthe provision

of those retail electric services for which it is subject to

certification. for the purpose of the reports, sales of retai

electric services are deened to occur at the neter of the retai

cust oner.

Sec. 4928.07. To the maxi mum extent practicable on or after

The starting date of conpetitive retail electric service, an

electric utility, electric services conpany, electric cooperative,

or _governnental aggregator subject to certification under section

4928.08 of the Revised Code shall separately price conpetitive
retail electric serviceS, and the PRI CES SHALL BE | TEM ZED on the

bill of a custoner or otherw se disclosed to the custoner

Al though a conpetitive retail electric service shall be supplied

to any consumer on such a basis., such an electric utility,

electric services conpany, electric cooperative, or governnenta

AGGREGATOR may repackage the service on or after The starting date

and offer it on a bundled basis with other retail electric

services to neet consuner preferences. Such repackagi ng by an

electric utility shall be subject to sections 4905.33 to 4905. 35
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of the Revi sed Code. repackadi ng by such an el ectric services

conpany., electric cooperative, or governnental agdregator shall be

subject to the linitation that no such entity shall furnish free

service or service for less than actual cost for the purpose of

destroyi ng conpetition

Sec. 4928.08. (A) This section applies to an electric

cooperative, or to a governnental AGGREGATOR that is a nunici pal

electric utility, only to the extent of a conpetitive retai

electric service it provides to a custoner to whomit does not

provi de a nonconpetitive retail electric service through

transmi ssion or distribution facilities it singly or jointly owns

or _operates.

(B) No electric utility, electric services conpany, electric

cooperative, or governnental aggregator shall provide a

conpetitive retail electric service to a consuner in this state on

and after the starting date of conpetitive retail electric service

without first being certified by the public utilities conmi ssion

regarding its managerial, technical., and financial capability to

provide that service. Certification shall be granted pursuant to

procedures and standards the conm ssion shall prescribe in

accordance with division (C) of this section, except that

certification or certification renewal shall be deened approved

thirty days after the filing of an application with the conmnm ssion

unl ess the comm ssi on suspends that approval for good cause shown.

In the case of such a suspension, the conmnmi ssion shall act to

approve or deny certification or certification renewal to the

applicant not |later than ninety days after the date of the

suspensi on

(©) Capability standards adopted in rules under division (B)

of this section shall be sufficient to ensure conpliance with the

nm ni mum servi ce requi renents established under section 4928.10 of
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the Revised Code and with section 4928.09 of the Revised Code. The

standards shall allow flexibility for voluntary agdregation, to

encourage narket creativity in responding to consuner needs and

demands. The rules shall include procedures for biennially

renewi ng certification

(d) The conm ssion may suspend, rescind, or conditionally

rescind the certificate of any electric utility, electric services

conpany, electric cooperative, or governnental aggregator issued

under this section if the conmm ssion deternines, after reasonable

noti ce and opportunity for hearing, that the utility, conpany,

cooperative, or AGCREGATOR has failed to conply with any

applicable certification standards or has engaged in

anticonpetitive or unfair, deceptive. or unconscionable acts or

practices in this state.

(e) no electric distribution utility on and after the

starting date of conpetitive retail electric service shal

knowi ngly distribute electricity, to a retail consuner in this

state, for any supplier of electricity that has not been certified

by the commi ssion pursuant to this section

Sec. 4928.09. (A)(1) No person shall operate in this state as

an electric utility, an electric services conpany, or _a billing

and collection agent on and after the starting date of conpetitive

retail electric service unless that person first does both of the

foll owi ng:

(a) Consents irrevocably to the jurisdiction of the courts of

this state and service of process in this state. includinag.

without limtation, service of summonses and subpoenas., for any

civil or crimnal proceeding arising out of or relating to such

operation, by providing that irrevocabl e consent i n ACCORDANCE

with division (A (4) of this section;

(b) Designates an agent authorized to receive that service of
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process in this state, by filing with the conm ssion a docunent

desi gnating that agent.

(2) No _person shall continue to operate as such an electric

utility, electric services conpany., or billing and collection

agent _unless that person continues to consent to such jurisdiction

and service of process in this state and continues to desi gnate an

agent as provided under this division, by refiling in accordance

with division (A)(4) of this section the appropriate docunents

filed under division (A)(1) of this section or, as applicable, the

appropriate anended docunents filed under division (A (3) of this

section. Such refiling shall occur during the nonth of Decenber of

every fourth yvear after the initial filing of a docunent under

division (A (1) of this section.

(3) Lf the address of the person filing a docunment under

division (A (1) or (2) of this section changes, or if a person's

agent or the address of the agent changes, fromthat |isted on the

nost recently filed of such docunents, the person shall file an

anended docunent contai ning the new i nformtion

(4) The consent and designation required by divisions (A)(1)

to (3) of this section shall be in witing, on forns prescribed by

the public utilities comm ssion. The original of each such

docunent or anended docunent shall be |l eqgible and shall be filed

with the conmission., with a copy filed with the office of the

consuners' counsel and with the attorney general's office.

(B) A person who enters this state pursuant to a summons,

subpoena, or other form of process authorized by this section is

not subject to arrest or service of process, whether civil or

crimnal, in connection with other matters that arose before the

person's entrance into this state pursuant to such summons,

subpoena, or other form of process.

(© Divisions (A) and (B) of this section do not apply to any
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of the foll ow nag:

(1) A corporation incorporated under the laws of this state

that has appointed a statutory agent pursuant to section 1701.07
or 1702.06 of the Revi sed Code:

(2) Aforeign corporation licensed to transact business in

this state that has appointed a designated agent pursuant to
section 1703.041 of the Revi sed Code;

(3) Any OTHER person that is a resident of this state or that

files consent to service of process and designates a statutory

agent pursuant to other laws of this state.

Sec. 4928.10. For the protection of consuners in this state,

the public utilities comm ssion shall adopt rules under division
(A) of section 4928.06 of the Revi sed Code specifying the

necessary mni num service requirenents, on or after The starting

date of conpetitive retail electric service, of an electric

utility, electric services conpany, electric cooperative, or

gover nment al aggregator subject to certification under section

4928.08 of the Revised Code regarding the provision of such a

service directly or through its billing and collection agent.

Rul es adopted under this section shall include a prohibition

agai nst unfair, deceptive, and unconscionabl e acts and practices

in the marketing, solicitation, and sale of a conpetitive retai

electric service and in the adm nistration of any contract for

such a service, and also shall include additional consuner

protections concerning all of the follow nag:

(A) Contract disclosure. The rules shall include requirenents

that an electric utility, electric services conpany, electric

cooperative, or governnental aggregator subject to certification
under section 4928. 08 of the Revised Code do both of the

foll owi ng:
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(1) Provide consuners with adequate, accurate, and

under st andabl e pricing and terns and conditions of service,

i ncluding any switching fees, and with a docunent containing the

ternms _and conditions of pricing and service before the consuner

enters into the contract for service:

(2) Disclose the conditions under which a custoner may

rescind a contract w thout penalty.

(B) Service termnation. The rules shall include disclosure

of the terns identifying how custoners may switch or term nate

service, including any required notice and any penalties.

(© Mninmum content of customer bills. The rules shall

include all of the follow ng requirenents:

(1) uniformprice disclosure and Disclosures of total billing

units for the billing period and historical annual usage;

(2) To the maxi mum extent practicable, separate listing of

each service conponent to enable a custonmer to recalculate its

bill for accuracy;

(3) ldentification of the supplier of each service;

(4) Statenent of where and how paynent nmay be made and

provision of a toll-free or |ocal custoner assistance and

conpl ai nt _nunber for the electric utility, electric services

conpany., electric cooperative, or governnental aggregator., as well

as a consuner assi stance tel ephone nunber or nunbers for state

agenci es, such as the comm ssion, the office of the consuners

counsel ., and the attorney general's office, with the avail able

hour s not ed.

(D) Disconnection and service term nation, including

requi rements with respect to naster-netered buil dings. The rul es

shall include policies and procedures that are consistent with
sections 4933.121 and 4933.122 of the Revised Code and the
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conmi ssion's rul es adopted under those sections, and that provide

for all of the follow ng

(1) Coordination between suppliers for the purpose of

nei nt ai ni ng_servi ce:

(2) The allocation of partial payments between suppliers when

service conponents are jointly billed;

(3) A prohibition against blocking, or authorizing the

bl ocki ng of , custoner access to a nonconpetitive retail electric

service when a custoner is delinguent in paynents to the electric

utility or electric services conpany for a conpetitive retai

electric service;

(4) A prohibition against switching, or authorizing the

switching of, a custoner's supplier of conpetitive retail electric

service without the prior consent of the custoner in accordance

with appropriate confirnmation practices, which may include

i ndependent, third-party verification procedures.

(5 Arequirenent of disclosure of the conditions under which

a custonmer may rescind a decision to switch its supplier w thout

penal ty:

(6) Specification of any required notice and any penalty for

early termination of contract.

(E) Mnimumservice quality, safety, and reliability.

However, service quality, SAFETY, and reliability requirenents for

electric generation service shall be deternmined prinarily through

nar ket expectations and contractual rel ationships.

(f) Ceneration resource mx and environnental characteristics

of power supplies. the rules shall include requirenents for

determ nation of the approxi nate generation resource nix and

environnental characteristics of the power supplies and disclosure

to the custonmer prior to the custoner entering into a contract to

Page 65

1970
1971

1972
1973

1974
1975

1976
1977
1978
1979
1980

1981
1982
1983
1984
1985

1986
1987
1988

1989
1990

1991
1992
1993
1994

1995
1996
1997
1998
1999



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

pur chase and four tinmes per year under the contract. The rul es

also shall require that the electric utility, electric services

conpany, electric cooperative, or governnental AGGREGATOR provi de,

or cause its billing and collection agent to provide, a custoner

with informati on conparing the projected, with the actual and

verifiable, resource mi x and environnental characteristics. This

di scl osure shall occur not |less than annually or not |ess than

once during the contract period if the contract period is |ess

than one vear, and prior to any renewal of a contract.

(g) Custonmer information. The rules shall include

requi renents that the electric utility, electric services conpany,

electric cooperative, or governnental aggregator nake generic

custoner | oad pattern infornation available to other electric

| i ght conpani es on a conparabl e and nondi scrim natory basis, and

nake custoner-specific information available to other electric

| i ght conpani es on a conparabl e and nondi scrim natory basis

unl ess, as to custoner-specific information, the custoner objects.

the rules shall ensure that custoners are inforned clearly and

frequently of the right to OBJECT and of applicable procedures.

Sec. 4928.11. For the protection of consuners in this state,

the public utilities comm ssion shall adopt rules under division

(A) of section 4928.06 of the Revised Code that specify m ni num

service quality, safety, and reliability requirenents for

NONCOVPETI TI VE retail electric services supplied by an electric

utility in this state, to the extent such AUTHORI TY is not

preenpted by federal law. the rules shall include prescriptive

standards for inspection, maintenance, repair, and repl acenent of

the transni ssion and distribution systens of electric utilities:;

shall apply to each substantial type of transnission or

di stribution equipnent or facility: shall provide for high

quality, safe, and reliable electric service; and shall include
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standards for operation, reliability, and SAFETY during periods of

energency and disaster. the rules also shall include

nondi scrim natory netering standards.

The commi ssion shall require each electric utility to report

annually to the commi ssion on and after the starting date of

conpetitive retail electric service, regarding its conpliance with

the rules. the comm ssion shall nake the filed reports avail abl e

to the public. Periodically as determ ned by conm ssion rul e under
division (A of section 4928.06 of the Revised Code and in a

proceeding initiated under division (B) of section 4928.16 of the

Revi sed Code., the commi ssion shall reviewa utility's report to

deternmine the utility's conpliance and may act pursuant to
DIVISION (B) of section 4928.16 of the Revised Code to enforce

conpl i ance.

Sec. 4928.12. (A) Except as otherw se provided in sections
4928.31 to 4928.40 of the Revised Code, no entity shall own or

control transmi ssion facilities located in this state on or after

the starting date of conpetitive retail electric service unless

that entity is a nenber of, and transfers control of those

facilities to, one or nore qualifying transni ssion entities, as

described in division (B) of this section, that are operational.

(B) An_entity that owns or controls TRANSM SSI ON FACI LI TI ES
LOCATED IN THI S STATE conplies with division (A) of this section

if each transm ssion entity of which it is a nenber neets all of

the followi ng specifications:

(1) The transmission entity is APPROVED BY THE FEDERAL ENERGY
REGULATORY COVMM SSI ON.

(2) the transnission entity effects SEPARATE CONTROL OF
TRANSM SSI ON FACI LI TI ES FROM CONTROL OF GENERATI ON FACI LI Tl ES.

(3) The transmission entity prohibits or otherw se precludes
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PANCAKED TRANSM SS| ON RATES.

(4) The transmission entity | MPROVEs SERVI CE
RELI ABI LI TYWTHI N THI S STATE

(5) the transmi ssion entity achieves the objectives of an

open _and conpetitive electric generation marketplace. elimnation

of barriers to market entry. and preclusion of control of

bottl eneck electric transnission facilities in the provision of

retail electric service.

(6) The TRANSM SSION entity is of sufficient scope or

ot herwi se operates to substantially increase econom cal supply

options for consuners.

(7) the governance structure or control of the transm ssion

entity is independent of the owners and users of the TRANSM SS| ON

facilities, and no nmenber of its board of directors has an

affiliation, with such an owner or user or with an affiliate of an

owner or user during the menber's tenure on the board, such as to

unduly affect the transni ssion entity's perfornance.

(8) The transmission entity operates under policies that

pronpte positive performance designed to satisfy the electricity

reqgui renments of custoners.

(9) The transm ssion entity is capable of maintaining

real -tinme reliability of the electric transni ssion system

ensuri ng conparabl e and nondi scrim natory transm ssion access and

necessary services, ninimzing systemcongestion, and further

addressing real or potential transni ssion constraints.

(©) to the extent that a transnission entity under division

(A of this section is authorized to build transni ssion
facilities, that TRANSM SS|I ON entity has the powers provided in
and is subject to sections 1723.01 to 1723.08 of the Revised Code.

(D For the purpose of forming or participating in a regional
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reqgul atory oversi ght body or nechani sm devel oped for any

transm ssion entity under division (A) of this section that is of

regi onal scope and operates within this state:

(1) The conmi ssion nmay make joint investigations, hold joint

hearings, within or outside this state, and issue joint or

concurrent orders in conjunction or concurrence with any official

or _agency of any state or of the United States, whether in the

hol di ng of those investigations or hearings, or in the making of

those orders, the comm ssion is functioning under agreenents or

conpacts between states, under the concurrent power of states to

regulate interstate comerce., as an agency of the United States,

or ot herw se.

(2) The conm ssion nmay negotiate and enter into agreenents or

conpacts with agencies of other states for cooperative reqgulatory

efforts and for the enforcenent of the respective state | aws

regarding the transni ssion entity.

(E) If a qualifying transmission entity is not operational as

contenplated in division (A (2) of this section and division (A

of section 4928.34 of the Revised Code, the comm ssion by rule or

order shall take such neasures or inpose such requirenents on al

for-profit entities that own or control electric transm Ssion

FACILITIES located in this state as the conm ssi on deterni nes

necessary and proper to achi eve i ndependent, nondi scrim natory

operation of, and separate ownership and control of, such electric

transm ssion facilities on or after the starting date of

conpetitive retail electric service.

Sec. 4928.13. through a periodic filing with the public

utilities comm ssion in such formas the conm ssion shal

prescribe by rule under division (A of section 4928.06 of the

Revi sed Code., each electric utility that owns nucl ear generation

facilities located in this state shall denpnstrate conpliance with
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DECOVM SSI ONI NG requi renents of the nucl ear requl atory conni ssion

and public utilities comm ssion and shall denpnstrate adequate
financi ng nechanisns to fund facility DECOVM SSI ONI NG

Sec. 4928.14. (A After its conpetitive auction period, an
ELECTRIC DISTRIBUTION utility in this state shall provide

consuners, on a conparabl e and nondi scrimnatory basis within its

certified territory, a standard service offer of all conpetitive

retail electric services necessary to maintain essential electric

service to consuners, including a firmsupply of electric

generation service. such offer shall be filed with the public

utilities comm ssion under section 4905.30 of the Revised Code.

(B) After that conpetitive auction period, the failure of a

supplier to provide retail electric generation service to

custoners within the certified territory of the electric

distribution utility shall result in the supplier's custoners,

after reasonable notice, defaulting to the utility's standard

service offer filed under division (A of this section until the

custoner chooses an alternative supplier. A supplier is deened

under this section to have failed to provide such service if the

conmi ssion finds, after reasonable notice and opportunity for

hearing, that any of the follow ng conditions are NMET

(1) the supplier has defaulted on its contracts with

custoners, is in receivership, or has filed for bankruptcy:

(2) the supplier is no |onger capable of providing the

service:

(3) the supplier is unable to provide delivery to

transmi ssion or distribution facilities for such period of tinme as

may be reasonably specified by comr ssion rule adopted under
division (A of section 4928.06 of the Revised Code;

(4) The supplier's certification has been suspended,

Page 70

2123
2124
2125

2126
2127
2128
2129
2130
2131
2132
2133

2134
2135
2136
2137
2138
2139
2140
2141
2142
2143

2144
2145

2146
2147

2148
2149
2150
2151

2152



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

conditionally rescinded, or rescinded under division (D) of
section 4928.08 of the Revi sed Code.

Sec. 4928.15. (A) Except as otherw se provided in sections
4928.31 to 4928.40 of the Revised Code, no electric utility shal

supply nonconpetitive retail electric DI STRIBUTION service in this

state on or after The starting date of conpetitive retail electric

service except pursuant to a schedule for that service that is

consistent with the state policy specified in section 4928. 02 of
the Revised Code and filed with the public utilities COVM SSI ON
under section 4905.30 of the Revised Code. the schedul e shal

provide that electric distribution service under the schedule is

avai lable to all consuners within the utility's certified

territory and to any supplier to those consunmers on a

nondi scrim natory and conparable basis. distribution service rates

and charges under the schedul e shall be established in accordance
with Chapters 4905. and 4909. of the Revised Code or may be

deternmined in accordance with perfornmance-based ratenakihg as

aut hori zed under division (c) of this section. The schedul e shal

include an obligation to build distribution facilities when

necessary to provide adequate distribution service, provided that

a custoner requesting that service may be required to pay all or

part of the reasonable increnental cost of the new facilities, in

accordance with rules, policy, precedents, or orders of the

conmi Ssi on

(B) Except as otherw se provided in sections 4928.31 to

4928.40 of the Revised Code and except as preenpted by federal

law., no electric utility shall supply the transm Ssion service or

ancillary service conponent of nonconpetitive retail electric

service in this state on or after The starting date of conpetitive

retail electric service except pursuant to a schedule for that

service conponent that is consistent wwth the state policy
specified in section 4928.02 of the Revised Code and filed with
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the COVM SSI ON under section 4905. 30 of the Revised Code. The

schedul e shall provide that transm ssion or ancillary service

under the schedule is available to all consuners and to any

supplier to those consuners on a nondi scrimnatory and conparabl e

basis. Service rates and charges under the schedul e shall be
established in accordance with Chapters 4905. and 4909. of the

Revi sed Code or may be deternined in accordance with

per f ormance- based rat emaki ng as aut hori zed under division (c) of

this section.

(O On or after the expiration date of an electric utility's

nar ket devel opment period., the conmmi ssion by order nmy use

perf ormance-based ratemaking to establish rates and charges for a

nonconpetitive retail electric service supplied in this state by

the utility, subject to the assurance of the safety and

reliability of the electric transm ssion and distribution systens

in this state and upon determ ni ng that such ratenmmking is

consistent with the policy specified in section 4928.02 of the

Revi sed Code; is in the public interest; and will be superior to

the ratemaki ng under section 4909.15 of the Revised Code in

providing incentives to the utility to achieve efficiency in the

provi sion of nonconpetitive retail electric services, to invest in

di stribution system assets, and to provide | ower rates and

superior services for custoners. Under such performance-based

rat emaki ng, the conm ssion nay authorize that rates be capped or

otherwise limted, may provide for limted review of costs once

the rates are set, and may require that any operating efficiencies

be reflected in adjustnents built into the rate-maki ng approach

Sec. 4928.16. (A) (1) The public utilities conm ssion has

jurisdiction under section 4905.26 of the Revised Code, upon

conpl ai nt _of any person or upon conplaint or initiative of the

conmi ssion on or after the starting date of conpetitive retail

electric service, regarding the provision of such a service by an
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electric utility, electric services conpany, electric cooperative,

or _governnmental aggregator subject to certification under section

4928. 08 of the Revised Code or by a w nning bidder under section
4928. 44 of the Revi sed Code.

(2) The conmi ssion also has jurisdiction under section

4905.26 of the Revised Code, upon conplaint of any person or _upon

conplaint or initiative of the conm ssion on or after the starting

date of conpetitive retail electric service, to deternm ne whether

an electric utility has violated or failed to conply with any

provi sion of sections 4928.01 to 4928.15, any provision of
divisions (A to (D) of section 4928.35, or division (G of

section 4928.44 of the Revised Code, or with any rule or order

adopted or issued under those sections; whether an electric

services conpany, electric cooperative, or governnental aggregator

subject to certification under section 4928.08 of the Revi sed Code

has violated or failed to conply with any provision of sections
4928.01 to 4928.10 of the Revised Code or any rule or order
adopt ed or issued under those sections: or whether a w nning

bi dder _under section 4928.44 of the Revised Code has violated or

failed to conply with any provision of that section or any rule or

order adopted under the section

(B) In addition to its authority under division (C) of

section 4928.08 of the Revised Code and to any other renedies

provided by |law, the comm ssion, after reasonable notice and

opportunity for hearing in accordance with section 4905.26 of the

Revi sed Code. may do any of the foll ow ng:

(1) Oder rescission of a contract or restitution to

custoners in any conplaint brought pursuant to division (A (1) or

(2) of this section;

(2) Oder any renedy or forfeiture provided under sections
4905.54 to 4905.60 and 4905.64 of the Revised Code upon a finding

Page 73

2217
2218
2219
2220

2221
2222
2223
2224
2225
2226
2227
2228
2229
2230
2231
2232
2233
2234
2235
2236
2237

2238
2239
2240
2241
2242

2243
2244
2245

2246
2247



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

under division (A (2) of this section that the electric utility

has violated or failed to conply with any provision of sections
4928.01 to 4928.15, or _any provision of divisions (A to (D) of
section 4928.35., division (G of section 4928.44 of the Revised

Code., or with any rule or order adopted or issued under those

sections. in addition, the commi ssion nmay order any renedy
provi ded under section 4905.22, 4905.37, or 4905.38 of the Revised

Code if the violation or failure to conply by an electric utility

related to the provision of a nonconpetitive retail electric

service.

(3) Oder any renmedy or forfeiture provided under sections
4905. 54 to 4905. 60 and 4905.64 of the Revised Code upon a finding

under division (A (2) of this section that the electric services

conpany, electric cooperative, or governnental aggregator subject

to certification under section 4928.08 of the Revised Code has

violated or failed to conply with any provision of sections
4928.01 to 4928.10 of the Revised Code or any rule or order

adopt ed or _issued under those sections:; or upon a finding that the

W nni ng bi dder under section 4928.44 of the Revi sed Code has

violated or failed to conply with any provision of that section or

any rule or order adopted under the section.

(©O(1) In addition to the authority conferred under section

4911. 15 of the Revised Code, the consuners' counsel may file a

conplaint_under _division (A (1) or (2) of this section on behalf

of residential consuners in this state or appear before the

conmi ssion_as _a representative of those consuners pursuant to any

conplaint filed under division (A (1) or (2) of this section

(2) In addition to the authority conferred under section

4911.19 of the Revised Code, the consuners' counsel, upon

reasonabl e grounds on and after the starting date of conpetitive

retail electric service, may file with the conm ssion under

section 4905.26 of the Revised Code a conmplaint for discovery if
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the recipient of an inquiry under section 4911.19 of the Revised

Code fails to provide a response within the tine specified in that

section.

(D) Section 4905.61 of the Revised Code applies to a

violation by an electric utility of, or to a failure of an

electric utility to conply with, any provision of sections 4928.01

to 4928.15, any provision of divisions (A to (D) of section
4928.35, or division (G of section 4928.44 of the Revised Code,

or wwth any rule or order adopted or issued under those sections.

Sec. 4928.17. (A) except as otherw se provided in sections
4928.31 to 4928.40 of the Revised Code and begi nning on The

starting date of conpetitive retail electric service, no electric

utility shall engage in this state, either directly or through an

affiliate, in the businesses of supplying a nonconpetitive retail

electric service and supplying a conpetitive retail electric

service, or _in the businesses of supplving a nonconpetitive retail

electric service and supplyving a product or service other than

retail electric service, unless the utility inplenents and

operates under a corporate separation plan that is approved by the

public utilities comm ssion under this section, is consistent with

the policy specified in section 4928.02 of the Revised Code, and

achi eves all of the follow ng:

(1) The plan provides, at mininmum for the provision of the

conpetitive retail electric service or the nonelectric product or

service through a fully separated affiliate of the utility., and

the plan includes separate accounting requirenents., a code of

conduct, and such other neasures as are necessary to effectuate

the policy specified in section 4928.02 of the Revi sed Code.

(2) The plan satisfies the public interest in preventing

unfair conpetitive advantage and preventing the abuse of narket

ower .
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(3) The plan is sufficient to ensure that the utility wll

not extend any undue preference or advantage to any affili ate,

division, or part of its own business engaged in the business of

supplving the conpetitive retail electric service or NONELECTRI C

product or service. and to ensure that any such affiliate,

division, or part will not receive undue preference or advantage

fromany affiliate, division, or part of the business engaged in

busi ness of supplying the nonconpetitive retail electric service.

No such utility, affiliate, division, or part shall extend such

undue pr ef er ence.

(B) The conm ssion may approve, nodify and approve, or

di sapprove a corporate separation plan filed with the comm ssion

under division (A of this section. the conmi ssion shall adopt

rul es pursuant to division (A) of section 4928.06 of the Revised

Code regardi ng corporate separation AND procedures for plan filing

and approval. The rules shall include limtations on affiliate

practices solely for the purpose of maintaining a separation of

the affiliate's business fromthe business of its utility

affiliate to prevent unfair conpetitive advantage by VI RTUE of

that relationship. The rules also shall include an opportunity for

any person having a real and substantial interest in the corporate

separation plan to file specific objections to the plan and

propose specific responses to issues raised in the objections,

whi ch obj ections and responses the conmm ssion shall address in its

final order. Prior to conm ssion approval of the plan, the

conmi ssion _shall afford a hearing upon those aspects of the plan

that the conm ssion deterni nes reasonably require a hearing. the

conmmi ssion nmay reject and require refiling of a substantially

i nadequat e pl an under this section

(© The conmission shall issue an order approving or

nodi fyi ng and approvi ng a corporate separation plan under this

section, to be effective on the date specified in the order, only
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upon findings that the plan reasonably conplies with the

requirenents of division (A) of this section and will provide for

ongoi ng conpliance with the policy specified in section 4928.02 of

the Revi sed Code.

(D Any party may seek an anmendment to a CORPORATE separation

pl an approved under this section, and the comm ssion, pursuant to

a request fromany party or on its own initiative, may order as it

consi ders necessary the filing of an anended CORPORATE separation

plan to reflect changed circunstances.

(E) Notwi t hstandi ng section 4905.20, 4905.21, 4905.46, or
4905.48 of the Revised Code, an electric utility may divest itself

of any generating asset at any tine w thout conm ssion approval,

subject to the provisions of Title XLI X of the Revi sed Code

relating to the transfer of transm ssion, distribution, or

ancillary service provided by such generating asset.

Sec. 4928.18. (A) Notw thstanding division (D) (2)(a) of
section 4909. 15 of the Revised Code, nothing in this chapter

prevents the public utilities conm ssion fromexercising its
AUTHORI TY under Title XLI X of the Revised Code to protect

custoners of retail electric service supplied by an electric

utility FROM any adverse effect of the utility's provision of a

product or service other than retail electric service.

(B) The conmi ssion has jurisdiction under section 4905.26 of

the Revised Code, upon conplaint of any person or upon conpl ai nt

or initiative of the comm ssion on or after the starting date of

conpetitive retail electric service, to deterni ne whether an

electric utility or its affiliate has violated any provision of

section 4928.17 of the Revised Code or an order issued or rule

adopt ed under that section. for this purpose, the comm SSion nay

exam ne such books, accounts, or other records kept by an electric

utility or its affiliate as may relate to the businesses for which
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corporate separation is required under section 4928.17 of the

Revi sed Code, and nay investigate such utility or affiliate

operations as may relate to those busi nesses and investigate the

interrel ationship of those operations. any such exanination or

i nvestigation by the conmm ssion shall be governed by chapter 4903.

OF the revised code.

(© In addition to any renedi es otherw se provided by |aw,

the conm ssion, regarding a determ nation of a violation pursuant

to division (B) of this section, may do any of the follow ng:

(1) Issue an order directing the utility or affiliate to

conpl y:

(2) Mdify an order as the comm ssion finds reasonabl e and

appropriate and order the utility or affiliate to conply with the

nodi fi ed order

(3) Suspend or abrogate an order, in whole or in part;

(4) Issue an order that the utility or affiliate pay

restitution to any person injured by the violation or failure to

conpl y:

(5) inpose a forfeiture on the utility or affiliate of up to

twenty-five thousand doll ars per day per violation. The recovery

and deposit of any such forfeiture shall be subject to sections
4905. 57 and 4905.59 of the Revi sed Code.

(D) In addition to any other renedi es AUTHORI ZED by | aw, the

conmi ssion, regarding a violation by an electric utility relating

to a corporate separation plan involving conpetitive retai

electric service, may do any of the follow nag:

(1) Suspend or abrogate an order, to the extent it is in

effect, authorizing an opportunity for the utility to receive

transition revenues under a transition plan approved by the

conmi ssi on _under section 4928. 33 of the Revised Code;
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(2) Notwi thstandi ng any provision of sections 4933.81 to

4933.83 of the Revised Code to the contrary, issue an order

aut hori zi ng another electric |light conpany to furnish

nonconpetitive retail electric service to all electric |oad

centers within the certified territory of the electric utility

wi thout a finding of physically inadequate service under section
4933. 83 of the Revi sed Code;

(3) Abrogate an order issued under division (c) of section
4928. 16 of the Revi sed Code.

(E) Section 4905.61 of the Revised Code applies in the CASE
OF any violation of section 4928.17 of the Revi sed Code.

Sec. 4928.19. As part of their ongoi ng consuner education

efforts, the public utilities conm ssion and the office of the

consuners' counsel shall ENGAGE in cooperative agency efforts to

educate consuners in this state regarding electric industry

restructuring under this chapter.

Sec. 4928.20. (A) the legislative AUTHORITY of a mnunici pal
corporation through the adoption of an ORDI NANCE, or the board of

township trustees of a township or the board of county

conm ssioners of a county through the adoption of a resolution

may provide through aggregation for the supply, on or after the

starting date of conpetitive retail electric service, of any

conpetitive retail electric service to electric |oad centers

| ocated respectively, within the nunicipal corporation, township,

or _uni ncorporated area of the county, except to the extent such

aggregation i s otherw se prohibited by sections 4933.81 to 4933. 90

of the Revised Code or other law of this state. but no such

aggreqgation shall occur unless the person owni ng, occupying,

controlling, or using the electric |oad centers provides prior

witten consent.
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(B) a governnental aggregator under division (A) of this

section is not a public utility engading in the WHOLESALE pur chase

and resale of electricity, and provision of the AGGREGATED service

is not a wholesale utility transaction. a governnental aqqgregator

shall be subject to supervision and requlation by the public

utilities commssion only to the extent of any conpetitive retail

electric service it provides and conm ssion authority under this

chapt er.

(© This section does not apply in the case of a nunici pal

corporation that supplies such aggregated service to electric |oad

centers to which its nunicipal electric utility also supplies a

nonconpetitive retail electric service through transm ssion or

distribution facilities the utility singly or jointly owns or

oper at es.

Sec. 4928.31. (A) Not later than ninety days after the

effective date of this section, an electric utility supplving

retail electric service in this state on that date shall file with

the public utilities conm ssion a plan for the utility's provision

of retail electric service in this state during the nmarket

devel opnent period. this transition plan shall be in such form as

the comni ssion shall prescribe by rule adopted under division (A
of section 4928.06 of the Revised Code, and shall include all of

the foll ow ng:

(1) A RATE UNBUNDLI NG PLAN that specifies, consistent with
divisions (A (1) to (7) of section 4928.34 of the Revi sed Code and

any rules adopted by the conm ssion under division (A) of section
4928. 06 of the Revised Code, THE UNBUNDLED COVPONENTS FOR ELECTRI C
CENERATI ON, TRANSM SSI ON,  AND DI STRI BUTI ON SERVI CE AND SUCH OTHER
UNBUNDLED service COVPONENTS AS THE COVM SSION requires, to BE
CHARCED BY THE UTILITY beqgi nning on THE STARTI NG DATE OF
COVPETI TI VE RETAIL ELECTRI C SERVI CE; and that includes information
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the conm ssion requires to fix and determ ne those conponents:;

(2) A corporate separation plan consistent with section
4928. 17 of the Revised Code and any rul es adopted by the

conm ssion _under division (A of section 4928.06 of the Revised
Code:

(3) Aplan for the independent operation of THE UTILITY' S
transm ssion facilities consistent with section 4928. 13 and
division (A)(9) of section 4928.34 of the Revised Code and any
rul es adopted by the conmi ssion under division (A) of section
4928. 06 of the Revised Code;

(4) such plan or plans as the conm ssion requires to address

operational support systens and any other technical inplenentation

i ssues pertaining to COVWPETITIVE retail electric service

consistent with any rules adopted by the comm ssi on under divi sion

(A) of section 4928.06 of the Revised Code:

(5) A consuner education plan consistent with section 4928. 42

of the Revised Code and any rul es adopted by the conmi ssi on under
di vision (A of section 4928.06 of the Revi sed Code.

Additionally, a transition plan under this SECTI ON MAY

include An application for the opportunity to receive transition

revenues as authorized under sections 4928.31 to 4928.40 of the

Revi sed Code, which application shall be consistent with those

sections and any rules adopted by the conmi ssion under division
(A) of section 4928.06 of the Revised Code.

the commi ssion may reject and require refiling, in whole or

in part., of any substantially inadeguate transition plan.

(B) The electric utility shall provide public notice of its

filing under division (A) of this section, in a formand nanner

that the conmi ssion shall prescribe by rule adopted under division

(A) of section 4928.06 of the Revised Code. however, the adoption
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of rules regarding the public notice under this division,

regarding the formof the transition plan under division (A of

this section, and regarding procedures for expedited di scovery

under division (A of section 4928.32 of the Revised Code are not

subject to section 111.15 of the Revi sed Code.

Sec. 4928.32. (A) the public utilities commi ssion shal

establish reasonabl e procedures for expedited discovery in any

proceeding initiated to consider a transition plan filed under
section 4928.31 of the Revi sed Code.

(B) Not later than forty-five days after the date on which an

electric utility files a transition plan under section 4928.31 of

the Revised Code, any person having a real and substanti al

interest in the transition plan may file with the comm ssion

prelimnary objections to the transition plan, which shal

identify with specificity issues pertaining to any aspect of the

transition plan, and any such person may propose specific

responses to those issues. The conmi ssion shall address THOSE
OBJECTI ONS and RESPONSES in its final order

in addition, after the plan's filing, the conm ssion staff

shall file with the commission a report of its recomendations

with respect to the plan. Prior to conm ssion approval of the

pl an, the conmi ssion shall afford a hearing upon those aspects of

the plan that the conmmi ssion deternines reasonably require a

heari ng.

(© The conmission shall nmaintain a conplete record of al

proceedings relative to a transition plan filed under section
4928. 31 of the Revised Code and shall issue and file with the

record of the case findings of fact and witten opinions setting

forth the reasons for any nodification to or its approval of a

transition plan
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Sec. 4928.33. (A Not later than two hundred seventy-five

days after the date an electric utility files a transition plan

under section 4928.31 of the Revised Code, but, in any event, not

| ater THAN october 31, 2000, the public utilities conm ssion shall

issue a final order approving the transition plan as filed under

section 4928.31 of the Revised Code or an order nodifying and

approving that plan. The order is subject to section 4903. 15 of

the Revised Code and is subject to review and appeal under chapter

4903. of the Revised Code.

(B) If the COUM SSION fails to issue, by october 31, 2000, a

final order approving a transition plan, or such a final order has

been enjoined in whole or in part pending appeal to a court, the

conmmi ssion shall issue an interimorder prescribing a transition

plan, to have effect on an interimbasis only, and contai ning the

pl an conponents required by division (A of section 4928.31 of the

Revi sed Code and providing for the opportunity for transition

revenue receipt if such an application were included in the plan

filed by the utility under that section. the interimorder is

subject to section 4903.15 of the Revised Code, but is not subject

to review and appeal under Chapter 4903. of the Revised Code.

An interimplan prescribed under the interimorder shall be

effective for the electric utility beginning on the starting date

of conpetitive retail electric service and shall continue in

effect until such tine as any other replacenent transition plan

takes effect pursuant to a final conmi ssion order or resol ution of

an _appeal. any interimplan so prescribed shall conply with THE
aPPL| CABLE provi sions of section 4928.34 of the revised Code. A

final conm ssion order shall provide for a reconciliation of those

ampunts determned in the final order relative to division (A) of

section 4928.31 of the Revised Code as compared to the interim

ampunts as determ ned under this division.
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(© No electric utility required to file a transition plan

under section 4928.31 of the Revised Code shall fail to inplenent

a transition plan approved or prescribed for the utility by a

conmni ssion order issued under division (a) or (b) of this section.

No electric utility shall provide retail electric service in this

state during the market devel opnent period except pursuant to such

an_approved or prescribed transition plan.

Sec. 4928.34. (A) The public utilities conmm ssion shall not

approve or _prescribe a transition plan under division (A or (B)

of section 4928.33 of the Revised Code unless the conmi ssion first

nmakes all of the follow ng determ nations:

(1) The unbundl ed conponents for the electric transm Ssion

conponent of retail electric service, as specified in the

utility's rate unbundling plan required by division (A (1) of

section 4928.31 of the Revised Code, equal the tariff rates

deterni ned by the federal energy regulatory commi ssion that are in

effect on the date of the approval of the transition plan under
sections 4928.31 to 4928.40 of the Revised Code. as each such rate

is deternmned applicable to each particular custoner class by the

conmi ssi on.

(2) the unbundl ed conponents for retail electric distribution

service in the rate unbundling plan equal the sumof the costs

ATTRI BUTABLE to the utility's transm ssion and distribution rates

and charges under its schedule of rates and charges in effect on

the effective date of this section less the tariff rates for

electric transm ssion service deternm ned by the federal eneragy

regul atory comm ssion as described in division (A (1) of this

section.

(3) all other unbundl ed conponents required by the comm ssion

in the rate unbundling plan equal the costs attributable to the

particular service as reflected in the utility's schedule of rates
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and charges in effect on the effective date of this section

(4) the unbundl ed conponents for retail electric generation

service in the rate unbundling plan equal the residual anmpunt

remai ning after the deternination of the transm Ssion

distribution, and other unbundl ed conponents.

(5) all unbundl ed conponents in the rate unbundling plan have

been adjusted to reflect any rate reductions under rate

settlenents in effect on the effective date of this section

however, all earnings obligations, RESTRICTIONS, or caps inposed

on an electric utility in a conmm ssion order prior to the

effective date of this section are void.

(6) Subject to division (A)(5) of this section, the total of

all unbundl ed conponents in the rate UNBUNDLI NG pl an are capped

and do not exceed the total of all rates and charges in effect

under the applicable bundl ed schedule of the electric utility
PURSUANT TO SECTI ON 4905.30 OF THE REVI SED cODE in effect on the

day before the effective date of this section. including the

transition charge deterni ned under section 4928.39 or 4928.40 of

the Revised Code. any changes in the taxation of electric

UTILITIES and retail electric service under . B. No. of the

123rd General Assenbly, the universal service rider AUTHORI ZED by
section 4928.51 of the Revised Code, and the tenporary surcharqge

AUTHORI ZED by section 4928.61 of the Revised Code. for the purpose
of this division, the rate cap applicable to a custoner receiving

electric service pursuant to an arrangenent approved by the

conmi ssi on _under section 4905.31 of the revised code is the tota

of all rates and charges in effect under such bundl ed schedul e

that otherwi se would apply to the custoner absent THE CONTRACT.

(7) The rate unbundling plan conplies with any rul es adopted

by the commni ssion under division (A of section 4928.06 of the
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Revi sed Code.

(8) The corporate separation plan required by division (a)(2)

of section 4928.31 of the Revised Code conplies with section
4928.17 of the Revised Code and any rul es adopted by the

conmi ssion _under division (A of section 4928.06 of the Revised
Code.

(9) The independent transmi ssion plan required by division

(A) (3) of section 4928.31 of the Revised Code reasonably conplies

with section 4928.12 of the Revised Code and any rul es adopted by

the commi ssion under division (A of section 4928.06 of the

Revi sed Code. and reasonably conplies with the foll ow ng

requi renents:

(a)_the electric utility, on or before the starting date of

conpetitive retail electric service, is a menber of, and transfers

control of transm ssion facilities it owns or controls in this

state to, one or nore qualifying transnission entities as
described in division (B) of section 4928.12 of the Revi sed Code.

(b) the electric utility, on or before june 30, 2001, is a

nenber of, and transfers control of transnmission facilities it

owns or controls in this state to, one or nore such qualifying

transnmi ssion entities that are operati onal

(10) any plan or plans the conm ssion requires to address

operational support systens and any other technical inplenentation

i ssues pertaining to COWETITIVE retail electric service COVPLY

WTH any rul es adopted by the comm ssion under division (A of
section 4928.06 of the Revised Code.

(11) The consunmer education plan required under division
(A (5) of section 4928.31 of the Revised Code conplies with
section 4928.42 of the Revised Code and any rul es adopted by the

conm ssion under division (A) of section 4928.06 of the Revised
Code.
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(12) the transition charges for the custoner classes of the

utility are the charges determ ned pursuant to section 4928. 39 or

section 4928.40 of the Revised Code as applicable.

(13) The utility is in conpliance with sections 4928.01 to

4928.11 of the Revised Code and any rules or orders of the

conmi ssion_adopted or issued under those sections.

In addition, a transition plan approved by the conmni ssion

under section 4928.33 of the Revised Code shall contain the

express conditions that the utility will conply with the

requi rements of divisions (A)(9)(a) and (b) of this section

(b) Subject to division (E) of section 4928.17 of the Revised

Code., if the comm ssion finds that any part of the transition plan

woul d constitute an abandonnent under sections 4905.20 and 4905. 21

of the Revised Code, the commi ssion shall not approve that part of

the transition plan unless it makes the finding required for

approval of an abandonnent application under section 4905.21 of
the Revised Code. sections 4905.20 and 4905.21 of the Revi sed Code

otherwi se shall not apply to a transition plan under sections
4928.31 to 4928.40 of the Revised Code.

Sec. 4928.35. (A) Upon approval of its transition plan under
sections 4928.31 to 4928.40 of the Revised Code, an electric

utility shall file in accordance with section 4905. 30 of the

Revi sed Code schedul es contai ning the unbundl ed rate conponents

set in the approved plan in accordance with section 4928.34 of the

Revi sed Code. the schedules shall be in effect for the duration of

the utility's market devel opnment period, shall be subject to the

cap specified in division (A (6) of section 4928.34 of the Revised

Code, and shall not be adjusted during that period by the public
UTI LI TI ES conmi ssi on except as ot herw se AUTHORI ZED by di vi si on
B) of this section or as otherw se AUTHORI ZED by federal | aw

Page 87

2651
2652
2653

2654
2655
2656

2657
2658
2659
2660

2661
2662
2663
2664
2665
2666
2667
2668
2669

2670
2671
2672
2673
2674
2675
2676
2677
2678
2679
2680
2681



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

(B) Efforts shall be nade to reach agreenents with electric

UTILITIES in matters of LITI GATION reqgardi ng property val uation

i ssues. lrrespective of those efforts, the unbundl ed conponents

for an electric utility's retail electric generation service and

distribution service, as provided in division (A of this section,

are not subject to adjustnent for the utility's market devel opnent

peri od, except that the commi ssion shall order an equitable

reduction in those conponents for all custoner classes to reflect

any refund a utility receives as a result of the resol ution of

utility personal property tax valuation litigation that is

resolved on or after the effective date of this section and prior

to the end of the market devel opnment period. inmrediately upon the

i ssuance of that order, the electric utility shall file revised

rate schedul es under section 4905.30 of the Revised Code to effect

t he order.

(©) The schedul e under division (A) of this section

cont ai ni ng the unbundl ed di stribution conponents shall provide

that electric distribution service under the schedule will be

available to all retail electric service custoners in the electric

utility's certified territory and their suppliers on a

nondi scrim natory and conparabl e basis on and after the starting

date of conpetitive retail electric service. The schedul e al so

shall include an obligation to build distribution facilities when

necessary to provide adequate distribution service, provided that

a _custoner reguesting that service nmay be required to pay all or

part of the reasonable increnental cost of the new facilities, in

accordance with rules, policy., precedents., or orders of the

conmmi Sssi on

(D) _during the market devel opnent period, an electric

distribution utility shall provide consuners on a conparabl e and

nondi scrimnatory basis within its certified territory a standard

service offer of all conpetitive retail electric services
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necessary to maintain essential electric service to CONSUMERS

including a firmsupply of electric generation service priced in

accordance with the schedule containing the utility's UNBUNDLED

generation service conponent. | MVEDI ATELY upon approval of its

transition plan, the utility shall file the standard service offer

with the comm ssion under section 4905.30 of the Revi sed Code.

during the nmarket devel opnent period, the failure of a supplier to

deliver retail electric generation service shall result in the

supplier's custoners, after reasonable notice, defaulting to the

utility's standard service offer filed under this division unti

the custoner chooses an alternative supplier. a supplier is deened

under this section to have failed to deliver such service if any

of the conditions specified in divisions (b)(1) to (4) of section
4928. 14 of the Revised Code is net.

(E) An anendnent of a corporate separation plan contained in

a transition plan approved by the commi ssion under section 4928. 33

of the Revised Code shall be filed and approved as a corporate

separation plan pursuant to section 4928.17 of the Revi sed Code.

(F) Any change to an electric utility's opportunity to

receive transition revenues under a transition plan approved in

accordance with section 4928.33 of the Revised Code shall be

aut hori zed only as provided in sections 4928.31 to 4928.40 of the
Revi sed Code.

Sec. 4928.36. The public utilities conm ssion has

jurisdiction under section 4905.26 of the Revised Code. upon

conpl aint by any person or _upon conplaint or initiative of the

conmi ssion on or after the starting date of conpetitive retail

electric service, to determ ne whether an electric utility has

failed to inplement, in conformance with an order under section

4928.33 of the Revised Code or in ongoing conpliance with

applicable provisions of the policy specified in section 4928.02
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of the Revised Code, a transition plan approved under section

4928.33 of the Revised Code. If, after reasonable notice and

opportunity for hearing as provided in section 4905.26 of the

Revi sed Code. the commi ssion deternmnes that the utility has

failed to so conply, the commission, in addition to any other

renedi es provided by law, may use the renedies specified in
divisions (Q(1) to (3) and (D)(1) and (2) of section 4928.18 of

the Revised Code to enforce conpliance.

Sec. 4928.37. (A (1) Sections 4928.31 to 4928.40 of the

Revi sed Code provide an electric utility the opportunity to

receive transition revenues that nmay assist it in neking the

transition to a fully conpetitive retail electric generation

mar ket ., and provide consuners shopping incentives during the

transition to spur the devel opnent of effective conpetition in the

supply of retail electric generation service. The | evel of

allowable utility revenues that is likely to RESULT under sections

4928.31 to 4928.40 of the Revised Code reflects an assessnent of

the disparate conpetitive positions of the electric utilities in

this state on the effective date of this section and an assessnent

of the level of consuner savings practicable and necessary to spur

effective conpetition. the market devel opnment periods for the

utilities consider the econonm c DEVELOPMENT needs of this state to

nove to a conpetitive market in a tinely nmanner diven regional

devel opnents and reflect a desire to assert state authority to

deternmine retail electric service restructuring for this state.

The approaches to deternining the transition charge under
sections 4928.39 and 4928.40 of the Revised Code are reasonabl e

and fair to all stakeholders, rationally represent an appropriate

sharing of the risks and REWARDS of requlated electric utilities

noving to a conpetitive market, and advance the ultinmte consuner

protection of encouraging effective conpetition by providing
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shoppi ng i ncentives and conpetitive margin. Overall., under
sections 4928.31 to 4928.40 of the Revised Code, in areas of this

state where it is needed npbre, conpetition should be established

qui ckly and consuners will have the protection of effective

narkets: in areas where there is less margin for conpetition

consuners will have the protections of price caps during the

nmar ket _devel opnment peri od.

An electric Utility for which transition revenues are

approved pursuant to sections 4928.31 to 4928.40 of the Revised

Code shall receive those revenues through both of the foll ow ng

nechani sns _beqgi nning on the starting date of conpetitive retai

electric service and ending on the expiration date of its

transition charge as determnm ned under section 4928.39 or 4928. 40
of the Revised Code:

(a) _paynment of unbundled rates for retail electric services

by each custoner that takes retail electric generation service

during the nmarket devel opnent period fromthe custoner's electric

distribution utility, which rates shall be specified in schedul es
filed under section 4928.35 of the Revi sed Code.

(b) Paynment of a nonbypassabl e and conpetitively neutral

transition charge by each custoner that takes retail electric

generation service during the market devel opnent period froma

supplier other than the custoner's electric distribution utility,

as such transition charge is determ ned under section 4928.39 or
4928.40 of the Revised Code. the transition charge shall be

pavabl e by each such retail electric distribution service custoner

in the certified territory of the electric utility for which the

transition revenues are approved, and shall be billed on each

Kilowatt-hour of electricity consuned as reqistered on the

custoner's neter, as kilowatt-hour is defined in section 4909. 161

of the Revised Code. the transition charge shall vary by custoner

class and, as reflected in section 4928.39 or 4928.40 of the
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Revi sed Code, shall be determnm ned based on a benchnmark or be

otherw se structured to provide shopping incentives to custoners

sufficient to spur the devel opnent of effective conpetition in the

supply of retail electric generation service.

(2) Notw thstanding division (B)(1)(b) of this section. the

transition charge shall not be payable on electricity supplied by

a municipal electric utility to a retail electric distribution

service custoner in the certified territory of the electric

utility for which the transition revenues are approved, if the

nuni ci pal electric utility provides electric transmn ssion or

distribution service, or both services, through transm ssion or

distribution facilities singly or jointly owned or operated by the

nuni ci pal _electric utility.

(3) the transition charge shall not be di scounted by any

party unless there is a determ nation by the Departnent of

Devel opnment that such a discount is part of an approved econom c

devel opnent package involving state or local funding and is

necessary for econonic devel opnent to occur within this state

instead of another state.

(4) Nothing prevents paynment of all or part of the transition

charge by another party on a custoner's behalf if that paynent

does not contravene sections 4905.33 to 4905.35 of the Revised

Code or this chapter.

(B) The electric utility shall separately item ze and

disclose, or cause its billing and collection agent to separately

item ze and disclose, the transition charge on the custoner's bill

in accordance with reasonabl e SPECI FI CATI ONS t he comm ssi on shal

prescribe by rule under division (A of section 4928.06 of the
Revi sed Code.

Sec. 4928.38. (A) The application for the opportunity to

receive transition revenues that an electric utility files as part
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of its transition plan under section 4928.31 of the Revi sed Code

shal | specify whether the applicant is selecting the determ nation

of a transition charge pursuant to section 4928.39 or 4928.40 of

the Revised Code. This selection shall be binding and shall not be

subject to change for any reason on or after the date of the

application's filing.

(B) Pursuant to a transition plan approved under section

4928. 33 of the Revised Code, An electric utility in this state nay

receive transition revenues under sections 4928.31 to 4928. 40 of

the Revised Code, begqgi nning on The starting date of conpetitive

retail electric service. Except as provided in sections 4905.33 to

4905.35 of the Revised Code and this Chapter. an electric utility

that receives such transition revenues shall be wholly responsible

for how to use those revenues and wholly responsi bl e for whether

it is in a conpetitive position after the nmarket devel opnent

period. The utility's receipt of transition revenues shal

termnate at the end of the market devel opnent period. Wth the

termination of that approved revenue source, the utility shall be

fully on its own in the conpetitive market. The comm ssion shal

not authorize the receipt of transition revenues or any equival ent

revenues by an electric utility except as expressly authorized in
sections 4928.31 to 4928.40 of the Revi sed Code.

Sec. 4928.39. (A) in the case of an application under section

4928.31 of the Revised Code requesting the OPPORTUNITY to receive

transition revenues under this section., the transition charge for

each custoner class of each utility, except as otherw se provided

in division (B) of this section. shall be deternined by the public

utilities conmm ssion subtracting fromthat class's average rate

per kilowatt-hour the sum of the applicable unbundl ed transni ssion

and distribution rates for each class PLUS a benchmark for each

custoner class for the purpose of so determning the transition
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charge:

(1) A class's average rate per

Ki | owat t - hour

shal |

be set as

an _ampunt equal to the revenues for the class as reported in the

utility's 1997 FEderal energy regqul atory conmm ssion Form 1 divided

by the kilowatt-hour sales reported for the class in that

docunent .

(2) The applicable unbundl ed transm ssion and distribution

rates shall be the unbundl ed transm ssi on and DI STRI BUTI ON

conponents specified in the rate unbundling plan of the utility's

transition plan as set by the commi ssion for approval

under

section 4928.33 of the Revised Code.

(3)(a) Except as otherw se provided under division (B) of

this section, the benchmark for each custoner class shall be as
foll ows:
Resi dent.i al Commer ci al | ndustri al O her
Cust oner s Cust oner s Cust oner s Custoners
Cl evel and 5.375 5.081 3.281 4. 458
Electric
[Ilum nating
G ncinnat i 4.404 4.092 2.441 3.769
Gas &
Electric
Col unbus 4.526 4. 083 2.517 2.651
Sout her n
Power
Dayt on Power 4.270 3.764 2.185 3.376
& Light
Ohi o Edi son 4.630 4. 383 2. 585 3.201
Ohi 0 Power 4.032 3.627 2.073 5. 086
Tol edo Edi son5. 196 5. 160 3.094 4. 650
Monongahel a 4. 639 4.376 2. 720 7.528
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Power

(b) Each benchmark in division (A)(3)(a) of this section is

determ ned by addi ng variable cost as determ ned under division

(A)(4) of this section and a class adder as determn ned under

division (A (7) of this section.

(4) Variable cost is deternm ned by adding, to account costs

in division (a)(5) of this section, ten per cent of the class

average rate per kil owatt-hour.

(5) Account costs for calculating variable cost under

division (a)(4) of this section are derived by dividing by the

total kilowatt-hour sales reported in the utility's 1997 Federa

enerqgy requlatory commi ssion Form1l the sumof all expenses

reported in that docunent for Accounts 500 through 509, excluding
507, 512 through 514, 517 through 524, 530 through 532. 546
t hrough 549, and 555 through 557.

(6) The class adder for the industrial class is set at zero.

The cl ass adder for each other class is deternined by applving a

class allocator to a total anmpbunt equal to 1.5 cents per

kKilowatt-hour multiplied by the total kilowatt-hour sales for 1997

for the residential, commercial, and other classes of the

utility's custoners, as reported in the utility's 1997 Federa

energy requl atory comm ssion Form 1.

(7) The class allocator is determ ned based upon each class's

contribution to total revenues. Each such contribution is

determined by multiplying the applicable class average rate per

kKilowatt-hour in 1997 by that class's sales as reported in the

utility's 1997 Federal energy regqul atory conmi ssion Form 1. Each

class contribution is divided by the sumof the contributions for

the residential, commercial, and other classes to derive the class

al | ocat or.

(B) only if the benchmark plus the applicable unbundl ed
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transm ssion and distribution rate for a custoner class exceeds
the class AVERAGE rate per kilowatt-hour, the TRANSI TI ON charge
for the class shall be set at zero, and the commi ssion shall set
the benchmark equal to the CLASS s aVERACE rate per Kkilowatt-hour
| ess THe APPLI CABLE unbundl ed transm ssion and distribution rate.

(C) The transition charge under divisions (A and (B) of this

section shall be adjusted to reflect the effect of any change in

the taxation of electric utilities or electric services as

prescribed in . B. No. of the 123rd general assenbly.

(D The expiration date of a transition charge determ ned

under DIVISi ONS (A to (€O of this section for each electric

utility and the expiration date of the utility's narket

devel opnment period shall be as follows: O eveland Electric
| LLUM NATI NG March 31, 2005; Cincinnati Gas & Electric, March 31

2004; Col unbus Sout hern Power, June 30, 2004; Dayton Power &
Li ght, Septenber 30, 2003: ohio edison, March 31, 2005; Ohio
Power, March 31, 2005:; TO.EDO Edi son, March 31, 2005:; and
Monongahel a power., March 31, 2002.

(E) The transition charge determ ned pursuant to divisions

(A) to (D) of this section shall not be adjusted by the conmi ssion

during the utility's narket devel opnent period for any reason

except that, three nonths prior to the mdpoint of a utility's

mar ket devel opnent period, the conmm ssion shall initiate a

proceedi ng and conclude it prior to the end of the three nonths to

deternm ne whether only the transition charge for residential and

commercial consunmers should be adjusted and so fixed for the

remai nder of the period specified in division (d) of this section.

the approach under this section assunes a conposite nmarket price

for electricity of three cents per kilowatt-hour and assunes an

average of TWENTY per cent of the custoners of an electric utility

changing to an alternative generation supplier during the narket

devel opnent period. the conm ssion nmay adjust the transition
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charge under this division by adjusting only the benchmark if,

after reasonabl e notice and opportunity for hearing, the

conmi ssion finds that either of those assunpti ons have changed

significantly during the tine in which the charge has been in

effect. the commi ssion shall not adjust the charge for any other

reasons, including to recognize any gain or loss fromthe sale of

a utility asset during the market devel opnment peri od.

Sec. 4928.40. (A) In the case of an application under section

4928.31 of the Revised Code requesting the opportunity to receive

transition revenues under this section, the public utilities

conmi ssion shall deternmne a transition charge sufficient in each

vear of the utility's market devel opnent period to provide the

utility the opportunity to receive total allowable transition

revenues based solely on a consideration of the utility's

financial need as denonstrated by the electric utility's financial

books and records as of the date of filing. In establishing the

al | owabl e anpunt _of transition revenues for an electric utility

under this section. the comm ssion shall provide strictly for the

nai nt enance of the utility's basic financial inteagrity and for al

of the foll ow ng:

(1) The ampunt awarded is a direct result of imm nent

financial injury to the financial integrity of the utility as a

whole, is limted to the extent that the inm nent financial injury

was proxinmately caused by electric industry restructuring, and is

not otherwi se offset by the utility's opportunity to earn a fair

and reasonable rate of return on its electric transm Ssion or

distribution businesses or its opportunity to earn revenues in

state, national, and international markets.

(2) Under the standard set forth in division (A (1) of this

section and during the utility's narket devel opnent period, the

utility is able, based on a cash flow analysis of the utility, to
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neet its then-existing | egal debt obligations not otherw se

mtigatable and to provide a nodest dividend to sharehol ders. For

the purpose of calculating the anbunt of allowable transition

revenues under this section. the conm ssion shall assune paynent

of a npdest dividend deternmi ned by the comm ssion solely for the

pur pose of this section.

(3) The ampunt awarded is the m ni mum anpbunt required to

prevent or nmitigate such financial injury.

(4) The transition charge approved under section 4928. 33 of

the Revised Code allows for the maxi mum anpunt of conpetition to

devel op during the utility's narket devel opnent period. consi stent

with the standards stated in divisions (A (1) to (3) of this

section. Accordingly, to the extent the conm ssion deternines

feasible, the transition charge shall decline during each yvear of

t he peri od.

As a further condition of having the opportunity to receive

transition revenues under this section, the electric utility shal

provide the comm ssion during the utility's market devel opnent

period with full access to its books and records and the books and

records of its affiliates solely for the purpose of detern ning

the electric utility's financial integrity under this section.

Parties to the application approval proceedi ng may propose, and

the conm ssion may adopt, such true-up procedures as are necessary

to ensure that the standards set forth in divisions (A (1) to (4)

of this section are net.

(B) the expiration date of a transition charge specified

under division (A of this section and of the utility's nmarket

devel opnent period shall be March 31, 2005. however., three nonths

prior to the midpoint of the utility's market devel opment peri od,

the commi ssion shall initiate a proceeding and conclude it prior

to the end of the three nonths to detern ne whether circunstances

have changed significantly since the beqginning of the market

Page 98

2987
2988
2989
2990
2991
2992

2993
2994

2995
2996
2997
2998
2999
3000
3001

3002
3003
3004
3005
3006
3007
3008
3009
3010
3011

3012
3013
3014
3015
3016
3017
3018



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

devel opnment period such that an extension of the expiration date

is warranted. if, after reasonable notice and opportunity for

heari ng, the comm ssion makes such a determnation, it shall

report its findings and any recommendati ons to the genera

assenbly, and shall extend the expiration date only in accordance

with such further legislation as is enacted by the genera

assenbl y.

Sec. 4928.41. The transition revenue authority provided under
sections 4928.31 to 4928.40 of the Revised Code for electric

utilities does not affect the authority of an electric cooperative

in this state to receive transition revenues.

Sec. 4928.42. PRIOR TO THE STARTI NG DATE OF COWVPETI TI VE
RETAIL ELECTRIC SERVICE, THE public utilities COM SSION, I N
CONSULTATI ON W TH THE CONSUMERS' COUNSEL AND W TH OTHER STATE
AGENCI ES AS CONSI DERED NECESSARY, SHALL PRESCRI BE AND ADOPT BY
ORDER A GENERAL PLAN BY WHI CH EACH ELECTRIC UTILITY shalL PROVI DE
DURI NG | TS MARKET DEVELOPMENT PERI OD CONSUMER EDUCATI ON ON
ELECTRI C RESTRUCTURI NG UNDER this chapter. THE GENERAL PLAN SHALL
REQUI RE the UTILITIES TO SPEND ON SUCH CONSUMER EDUCATI ON W THI N
their respective CERTIFIED D STRIBUTION SERVICE TERRITORi es | N THE
AGGREGATE UP TO SI XTEEN M LLI ON DOLLARS | N THE FI RST YEAR OF THAT
PERI OD AND AN ADDI TI ONAL SEVENTEEN M LLI ON DOLLARS I N THE
AGGREGATE | N DECREASI NG AMOUNTS OVER THE REMAI NI NG YEARS CF each
utility's MARKET DEVELOPMENT PERI OD, W TH THE AGGREGATE AMOUNTS
Dl VI DED AMONG THE UTI LI TI ES BASED ON THEI R RESPECTI VE NUMBER OF
CUSTOVERS AS OF DECEMBER 31, 1997. THE GENERAL PLAN SHALL PROH Bl T
SUCH CONSUMER EDUCATI ON FROM OCCURRI NG | N COVBI NATI ON W TH
MARKETI NG FOR THE UTILITY' S OR ITS AFFILIATE S RETAIL ELECTRI C

SERVI CES. transition revenues provided under sections 4928.31 to

4928. 40 of the Revised Code include the costs of the consuner

education required under this section.
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Sec. 4928.43. (A) At the sane tinme it files a transition plan

under section 4928.31 of the Revised Code, an electric utility

shall file with the public utilities conm ssion solely for

information purposes a plan for providing severance, retraining,

early retirenent, retention. outplacenent, and other assistance

for the utility's enployees whose enploynent in electric

generation-related activities and other related areas is affected

by electric industry restructuring under this chapter. this

enpl oyee assi stance plan shall not be deened a part of the

transition plan for purposes of sections 4928.31 to 4928.40 of the

Revi sed Code., but shall be included in the public notice of the

utility's filing under division (B) of section 4928.31 of the

Revi sed Code and shall be included in the record required under

division (c) of section 4928.32 of the Revised Code. Transition

revenues provi ded under sections 4928.31 to 4928.40 of the Revised

Code include the costs of such assi stance.

(B) Each state agency that provides enpl oynent assistance and

job training prograns, including the bureau of enploynent services

and the departnment of devel opnent, shall provide concentrated

attention through those prograns to assisting enpl oyees whose

enploynent in electric generation-related activities and ot her

related areas is affected by electric industry restructuring under

this chapter.

Sec. 4928.44. (A This section does not apply to an electric

utility if neither it nor any of its affiliates owns or controls

any electric generation facilities in this state.

(B) a conpetitive auction of retail electric generation

service shall be held for the auction custoners of an electric

utility for the twelve-nonth period beqginning on the first day of

the conpetitive auction period. thereafter, such yearly
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conpetitive auctioning of the utility's auction custoners shall

continue until the public utilities conm ssion by order decl ares

the auctioning term nated, upon a conmm ssion finding that neither

the utility nor any of its affiliates owns or controls any

generating facilities in this state or that there is effective

conpetition in the utility's certified territory. the burden of

proof in either instance shall lie with the utility. upon issuance

of a termnation order under this division, conpetitive auctioning

of such retail electric service is term nated and shall not be

renewed by the commni ssi on

(© At the end of conpetitive auctioning for a particul ar

electric utility, auction custoners, after reasonable notice.

shall default to the utility's standard service offer under
DIVISION (A) of section 4928.15 of the Revised Code until the

cust oner chooses an alternative supplier.

(D) an auction under this section shall be ACCOWLI SHED

t hrough an open, real-tine auction conducted by an i ndependent

party selected by the conm ssion. bid docunents shall address such

m ni num st andards of nmnagerial. financial, and technical

capability of the supplier to deliver power under the bid as the

commi ssion shall prescribe by rule under division (A of section

4928.06 of the Revised Code. The auction custoners of the electric

utility shall be auctioned in ten bl ocks, each representing ten

per cent of the aggreqgated | oad of those custoners.

(E) The conmmission shall select the wi nning bidders based on

the bids submtted by qualified bidders in the auction process

conducted by the independent party. The sole selection criterion

shall be |lowest price. The price charged an auction custoner shall

be the average price that results fromthe ten wi nning bids. the

price received by the wi nning bidder shall be the bidder's bid

price, and the conmi ssion shall develop a procedure providing for

Page 101

3080
3081
3082
3083
3084
3085
3086
3087
3088
3089

3090
3091
3092
3093
3094

3095
3096
3097
3098
3099
3100
3101
3102
3103
3104

3105
3106
3107
3108
3109
3110
3111



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

pronpt and fair disbursenent of revenues to wi nning bidders based

on _such bid prices.

(F) an auction custoner's bill shall disclose the price to be

paid by the custoner and state that the price for the generation

service was derived through conpetitive auction. The bill also

shal | disclose fuel nmix and environnental characteristics of the

fuel supply as required under division (F) of section 4928.10 of
t he Revi sed Code.

(G Until the conm ssion determ nes an acceptable bid in the

case of a technical flawin any part of an auction proposal for

the ten blocks of load, the electric distribution utility shal

supply generation for the auction custoners whose service is

affected by the technical flaw. the price for that generation
SERVI CE shall be the UNBUNALED generation service conponent

specified in the utility's schedule filed under section 4928. 34 of

the Revised Code, and such schedul e shall be in effect for that

tenporary service. such price shall be included in the cal cul ation

of the average price under DIVISION (E) of this section until such

time as a bid is accepted and the average price RECALCULATED

accordingly. If the electric distribution utility incurs a |oss

due to providing the tenporary service at the price specified in

the schedul e, the conmm ssion shall authorize the electric
distribution utility, through the filing of revised DI STRI BUTI ON

servi ce schedul es under section 4905.30 of the Revised Code, to

recover up to such ampunt of the |oss as the comm ssion considers

reasonabl e upon a deternmination that the utility supplied the

service at the | east cost given market conditions at the tine.

(H the commi ssion shall adopt rules under division (A) of

section 4928.06 of the Revised Code ensuring fairness in the

auction process and the performance of a w nni ng bidder, and

providing for default service if a wnning bidder fails to perform
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under the terns and conditions applicable to its provision of

service.

(1) an auction custoner may opt out of an auction pool under
this section at any tine upon paynent of any APPLI CABLE SW TCH NG

fee, which fee shall be a nom nal anmpbunt based on the w nni ng

bi dder's administrative costs. the switching fee shall be
DI SCLOSED in any bid submtted under this section.

(J) Conpetitive auctioning under this section is within the

authority of this state under section 722(g) of the "energy policy

act of 1992." 106 Stat. 2776, 16 U.S.C 824k(Q).

Sec. 4928.51. (A) There is hereby established in the state

treasury a universal service fund, into which shall be deposited

all universal service revenues remtted to the director of

devel opnent _under this section, for the exclusive purposes of

providing funding for the | owincone custoner assi stance prograns

and for the consuner education program authorized under section

4928. 56 of the Revised Code, and paying the adm nistrative costs

of the lowincone custoner assistance prograns and the consuner

education program Interest on the fund shall be credited to the

fund. disbursenments fromthe fund shall be nmade to any suppli er

that provides a conpetitive retail electric service to a custoner

who is approved to receive assistance under a specified | owincone

cust oner assi stance program and to any authori zed provider of

weat heri zation or energy efficiency service to a custoner approved

to receive such assistance under a specified | owincone custoner

ASSI STANCE pr odr am

(B) universal service revenues shall include all of the
foll ow ng:

(1) Revenues remtted to the director after collection by an

electric distribution utility begi nning on the starting date of
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conpetitive retail electric service, attributable to the

collection fromcustoners of the universal service rider

prescribed under section 4928.52 of the Revi sed Code;

(2) Revenues remtted to the director that have been

collected by an electric distribution utility begi nning on the

starting date of conpetitive retail electric service as custoner

paynment s under the percentage of incone paynent plan prodram

i ncl udi ng revenues remtted under division (c¢) of this section;

(3) adequate revenues remtted to the director after

collection by a MINICIPAL electric utility or electric cooperative

in this state not earlier than the starting date of conpetitive

retail ELECTRIC service upon the utility's or cooperative's

decision to participate in the | owincone custoner assistance

prograns. such REM TTANCES shall entitle the custoners of the

utility or cooperative to receive benefits fromthe | ow | NCOVE

cust oner assi stance prograns funded through the universal service

fund for the tine the utility or cooperative is such a
PARTI Cl PANT

(G beginning on the starting date of conpetitive retail

electric service, an electric distribution utility shall transfer

to the director the right to collect all arrearage paynents of a

custoner for percentage of incone paynent plan program debt owed

to the utility on the day before that date or retain the right to

collect that debt but remt to the director all programrevenues

received by the utility for that custoner

Sec. 4928.52. (A) Beginning on the starting date of

conpetitive retail electric service, the universal service rider

shall replace the percentage of incone paynent plan rider in

exi stence on the effective date of this section and shall be a

rider on retail electric distribution service rates as such rates

are determned by the public utilities comm ssion pursuant to this
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chapter. the universal service rider for the first five vears

after the starting date of conpetitive retail electric service

shall be the sumof all of the follow ng:

(1) the level of the percentage of incone paynent pl an

programrider in existence on the effective date of this section

(2) an amount equal to the |level of funding for | owinconme

custoner enerqgy efficiency prograns provided through electric

utility rates in effect on the effective date of this section

(3) any additional anmpbunt necessary and SUFFI Cl ENT to fund
through the uni versal service rider the ADM N STRATI VE costs of

the lowincome custoner Assl| STANCE prograns _and the consuner

education programcreated in section 4928.57 of the Revised Code.

(B) ILf, during or after the five-year period specified in

division (a) of this section, the director of devel opnent, after

CONSULTATION with the universal service advisory board, detern nes

that revenues in the universal service fund and revenues from

federal or other sources of funding for those prograns, including

general revenue fund appropriations for the ohio energy credit

program_ wll be insufficient to cover the adm nistrative costs of

the lowincome custonmer Assl| STANCE prograns _and the consuner

education program and provi de adequate funding for THOSE PROGRANS,

the director shall file a petition with the conm ssion for an

increase in the universal service rider. the comm ssion, after

reasonabl e notice and OPPORTUNI TY for hearing, may adjust the

uni versal service rider by the nm ni nrum anpbunt necessary to provide

the additional revenues. the conmmi ssion shall not decrease the

uni versal service rider without the approval of the director

after consultation by the director with the advi sory board.

(c) the universal service rider established under Dl VI SI ON

(A) or (B) of this section shall be set in such a nanner so as not

to shift anong the custoner classes of electric distribution
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utilities the costs of funding | owincone custoner ASS|I STANCE

prograns.

Sec. 4928.53. (A) Beginning on the starting date of

conpetitive retail electric service, the director of devel opnent

is hereby authorized to adm nister the | owincone custoner

assi stance progranms. for that purpose., the tax comm Ssioner and

the public utilities conmm ssion shall cooperate with and provide
such assistance as the director REQU RES FOR ADM N STRATI ON of the

| ow i hcone custoner _assi stance prograns. the departnment shal

consolidate the adm nistration of and coordi nate the operations of

those prograns within the departnent to provide, to the nmaxi mum

extent possible, for efficient program adm nistration and a

one-stop application and ELIGABILITY determ nati on process at the

|l ocal | evel for consuners.

(BY(1) not later than june 30, 2000, the director, in

accordance with chapter 119. of the Revised Code, shall adopt
rules to carry out sections 4928.51 to 4928.58 of the Revised Code

and ensure the effective and EFFI Cl ENT _ADM N STRATI ON and

operation of the | owincone custoner assistance prograns. the

rules shall take effect on the starting date of conpetitive ReTAl L

electric service.

(2) the director's authority to adopt rules under this

division for the Chio energy credit programshall be subject to

such rul e-maki ng AUTHORITY as is conferred on the director by
sections 5117.01 to 5117.12 of the Revi sed Code.

(3) the director's AUTHORITY to adopt rules under this

division for the percentage of incone payment plan program shall

include authority to adopt rules prescribing criteria for custoner

eligibility and policies REGARDI NG paynent arrangenents and

responsi bilities, procedures for verifying custoner eligibility,

procedures for disbursing public funds to suppliers and otherw se
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adm ni stering funds under the director's jurisdiction, and

requirenents as to tinely remttances of revenues described in
division (B) of section 4928.51 of the Revised Code the director's

authority in division (B)(3) of this section excludes authority to

prescribe service disconnection and custoner billing policies and

procedures and to address conpl ai nts agai nst suppliers under the

per cent age of paynent plan program which excluded authority shal

be exercised by the public utilities comm ssion, in coordination

with the director. Rules initially adopted by the director for the

per centage of incone paynent plan program shall incorporate the

eligibility criteria and paynent arrangenent and responsibility
policies set forth in rule 4901:1-18-04(B) of the Oiio

Adnm nistrative Code in effect on the effective date of this

section.

Sec. 4928.54. Begi nning on the starting date of conpetitive

retail electric service, the director of devel opnent may aggregate

percentage of incone paynent plan program custoners for the

pur pose of conpetitively auctioning the supply of conpetitive

retail electric generation service to bidders certified under

section 4928.08 of the Revised Code and further qualified under

ELIGBILITY criteria the director prescribes by rul e under
division (b) of section 4928.53 of the Revised Code after

consultation with the conmission and electric |light conpanies

regardi ng any such rule. the objectives of the auction shall be to

provide reliable retail electric generation service at the | owest

cost to the custoners., and the sole selection criterion for a

wi nning bid shall be |lowest bid price. the rules adopted by the

director under division (b) of section 4928.53 of the Revised Code

shall ensure a fair and unbi ased auction process and the

performance of any w nni ng bi dder.

Sec. 4928.55. (A) there is hereby created the universal
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service ADVI SORY board. consisting of fifteen nmenbers as foll ows:
the director of devel opnent, the CHAI RPERSON of the public

utilities comm ssion, and the consuners' counsel, each serving

ex-officio and represented by a designee at the official's

discretion; two nenbers of the house of representatives appointed

by the speaker of the house of representatives, NEITHER of the
SAME POLI TI CAL party, and two nenbers of the senate appoi nted by

the president of the senate, neither of the same political party:

and ei ght nmenbers appointed by the governor with the advice and

consent of the senate, consisting of one representative of

suppliers of conpetitive retail electric service, one

representative of the residential class of electric utility

custoners, one representative of the industrial class of electric

utility custoners, and one representative of the comrercial class

of electric utility custoners, one custoner RECEI VI NG assi st ance

under one or nore of the | owincone custoner assi stance prograns,

to represent custoners eligible for any such assi stance, one

representative of the general public. one representative of |oca

in-take agencies. and one representative of a conmunity-based

organi zation serving | owincone custoners. initial appointnents
shall be nmade not later than June 30, 2000.

(B) Initial ternms of three of the appointed nmenbers shall end

on June 30, 2003, and initial terns of the remmining three
appoi nt ed MEMBERS shall end on june 30, 2004. thereafter, terns of

appoi nted nenbers shall be for three vears, with each term endi ng

on the sanme day of the same nobnth as the termit succeeds. each

nenber _shall hold office fromthe date of the nmenber's appoi ntnent

until the end of the termfor which the nenber was appoi nt ed.

nenbers may be reappoi nt ed.

Vacanci es shall be filled in the manner provi ded for original

appoi nt nents. Any nenber APPO NTED to fill a vacancy occurring

prior to the expiration date of the termfor which the nenber's
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predecessor was appoi nted shall hold office as a nenber for the

REMAI NDER of that term a nenber shall continue in office after

the expiration date of the nenber's termuntil the nenber's

successor takes office or until a period of sixty days has

el apsed., whi chever occurs first.

(C) Board nenbers shall be reinbursed for their actual and

necessary expenses incurred in the perfornmance of board duties.
such REI MBURSEMENTS constitute administrative costs of the

| owi hcone custoner_assi stance prograns _for the purpose of
division (A of section 4928.51 of the Revi sed Code.

(d) the advisory board shall select a chairperson from anong

its nmenbers. only board nenbers appointed by the governor with THE

advi ce and consent of the senate shall be voting nenbers of the

board; each shall have one vote in all deliberations of the board.

a mpjority of the voting nmenbers constitute a quorum

(e) the duties of the advisory board shall be to advise the

director in the admnistration of the UNl VERSAL service fund and

the lowincome custonmer assistance prograns and advi se the

director on the director's recomrendation to the commi SSion

regardi ng the appropriate |l evel of the universal service rider

(f) the advisory board is not an agency, as defined in

section 101.82 of the Revised Code, for purposes of divisions (A
and (B) of section 101.84 of the Revi sed Code.

Sec. 4928.56. The director of devel opnent shall establish an

energy efficiency and weatheri zati on programtargeted to

hi gh-cost. hi gh-vol une use structures occupi ed by customers

eligible for the percentage of incone PAYMENT plan program w th

the goal to reducing the energy bills of the occupants. Acceptance

of enerqy efficiency and WEaTHERI ZATI ON servi ces provi ded by the

program shall be a condition for the eligibility of any such
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custoner to participate in the percentage of incone paynent plan

program_ Any difference between universal service fund revenues

under section 4928.51 of the Revised Code and any savings in

per cent age of incone paynent plan programcosts as a result of

conpetitive auctioning under section 4928.54 of the Revi sed Code

shall be reinvested in the targeted enerqgy EFFI Cl ENCY and

VWEat HERI ZATI ON program if there are no savings, each electric

utility that collects revenues fromits custoners to fund energy

efficiency programs shall remt those revenues to the director

pursuant to rules adopted under division (B) of section 4928.53 of

the Revi sed Code.

Sec. 4928.57. The director of devel opnent nmay adopt rules in

accordance with Chapter 119. of the Revised Code establishing an

education programfor consuners eligible to participate in the

| owi hcone _custoner _assi stance prograns. the education program

shall provide information to consuners reqgardi ng energy efficiency

and energy conservation.

Sec. 4928.58. On and after the starting date of conpetitive

retail electric service, the director of devel opnent shall provide

a report every two vears until 2008 to the standing committees of

the general assenbly that deal with public utility matters,

regardi ng the effectiveness of the | owincone custoner assistance

prograns_and the consuner education program and the effectiveness

of the energy EFFICI ENCY revol ving | oan program created under
sections 4928.61 to 4928.64 of the Revi sed Code.

Sec. 4928.61. (A) There is hereby established in the state

treasury an enerqgy efficiency revolving |loan fund, into which

shal|l be deposited all energy EFFI Cl ENCY revenues renitted to the

director of devel opnent under division (B) of this section, for

the exclusive purposes of funding the enerqgy efficiency revolving
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| oan program created under section 4928.62 of the Revised Code and

payi ng the progranis adm ni strative costs. Interest on the fund

shall be credited to the fund.

nclude all of the

(B) enerqgy efficiency revenues shall

foll owi ng:

(1) revenues renitted to the director after collection by

each electric DISTRIBUTION utility in this state of a surcharge on

retail electric distribution service rates as such rates are

determ ned by the public utilities conm ssion pursuant to this

chapter. the ampbunt of the surcharge shall vary by certified

territory, shall be an anpunt per kilowatt-hour as defined in

section 4909. 161 of the Revised Code., and shall equal the anmount

in the utility's rates in effect on the effective date of this
section that is attributable to the utility's energy EFFI Cl ENCY OR

denmand- si de _nmanagenent prograns. The surcharge shall be inposed

begi nning on the starting date of conpetitive retail electric

service and shall terninate at the end of five vears foll ow ng

that starting date or until the enerqy efficiency revolving | oan

fund reaches one hundred nmillion dollars, whichever is first.

(2) Revenues fromenerqgy efficiency revolving | oan program

| oan repaynents and paynents from energy efficiency revolving | oan

program | oan coll ections pursuant to section 4928.62 of the
Revi sed Code;

(3) Adequate revenues remtted to the director after

collection by a MUNICIPAL electric utility or electric cooperative

in this state not earlier than the starting date of conpetitive

retail electric service upon the utility's or cooperative's

decision to participate in the energy efficiency revolving | oan

PROGRAM Such remttances entitle the custoners of the utility or

cooperative to receive benefits fromthe energy efficiency

revolving |l oan programfor the tine the utility or cooperative is
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such a participant.

(C) each electric distribution utility in this state shall

remt to the director on a quarterly basis the revenues described

in divisions (B)(1) and (2) of this section. Such renittances

shall begin with the first quarter following the starting date of
conpetitive RETAIL ELECTRIC service as defined in SECTI ON 4928. 01

of the Revised Code and continue only until the end of five years

following that starting date or until the energy efficiency

revolving | oan fund reaches one hundred mllion dollars, whichever

is first.

Sec. 4928.62. (A Beginning on the starting date of

conpetitive retail electric service, there is hereby created the

energy EFFI ClI ENCY revolving | oan program which shall be

adm ni stered by the director of devel opnent. Under the program

the director may AUTHORI ZE t he use of npbneys in the energy

efficiency revolving |loan fund for financial assistance for

projects in this state. the assistance shall be distributed anong

the certified territories of electric distribution utilities in

amounts proportionate to the remittances of the utilities under
division (B)(1) of section 4928.61 of the Revised Code. the

assi stance shall be in the formof |oans at bel ow narket rates,

| oan GUARANTEES for such | oans, and |inked deposits for such | oans

t hrough approved | ending institutions. the director shall not

AUTHORI ZE fi nanci al assi stance under the program unl ess the
director first DETERM NES all of the follow ng:

(1) the project will include an investnent in products,

technol ogi es, or services for residential, small commercial and

snmal |l industrial business, |ocal governnent, educational

institution, nonprofit ENTITY, or agricultural customers of an

electric distribution utility in this state or a participating

MUNI Cl PAL el ectric utility or electric cooperative in this state.
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(2) the project will | MPROVE enerqgy efficiency in a cost

efficient manner by using both the npbst appropriate national,

federal, or other standards for products as determ ned by the

director, and the best practices for use of technol ogy. products,

or _services in the context of the total facility or buildinag.

(3) the project will benefit the econonic and environnental

welfare of the citizens of this state.

(4) the receipt of financial assistance is a major factor in

the applicant's decision to proceed with or invest in the project.

(B) In carrying out sections 4928.61 to 4928. 65 of the

Revi sed Code., the director may do all of the follow ng for THE

PURPCSE of the enerqy efficiency revolving | oan program

(1) acquire in the nane of the director any property of any

kind or character in accordance with this section, by purchase,

pur chase at foreclosure, or EXCHANGE. on such terns and in such

nmanner _as the director consi ders proper

(2) make and enter into all contracts and agreenents

necessary or incidental to the performance of the director's

duties and the exercise of the director's powers under those

sections;

(3) enploy or enter into contracts with financial

consul tants, narketing consultants, consulting engi neers,

architects, managers., construction experts, attorneys, technical
MONI TORS, enerqgy eval uators, OR OTHER EMPLOYEES or agents as the

director considers necessary. and shall fix their conpensation

(4) adopt rules prescribing the application procedures for

financial assistance under the program the terns and conditions

of any loans, | oan guarantees, |inked deposits, and contracts;

criteria pertaining to the eligibility of participating |enders:;

and any OTHER MATTERS necessary for the inplenentation of the
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program

(5) do all things necessary and appropriate for the operation

of the program

(G financial statenents. financial data. and trade secrets

submtted to or received by the director froman applicant or

recipient of financial assistance under sections 4928.61 to
4928.65 of the Revised Code, or any | NFORVATION taken fromthose

statenents, data, or trade secrets for any purpose, are not public

records for the purpose of section 149.43 of the Revised Code.

Sec. 4928.63. (A) there is hereby created the enerqgy

efficiency revolving | oan program advl SORY board, consisting of

sixteen nenbers as follows: the director of devel opment. the

CHAI RPERSON of the public utilities conm ssion, the consuners'

counsel, and the director of the air quality devel opnent

authority, each serving ex-officio and represented by a desi gnee

at the official's discretion; two nenbers of the house of

representatives appointed by the speaker of the house of
representatives, NEITHER of the SAME PCOLITICAL party, and two

nenbers of the senate appointed by the president of the senate,

neither of the sane political party: and eight representatives

appoi nted by the governor with the advice and consent of the

senate, consisting of one representative of environnenta

protection interests, one representative of the residential class

of electric utility custoners, one representative of the

i ndustrial class of electric utility custoners, and one

representative of the commercial class of electric utility
custoners, one REPRESENTATI VE of AGRI CULTURAL or rural custoners

of an electric utility, one representative of lending institutions

in this state, one representative of the general public, and one

per son CONSI DERED an expert in enerqgy efficiency or renewabl es

technology. initial appointnents shall be made not |later than June
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30, 2000.

(b) initial ternms of three of the appointed nenbers shall end

on june 30, 2003, and initial terns of the remmining three
APPO NTED MEMBERS shall end on june 30, 2004. thereafter. terns of

appoi nted nenbers shall be for three vears, with each term endi ng

on the sane day of the sane nonth as the termit succeeds. each

nenber _shall hold office fromthe date of the menber's appoi nt nent

until the end of the termfor which the nenber was appoi nt ed.

nenbers nmay be reappoi nt ed.

vacanci es shall be filled in the manner provi ded for original

appoi ntnents. any nenber APPO NTED to fill a vacancy occurring

prior to the expiration date of the termfor which the nenber's

pr edecessor was appointed shall hold office as a nenber for the

REMAI NDER of that term a nenber shall continue in office after

the expiration date of the nenber's termuntil the nenber's

successor takes office or until a period of sixty days has

el apsed, whi chever occurs first.

(C board nenbers shall be reinbursed for their actual and

necessary expenses incurred in the perfornmance of board duties.

such rei nbursenents constitute adm nistrative costs of the enerqgy

efficiency revolving | oan program for the purpose of DI VISION (A
of section 4928.61 of the Revi sed Code.

(D) The advi sory board shall select a chairperson from anong

its nenbers. only appointed nenbers shall be voting nenbers of the

board and shall have one vote in all deliberations of the board. a

npjority of the voting nmenbers constitute a quorum

(e) the duties of the advisory board shall be to advise the

di rector of devel opnent on the administration of the enerqy

efficiency revolving | oan program and the energy EFFI Cl ENCY

revolving | oan program fund under sections 4928.61 to 4928. 64 of
t he Revi sed Code.
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(f) the advisory board is not an agency, as defined in

section 101.82 of the Revised Code, for purposes of divisions (A
and (B) of section 101.84 of the Revi sed Code.

Sec. 4928.64. the director of devel opnent and the enerqy

efficiency revolving | oan fund advi sory board have the powers and
duties provided in sections 4928.61 to 4928. 63 of the Revised

Code, in order to pronpte the welfare of the people of this state,

to stabilize the econony, to ASSIST in the inprovenent and

devel opnment within this state of not-for-profit entity,

industrial, comrercial, DISTRIBUTION, residential, and research

bui Il dings and activities reqguired for the people of this state, to

inprove the ECONOM C wel fare of the people of this state, and al so

to ASSIST in the i nprovenent of air, water, or thernmal PO.LUTI ON

control facilities and SAOid waste disposal facilities. it is

hereby deterni ned that the acconplishnent of those purposes is

essential so that the people of this state may maintain their

present high standards in conparison with the people of other

states and so that opportunities for inproving the econonic

welfare of the people of this state, for inproving the housing of

residents of this state, and for favorable markets for the

products of this state's natural resources, agriculture, and

manuf acturing shall be inproved; and that it is necessary for this

state to establish the program authorized pursuant to sections
4928.61 to 4928.63 of the Revised Code, to establish the energy

efficiency revolving | oan program and program fund and the enerqgy

efficiency REVO VI NG | oan program advi sory board, and to vest the
director and the board with the powers and duties PROVIDED in
sections 4928.61 to 4928. 63 of the Revised Code.

Sec. 4933.33. Annually, each electric |ight conpany shal
cause to appear on each custoner bill, or shall distribute to each

of its custoners, the follow ng statenent:
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"Under state |law, the anpbunt you are being billed includes:

(1) Goss—receipts Kilowatt-hour taxes that have been in
ef fect since 4969 2001 and are currently at $........ % ( The

current teotalpercentage dollar figure of the toetalgrossreceipts
kil owatt-hour taxes |evied in—Chapter5727- by section 5727.81 of

t he Revi sed Code and—any—eother—seetion—of—taw shall be placed in
the bl ank); and

(2) Assessnents to assist in the support of the operations of
the PUCO and the office of the consuners' counsel that have been

in effect since 1912 and 1977, respectively."

Nothing in this section shall be construed to nmean either
that an electric |light conpany operated not for profit er—enethat
s—owned—or—operated by a rmunicipalcorporation is subject to this
section, or that an electric |ight conpany subject to this section
may not cause such appearance or distribute such statenment on a

nore frequent basis.

Sec. 4933.81. As used in sections 4933.81 to 4933.90 of the
Revi sed Code:

(A) "Electric supplier” means any electric |ight conmpany as
defined in section 4905.03 of the Revised Code, including electric
I i ght conpani es organi zed as nonprofit corporations, but not

i ncl udi ng & nuni ci pal eerperation corporations or other writ+ units

of local governnment that prevides provide electric service.

(B) "Adequate facilities" means distribution lines or
facilities having sufficient capacity to neet the maxi num
estimated electric service requirenents of its existing custoners
and of any new custoner occurring during the year follow ng the
comrencenent of permanent electric service, and to assure all such
custormers of reasonable continuity and quality of service.

Distribution facilities and lines of an electric supplier shall be
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consi dered "adequate facilities" if such supplier offers to
undertake to nmake its distribution facilities and |ines nmeet such
service requirenments and ean, in the deternination of the public

utilities comm ssion, can do so within a reasonable tine.

(C "Distribution line" means any electric |ine having—a

which that is being or has been used primarily to provide electric
service directly to electric | oad centers by the owner of such

i ne.

(D "Existing distribution line" means any distribution |line
of an electric supplier which was in exi stence on January 1, 1977,
or under eenstrueteon CONSTRUCTI ON on sueh that date.

(E) "Electric load center" neans all the electric-consuni ng
facilities of any type or character owned, occupied, controll ed,

or used by a person at a single location, which facilities have

been, are, or will be connected to and served at a netered point
of delivery and to which electric service has been, is, or will be
r ender ed.

(F) "Electric service" neans retail electric service
furnished to an electric load center for ultinmate consunption and
does—not—i-nhelude, but excludes furnishing electric power or energy

at wholesale for resale. In the case of a for-profit electric

suppli er and beqi nning on the starting date of conpetitive retail

electric service as defined in section 4928.01 of the Revised

Code, "electric service" also excludes a conpetitive retai

electric service. In the case of a not-for-profit electric

supplier and beginning on that starting date, "electric service"

al so excludes any service conponent of a conpetitive retai

electric service that is specified in an irrevocable filing the

electric supplier makes with the public utilities comm ssion for

i nformational purposes only to elininate permanently its certified
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territory under sections 4933.81 to 4933.90 of the Revised Code as

to that service conponent. the filing shall specify the date on

whi ch such territory is so elimnated. notw thstandi ng division

(B) of section 4928.01 of the Revised Code., such a service

conponent _may include retail ancillary, nmetering, or billing and

collection service irrespective of whether that service conponent

has or has not been declared conmpetitive under section 4928. 04 of

the Revised Code. upon receipt of the filing by the conm ssi on

the not-for-profit electric supplier's certified territory shal

be elimnated pernanently as to the service conponent specified in

the filing as of the date specified in the filing. nothing in this

di vi si on AUTHORI ZES conmmi ssi on _supervi sion _or REGJUATI ON of the

provision of retail electric service by a not-for-profit electric

supplier. as used in this division, "conpetitive retail electric

service" and "retail electric service" have the sane neani ngs as
in section 4928.01 of the Revised Code.

(G "Certified territory" means a geographical area the
boundari es of which have been established pursuant to sections
4933.81 to 4933.90 of the Revised Code within which an electric

supplier is authorized and required to provide electric service.

(H "Other unit of local governnent" means any governnent al
unit or body that may cone into existence after the effective date
of this section with powers and authority sinmlar to those of a
nmuni ci pal corporation, or which that is created to replace or
exerci se the rel evant powers of any one or nore nunicipa

cor porations.

Sec. 4935.04. (A) As used in this chapter:

(1) "Major utility facility" means+

(a) Ar—eleet+riec—generatingplant—andassectatedtacHities
e ’ I 1 . . .
regawatts—er—Hoerer
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b} An electric transnission line and associated facilities

of a design capacity of one hundred twenty-five kilovolts or nore;

{er(b) A gas or natural gas transmi ssion |line and associ at ed
facilities designed for, or capable of, transporting gas or
natural gas at pressures in excess of one hundred twenty-five

pounds per square inch.

"Major utility facility" does not include electric, gas, or
natural gas distributing |ines and gas or natural gas gathering
lines and associated facilities as defined by the public utilities
comm ssion; facilities owned or operated by industrial firns,
persons, or institutions that produce or transmt gass or natural
gas, or electricity primarily for their own use or as a byproduct
of their operations; gas or natural gas transm ssion |lines and
associated facilities over which an agency of the United States
has certificate jurisdiction; facilities owned or operated by a
person furnishing gas or natural gas directly to fifteen thousand

or fewer custoners within this state.

(2) "Person" has the neaning set forth in section 4906.01 of
t he Revi sed Code.

(B) Each person owning or operating a gas or natural gas
transm ssion |ine and associated facilities within this state over
whi ch an agency of the United States has certificate jurisdiction
shall furnish to the comm ssion a copy of the energy infornmation

filed by the person with that agency of the United States.

(C) Each person owning or operating a najor utility facility
within this state, or furnishing gas, natural gas, or electricity
directly to nore than fifteen thousand custonmers within this state
annual ly shall furnish a report to the conm ssion for its review
The report shall be termed the long-termforecast report and shal

cont ai n:

(1) A year-by-year, ten-year forecast of annual energy
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demand, peak | oad, reserves, and a general description of the

resource plan to neet demand
(2) A range of projected |oads during the period;

(3) A description of nmajor utility facilities planned to be

added or taken out of service in the next ten years, including

prospective sites for generatingplants—and, to the extent the

information is avail able, prospective sites for transm ssion |ine

| ocati ons;

(4) For gas and natural gas, a projection of anticipated

supply, supply prices, and sources of supply over the forecast

peri od;

{6) A description of proposed changes in the transm ssion

system pl anned for the next five years;

A-(6) A nonth-by-nmonth forecast of both energy demand and
peak load for electric utilities, and gas sendout for gas and
natural gas utilities, for the next two years. The report shal
describe the major utility facilities that, in the judgnment of
such person, will be required to supply system demands during the
forecast period. The report froma gas or natural gas utility
shall cover the ten- and five-year periods next succeeding the
date of the report, and the report froman electric utility shal
cover the twenty-, ten-, and five-year periods next succeeding the
date of the report. Each report shall be made available to the
public and furnished upon request to municipal corporations and
governnent al agencies charged with the duty of protecting the
envi ronment or of planning | and use. The report shall be in such

formand shall contain such information as nay be prescribed by
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t he conm ssi on.

Each person not owning or operating a major utility facility
within this state and serving fifteen thousand or fewer gas+ or

natural gas, or electric custonmers within this state shall furnish

such information as the conm Ssi on may—+egui+e requires.
(D) The conmm ssion shall:
(1) Review and comment on the reports filed under division

(O of this section, and nake the information contai ned thereir in

the reports readily available to the public and other interested

gover nnment agenci es;

(2) Conpile and publish each year the genreral—tocatiens—of
the—proposed—power—plant—sites—and general |ocations of proposed

and existing transmssion line routes within its jurisdiction as
identified in the reports filed under division (C) of this
section, identifying the general |ocation of such sites and routes
and the approxi mate year when construction is expected to
commence, and to make such information readily available to the
public, to each newspaper of daily or weekly circulation wthin
the area affected by the proposed site and route, and to

interested federal, state, and | ocal agencies;
(3) Hold a public hearing:

(a) On the first long-termforecast report filed after
January 11, 1983;

(b) At least once in every five years, on the | atest report

furni shed by any person subject to this section;

(c) On the latest report furni shed by any person subject to
this section if the report contains a substantial change fromthe
precedi ng report furnished by that person. "Substantial change"

i ncludes, but is not limted to:

() it Lot : .
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: oy el
i si E : Lon

- A change in forecasted peak | oads or energy consunption
over the forecast period of greater than an average of one-half of

one per cent per year;

H++(ii) Denonstration of good cause to the conm ssion by an

interested party.

The commission shall fix a tinme for the hearing, which shal
be not later than ninety days after the report is filed, and
publish notice of the date, tinme of day, and | ocation of the
hearing in a newspaper of general circulation in each county in
whi ch the person furnishing the report has or intends to | ocate a
major utility facility and will provide service during the period
covered by the report. The notice shall be published not |ess than
fifteen nor nore than thirty days before the hearing and shal

state the matters to be consi dered.

Absent a showi ng of good cause, the conmission shall not hold
heari ngs under division (D)(3) of this section with respect to
persons who, as the prinmary purpose of their business, furnish
gass> or natural gas, or electricity directly to fifteen thousand
or fewer custoners within this state solely for direct consunption

by those custoners.

(4) Require such information from persons subject to its
jurisdiction as necessary to assist in the conduct of hearings and

any investigation or studies it may undertake;

(5) Conduct any studies or investigations that are necessary
or appropriate to carry out its responsibilities under this

secti on.

(E)(1) The scope of the hearing held under division (D)(3) of
this section shall be limted to issues relating to forecasting.

The power siting board, the office of consuners' counsel, and al

Page 123

3759
3760

3761
3762
3763

3764
3765

3766
3767
3768
3769
3770
3771
3772
3773
3774

3775
3776
3777
3778
3779
3780

3781
3782
3783

3784
3785
3786

3787
3788
3789



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

ot her persons having an interest in the proceedi ngs shall be
af forded the opportunity to be heard and to be represented by

counsel. The comm ssion may adjourn the hearing fromtinme to tine.

(2) The hearing shall include, but not be limted to, a

revi ew of:

(a) The projected | oads and energy requirenments for each year

of the peri od;

(b) The estimated installed capacity and supplies to neet the

projected | oad requirenents.

(F) Based upon the report furnished pursuant to division (CQ
of this section and the hearing record, the conmi ssion, within
ninety days fromthe close of the record in the hearing, shal

determne if:

(1) Al information relating to current activities,
facilities agreenments, and published energy policies of the state

has been conpletely and accurately represented;

(2) The load requirenents are based on substantially accurate

hi storical information and adequate net hodol ogy;

(3) The forecasting nmethods consider the relationships

bet ween price and energy consunption

(4) The report identifies and projects reductions in energy
demands due to energy conservation neasures in the industrial
commercial, residential, transportation, and energy production

sectors in the service area;

(5) Uility conpany forecasts of |oads and resources are
reasonable in relation to popul ation growh estimtes nmade by
state and federal agencies, transportation, and econom c
devel oprment plans and forecasts, and rmake reconmendati ons where

possi bl e for necessary and reasonable alternatives to neet
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forecasted el ectric power denand;

(6) The report considers plans for expansion of the regional
power grid and the planned facilities of other utilities in the

state;

(7) Al assunptions nmade in the forecast are reasonable and

adequat el y docunent ed.

(G The comm ssion shall adopt rules under section 111.15 of
the Revised Code to establish criteria for evaluating the
long-term forecasts of needs for gas and el ectric power

transni ssion service, to conduct hearings held under this section,

to establish reasonable fees to defray the direct cost of the
heari ngs and the review process, and such other rules as are

necessary and convenient to inplenment this section.

(H) The hearing record produced under this section and the
determ nati ons of the conm ssion shall be introduced into evidence
and shall be considered in deternining the basis of need for power
siting board deliberations under division (A) (1) of section
4906. 10 of the Revised Code. The hearing record produced under
this section shall be introduced into evidence and shall be
consi dered by the public utilities comrission in its initiation of
prograns, exani nations, and findi hgs—hvestigations—and—renedies
under section 4905.70 of the Revised Code, and shall be consi dered

in thelr the conmission's determnations with respect to the

establ i shment of just and reasonabl e rates under section 4909. 15
of the Revised Code and financing utility facilities and

aut hori zi ng i ssuance of all securities under sections 4905. 40,
4905. 401, 4905.41, and 4905.42 of the Revised Code. The forecast
findings also shall serve as the basis for all other energy

pl anni ng and devel opnent activities of the state governnent where
eleetrie—and gas data are required.

(1)(1) No court other than the suprene court shall have power
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to review, suspend, or delay any determ nation nade by the

conmm ssion under this section, or enjoin, restrain, or interfere
with the conmission in the performance of official duties. A wit
of mandanus shall not be issued agai nst the comm ssion by any

court other than the supreme court.

(2) Afinal determ nation made by the conm ssion shall be
reversed, vacated, or nodified by the suprene court on appeal, if,
upon consi deration of the record, such court is of the opinion

t hat such determ nati on was unreasonabl e or unl awf ul

The proceeding to obtain such reversal, vacation, or
nodi fication shall be by notice of appeal, filed with the
comm ssion by any party to the proceeding before it, against the
conm ssion, setting forth the determ nation appeal ed from and
errors conpl ained of. The notice of appeal shall be served, unless
wai ved, upon the commr ssion by |leaving a copy at the office of the

ehatrwan chai rperson of the commi ssion at Col unbus. The court may

permit an interested party to intervene by cross-appeal.

(3) No proceeding to reverse, vacate, or nodify a
determ nation of the commi ssion is commenced unl ess the notice of
appeal is filed within sixty days after the date of the

determ nati on.

Sec. 5117.01. {A» As used in this—echapter sections 5117.01 to

5117.12 of the Revi sed Code:

H-(A) "Credit" nmeans the credit on utility heating bills
granted under division (A) of section 5117.09 of the Revi sed Code.

2-(B) "Current nmonthly bill" means the anount charged for
energy consuned in the nost recent nonthly billing period and does

not include any past due bal ance.

3+(C) "Current total incone"” neans the adjusted gross income

of the head of household and the person's spouse for the six-nonth
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period beginning the first day of January and ending the thirtieth
day of June of the year in which an application is nmade, as
determ ned under the "Internal Revenue Code of 1954," 68A Stat. 3,
26 U.S.C. 1, as anmended, ninus the amount of disability benefits

i ncluded in adjusted gross inconme but not to exceed twenty-six
hundred dollars, plus old age and survivors benefits received
pursuant to the "Social Security Act,"” retirenent, pension
annuity, or other retirement paynents or benefits not included in
federal adjusted gross incone; paynents received pursuant to the
"Railroad Retirenent Act,"” 50 Stat. 307, 45 U.S. C. 228, and
interest on federal, state, and | ocal governnent obligations.
Disability benefits paid by the veterans adm nistration or a
branch of the arnmed forces of the United States on account of an

injury or disability are not included in current total incone.

4-(D) "Energy conpany" neans every retail propane deal er
that distributes propane by pipeline, and every electric light,

rural electric, gas, or natural gas conpany.

5-(E) "Energy dealer" neans every retail dealer of fuel oil,

propane, coal, wood, and kerosene.

6>(F) "Head of househol d* nmeans a person who occupies a
househol d as the person's honmestead and who is financially
responsible for its other occupants, if any, or the spouse of such
a person if both occupy the same household. No person is a head of
househol d if the person occupi es a household for the taxable year
prior to the year in which an application is filed and was cl ai ned
as a dependent on the federal income tax return of another
occupant of the same household and was not the taxpayer's spouse
or if the person could have been clained if such a return had been

filed for such year and was not the other occupant's spouse.

(G "Househol d* neans any dwelling unit, including a unit

inammltiple unit dwelling, a manufactured hone, or a nobile
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hone, to which utility heating services or energy comodities are

provi ded.

83(H) "Paynment" neans the one hundred twenty-five-dollar
payrment provi ded under division (A) of section 5117.10 of the
Revi sed Code.

£9-(1) "Permanently and totally disabled" refers to a person
who has, on the first day of July of the year an application is
made, sone inpairnent in body or mnd that nmakes the person unfit
to work at any substantially renmunerative enploynent that the
person woul d ot herwi se be reasonably able to perform and that
will, with reasonable probability, continue for an indefinite
period of at |east twelve nonths w thout any present indication of
recovery therefrom or who has been certified as permanently and
totally disabled by a state or federal agency having the function

of so classifying persons.

203-(J) "Sixty-five years of age or older"” refers to a person
who has attained age sixty-four prior to the first day of January

of the year of application for reduction in utility charges.

+5-(K) "Total income" neans the adjusted gross incone of the
head of household and the person's spouse for the year preceding
the year in which an application is made, as determ ned under the
"I nternal Revenue Code of 1954," 68A Stat. 3, 26 U S.C. 1, as
anended, minus the amount of disability benefits included in
adj usted gross inconme but not to exceed fifty-two hundred doll ars,
plus ol d age and survivors benefits received pursuant to the
"Social Security Act," retirement, pension, annuity, or other
retirement paynments or benefits not included in federal adjusted
gross income; payments received pursuant to the "Railroad
Retirement Act,"” 50 Stat. 307, 45 U.S.C. 228; and interest on
federal, state, and | ocal governnent obligations. Disability

benefits paid by the veteran's administration or a branch of the
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armed forces of the United States on account of an injury or

disability shall not be included in total incone.
By—As—used—+n-secttons— 5117 01 to- 511712 of the Revised

Code+—

" . I i o) o . . f ) . I
Code—

theRevised Code—

establishedunder—seections 51417 01-to 5117 12 of the Revised Code—
4-(L) "Purchased power costs" nmeans charges for the costs of

power purchased by an electric |light conpany under Chapters 4905.

and 4909. of the Revised Code and includes charges resulting from

the exchange of electric power.

Sec. 5117.02. (A) The director of developnent, to the extent

necessary in consultation with the tax comm ssioner, shall adopt

rul es, or anendnments and rescissions of rules, pursuant to section

4928.52 of the Revised Code, for the adm nistration of the Chio

enerqy credit programunder sections 5117.01 to 5117.12 of the
Revi sed Code.

(B) As a neans of efficiently adm nistering the program
establshed—by-—seettons—5417 04 -+to-5417 12 of theRevised-Code,
the tax—ecomrssioner director may extend, by as nmuch as a total of
thirty days, any date specified in such sections for the

performance of a particular action by an individual or an officer

(O (1) Except as provided in division (C(2) of this section,

the director, to the extent necessary in consultation with the tax

comm ssioner, shall adopt, in accordance with divisions (A, (B)
(O, (D, (E), and (H of section 119.03 and section 119. 04 of the
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Revi sed Code, adept whatever rules, or anendnents or rescissions
of rules are required by or are otherw se necessary to inplenent
sections 5117.01 to 5117.12 of the Revised Code. A rule,
anmendnment, or rescission adopted under this division is not exenpt
fromthe hearing requirenents of section 119.03 of the Revised
Code pursuant to division (G of that section, or subject to
section 111.15 or 5703. 14 of the Revised Code.

(2) If an enmergency necessitates the i nmedi ate adoption of a
rule, or the i medi ate adopti on of an amendnment or rescission of a
rule that is required by or otherw se necessary to inplenment
sections 5117.01 to 5117.12 of the Revised Code, the director, to

the extent necessary in consultation with the tax conm ssioner

ey, i mediately may adopt the emergency rul e, anendnent, or
rescission without conplying with division (A, (B), (O, (D
(E), or (H of section 119.03 of the Revised Code so |ong as he

the director states the reasons for the necessity in the energency

rul e, amendnment, or rescission. The energency rule, anendnent, or
rescission is effective on the day copies of the enmergency rule,
amendnent, or rescission, in final formand in conpliance with
division (A)(2) of section 119.04 of the Revised Code, are filed
as follows: two certified copies of the emergency rule, anendnent,
or rescission shall be filed with both the secretary of state and
the director of the |l egislative service comission, and one
certified copy of the energency rul e, amendnent, or rescission
shall be filed with the joint commttee on agency rule review |If
all copies are not filed on the sane day, the energency rule,
anendment, or rescission is effective on the day on which the
latest filing is made. An energency rul e, anendment, or rescission
adopt ed under this division is not subject to section 111.15,
division (F) of section 119.03, or section 5703.14 of the Revised
Code. An energency rul e, amendnment, or rescission adopted under

this division continues in effect until anmended or resci nded by

Page 130

3975
3976
3977
3978
3979
3980
3981
3982

3983
3984
3985
3986
3987
3988
3989
3990
3991
3992
3993
3994
3995
3996
3997
3998
3999
4000
4001
4002
4003
4004
4005
4006
4007



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

the director, to the extent necessary in consultation with the tax

commi ssioner, in accordance with division (C (1) or (2) of this
section, except that the rescission of an energency rescission

does not revive the rule rescinded.

(D) Except where otherw se provided, each form application
notice, and the like used in fulfilling the requirenents of
sections 5117.01 to 5117.12 of the Revised Code shall be approved

by the director, to the extent necessary in consultation with the

t ax conm ssi oner.

Sec. 5117.03. (A) (1) The director of developnent, to the

extent necessary in consultation with the tax conm ssi oner._ shal

prescribe the formof the application for assistance under the

Ohio energy credit program The application shall be in the form

of a signed statenment, shall require no nore information than is
necessary to establish an applicant's eligibility under section
5117. 07 of the Revised Code, and shall be clear and concise inits
format, requirenents, and instructions. The formshall request the

follow ng informtion:
(a) The nane and address of the applicant;

(b) The type of energy or commodity that is the source of the
heat produced by the primary heating systemin the residence of

the applicant;

(c) The nane of the energy conpany or energy deal er that
supplies the energy or coomodity that is the source of the heat
produced by the prinmary heating systemin the residence of the

applicant and, if the applicant receives his the applicant's

energy froma conpany, the applicant's account nunber;
(d) The applicant's total income or current total incone;

(e) In the case of an application based upon physica

disability, a certification signed by a physician, in the case of
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an application based upon nental disability, a certification
signed by a physician or psychologist, or in the case of either
such disability, a certification froma state or federal agency

havi ng the function of so classifying persons;
(f) The age of the applicant;

(g9) Any other information required to make eligibility

determ nati ons under section 5117.07 of the Revised Code.

Each formshall contain a statenent that signing such
application constitutes a del egation of authority by the applicant
to the conmissioner to exanine any financial records that relate
to incone earned by the applicant as stated on the application for
the purpose of determining eligibility under section 5117.07 of
t he Revised Code and possible violation of division (B) of section
5117. 11 of the Revised Code.

(2) The tax conmi ssioner shall mail or otherw se provide an

application formto each person requesting such form

(B)(1) The director, to the extent necessary in consultation

with the tax conmi ssioner, shall devise and prescribe an

application renewal formon which the head of househol d may

i ndi cate by check mark that ke the head of household received a
credit or paynent for the preceding heating season. Application
renewal forms shall seek from persons applying on such basis a

certification by the applicant attesting to his the applicant's

permanent and total disability and the name of a physician,
psychol ogi st, or governnent agency willing to provide an

addi tional certification if so requested under division (D) of
section 5117.07 of the Revised Code. Such fornms shall also include

such other information as the director, to the extent necessary in

consultation with the tax comm ssioner, requires and shall be

clear and concise in format, requirenents, and instructions.
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(2) On or before the fifteenth day of June, the tax
comm-ssioner director shall mail or otherw se provide an
application renewal formto each head of househol d who received a

credit or payment during the preceding heating season.

(3) Application renewal forns shall be reviewed and di sposed
of in the sane manner provided for application forns in section
5117. 07 of the Revised Code.

(C Applications and application renewal forns shall be
returned to the tax—ecorm-ssiener director no later than the first
day of Septenber. If an applicant is deternined eligible for a
credit under division (A) (1) of section 5117.07 of the Revised
Code and the applicant's account nunber is not provided on the
application formpursuant to division (A)(1)(c) of this section,

t he tax—comm-ssioner director shall make a good faith effort to
acqui re such nunber before certifying the applicant's eligibility
to an energy conpany under section 5117.08 of the Revi sed Code.
The tax—ecommissioner director may request an energy conpany to
assist in efforts to acquire an applicant's account nunber and, if

so requested, a conpany shall cooperate in such efforts.

Sec. 5117.04. (A) Every energy conpany and energy deal er
shal-, at |east once during June, and once during August, shall
begin to distribute to each of its residential heating custoners a
plain and clear notice, printed in ten-point type on a sheet or
card on which no other words appear on either the front or back
that states the right of qualified residential custoners to

receive a credit or paynent under the Chio energy credit program

and that explains in detail, in a fashion reasonably calculated to
inform the relevant nechani sns established under sections 5117.01
to 5117.12 of the Revised Code to effectuate that right. The
notice shall also contain, in ten-point boldface type, the

following statenent: "The right of eligible custoners to receive a
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credit against utility bills or a paynent for energy bills is
provided in |legislation (House Bill 657) passed by the Genera
Assenbly and signed by the Governor."

(B) The tax—eonm-ssioner director of devel opnent shall cause

to be printed notices of the type specified in division (A) of
this section and application forns in sufficient quantity for

di stribution. The tax—eemm-ssioner director shall nmaintain a
systemfor distributing application forns to appropriate public
| ocations. The distribution systemshall be designed to nmake
application fornms available to as many qualified persons as

possi bl e.

(O The tax—~conm-ssioner director shall arrange for the
establishment of a toll-free tel ephone nunber to enable all
persons in this state to make inquiries and obtain infornmation

concerning the credits or paynents.

Sec. 5117.05. The tax—ecomm-ssioner director of devel opnent,

in consultation with the conmi ssion on Hispanic-Latino affairs,
shal | devel op an outreach program includi ng Spani sh-speaki ng
communi cation formats, designed to make all Spani sh-speaking
persons who neet the eligibility requirenents for participation in
the Chio energy credit program aware of the nature and extent of
avai |l abl e benefits and net hods for acquiring and nmaki ng
applications. The program shall include assistance to such persons
i n maki ng applications. The ecomm-ssioner director shall inplenent

the programin cooperation with the comm ssi on er—Hi-spanie—tatine
atfai+s.

Sec. 5117.07. (A) On or before the first day of Cctober, the
tax—commr-ssioner director of devel opnent shall review all

applications submtted under division (C) of section 5117.03 of

the Revised Code and shall determine the eligibility of each
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applicant to receive a credit or paynent.

(1) An applicant is eligible for a credit of thirty per cent
if the applicant is a head of household, has a total incone of
five thousand dollars or less or a current total income of two
thousand five hundred dollars or |less, owns and occupies or rents
and occupi es a househol d receiving the source of energy for its
primary heating systemfroman energy conpany and such energy is

separately netered, and is either of the foll ow ng:
(a) Sixty-five years of age or ol der
(b) Permanently and totally disabl ed.

(2) An applicant is eligible for a credit of twenty-five per
cent if the applicant is a head of household, has a total incone
of nore than five thousand dollars but not nore than nine thousand
dollars or a current total incone of nore than two thousand five
hundred dollars but not nmore than four thousand five hundred
dollars, is sixty-five years of age or older or permanently and
totally disabled, and owns and occupies or rents and occupies a
househol d receiving the source of energy for its primary heating
system from an energy conpany and such energy is separately

nmet er ed.

(3) An applicant is eligible for a paynent if either of the

following applies to the applicant:

(a) He The applicant would be eligible for the credit under
division (A)(1) or (2) of this section but for the fact that the

source of energy for the primary heating systemof the applicant's

househol d i s not separately netered;

(b) He The applicant is a head of household, has a total

i ncome of no nore than nine thousand dollars or a current tota
i ncome of no nore than four thousand five hundred dollars, is

sixty-five years of age or older or pernmanently and totally

Page 135

4130

4131
4132
4133
4134
4135
4136
4137

4138
4139

4140
4141
4142
4143
4144
4145
4146
4147
4148
4149

4150
4151

4152
4153
4154
4155

4156
4157
4158
4159



Sub. S.B. No. 3

Interim Report of the Senate Ways and Means Committee

di sabl ed, and owns and occupies or rents and occupi es a househol d
receiving the source of energy for its prinmary heating systemfrom

an energy deal er.

(4) In the case of a nultiple unit dwelling for which
separate netering for the source of energy for its primary heating
systemis not provided, nore than one applicant occupying such
dwelling may be deternmined eligible for a paynment under division
(A)(3)(a) of this section

(B) Notwi thstanding division (A) of this section:

(1) No head of household who resides in public housing or
receives a rent subsidy froma governnent agency is eligible for a
credit or paynment unless the person's rent subsidy does not

reflect the costs of his that person's househol d receiving the

source of energy for its primary heating system

(2) A resident of a nursing home, hospital, or other extended
health care facility is not eligible for a credit or paynent for
the costs of providing the source of energy for the primry

heating systemof the facility.

(C The director, in consultation with the tax comm ssioner

shal | establish a procedure whereby he the conmi ssioner can verify

total incone and current total incone for the cal endar year in
which an applicant is determined eligible for a paynent or credit.
If a person receives a credit or paynent that he the person is
ineligible to receive under division (A of this section as
determ ned by the conmi ssioner, that person shall refund to the

tax—comr-ssioner director the credit or paynment, or excess portion

of a credit or paynent, he that person received. The sum refunded

shal | be deposited in the state treasury to the credit of the

genreral—revende—fund uni versal service fund created in section
4928. 51 of the Revised Code.

(D) The tax—comm-ssioner director nay request an additional
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certification of permanent and total disability for any applicant
claiming such status on an application renewal formsubnitted
under section 5117.03 of the Revised Code. Such certification
shall be requested fromthe person or agency named on the form
pursuant to division (B)(1) of section 5117.03 of the Revised
Code. If such additional certification is refused due to a

concl usion by the person or agency that the applicant is not
permanently and totally di sabl ed, the eommssioner director shal
determine the applicant ineligible for any credit or paynent. |f
such additional certification is unavailable or refused for any
ot her reason, the tax—cemm-ssioner director may determne the
applicant to be eligible for a credit or paynment provided he the
director has good cause to believe the applicant is permanently

and totally disabled.

(E) On or before the first day of October, the tax
comm-ssioner director shall notify each applicant of the

di sposition of his the applicant's application under divisions (A)

and (B) of this section. At the sanme tine, he the director shal

notify the applicant, regardl ess of whether his the applicant's

application is approved or disapproved, that the applicant may be
eligible to participate in a state or federal weatherization

program and shoul d contact kis the applicant's community action

agency for further information. |If an application is di sapproved,
the applicant nmay appeal to the tax——comrssioner director for a
hearing on the matter. A notice of disapproval shall include a
detai | ed expl anation of the applicant's right of appeal under this
chapter. Any such appeal shall be on an appeal form prescribed by
t he tax—ecomm-sstoener director and shall be filed wth the tax
eorm-sstoner director wwthin twenty days of the receipt of the

noti ce of disapproval.

Sec. 5117.08. (A)(1) On or before the tenth day of October,
t he tax—eomm-ssioner director of devel opment shall begin to
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prepare and certify to each energy conpany that provides energy
for home heating a list containing the nane and account nunber of
each head of household determined eligible for a credit under
divisions (A) and (B) of section 5117.07 of the Revised Code and
served by that conpany, the address of the household, and the
source of the heat produced by the primary heating systemin the

resi dence of the applicant. The tax—comm-ssioner—ay director, for
good cause, may certify addenda to such lists, containing the

nanes of any heads of househol d whose nanes were not included in
the earlier lists but who, except for failure to neet the deadline
requi rements of sections 5117.01 to 5117.12 of the Revi sed Code,
woul d have been certified in the original lists. Wthin thirty
days of receipt of such list and in any nmonth for which a credit
is required under sections 5117.01 to 5117.12 of the Revi sed Code,
the conpany may verify that each head of household on the
comm-ssioner—s director's list receives energy for hone heating at
the househol d address appearing on such list or that the source of
heat produced by the primary heating systemin the household is
energy supplied by the conpany. If the conpany determ nes that a
person |listed does not receive energy for hone heating at such
address or that the source of the heat produced by the prinmary
heating systemin the residence of such person is not supplied by
the conpany, it shall notify the ecommssioner director of such
fact and nay refuse to grant the credit provided under division
(A) of section 5117.07 of the Revised Code. Upon receipt of such
notice, the comrssioner director shall deternine the accuracy of

the deternmination of the conpany and, should he the director not

concur with the conpany, shall order the conpany to provide the

credit.

(2) The good faith exercise by any conpany of any power of
refusal granted under division (A)(1) of this section does not

subj ect such conpany to any penalty or liability provided under
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di vision (A of section 5117.11 of the Revised Code.

(B)(1) Nothing in sections 5117.01 to 5117.12 of the Revised
Code shall be construed to abridge the right of an otherwi se
eligible applicant to receive a credit or paynent because ke the

applicant has either changed the |ocation of his the applicant's

residence or the nature of the occupancy of his the applicant's

resi dence, as between a tenant or an owner, at a time that could,

as a result of the operation of sections 5117.01 to 5117.12 of the

Revi sed Code, cause himthe applicant to be disqualified from

receiving, or continuing to receive, the credit or paynent.

(2) Where a person who submits a formor information required
under sections 5117.01 to 5117.10 of the Revised Code does so in a
timely fashion but, because of the occurrence of an error or
onmi ssion with respect to such formor information, either on his
the person's own part or on the part of those persons required by
sections 5117.01 to 5117.12 of the Revised Code to take

adm ni strative, executive, or ministerial action regarding such
formor information, the certification of eligibility by the tax
commi-ssioner director to an energy conpany takes place after the
expiration of a deadline inposed under sections 5117.01 to 5117.12
of the Revised Code, the conpany shall grant the credit within
thirty days and, whenever appropriate, grant the credit on a

retroactive basis.

(3) The tax—comm-ssioner director shall adopt a rule ensuring
that the requirements of divisions (B)(1) and (2) of this section

are effectuat ed.

Sec. 5117.09. (A) Wth respect to each of its residential
customers, every energy conpany shall, after receipt of a
certification |list provided under division (A of section 5117.08
of the Revised Code, cause the granting of a credit in accordance

with this section against the nonthly billing of each household
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appearing on the list except as provided in division (A of
section 5117.08 of the Revised Code. In the case of an applicant
who has a total inconme of five thousand dollars or less or a
current total inconme of two thousand five hundred dollars or |ess,
the credit shall amount to thirty per cent of the current nmonthly
bill rendered to such household by the conpany for the billing
nmont hs of Decenber, January, February, March, and April follow ng
the receipt of a list on which the household appears. In the case
of an applicant who has a total income of nore than five thousand
dol l ars but not nore than nine thousand dollars or a current tota
income of nore than two thousand five hundred dollars but not nore
than four thousand five hundred dollars, the credit shall anount
to twenty-five per cent of the current nonthly bill rendered to
such househol d by the conpany for the billing nonths of Decenber,
January, February, March, and April followi ng the receipt of a
list on which the househol d appears. |f purchased power costs are
incurred by an energy conpany during the billing nonth for which a
credit is provided under this division, the credit shall also be
applied to such costs, whether or not the costs are charged to a
current peptby MONTHLY bill for such nonths.

(B) Every energy conpany shall read the neter of each of its
qualified residential custoners who nmay receive a credit under
division (A of this section at |east one tine for the service
peri od of Novenber and at |east one tine in the service period for
the current nonthly bill rendered for the billing nonth of April.
In the event a conpany is unable to read a neter because of
failure to gain access after a good faith effort or because a
certification list was supplied to the utility fewer than thirty
days prior to the nornal date of nmeter readi ng, the conpany may
render a calculated bill. In such instances, the conpany shall
nake an adjustnment to the anount of the credit granted to the

custoner based upon the next actual reading of the neter if the
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readi ng shows the previous calculation to have been in error and
set forth the amount of such adjustnents in the report required to

be filed with the tax—comrdssioner director of devel opnment under

division (D) of this section

(C On each billing that is subject to a credit under
division (A) of this section, there shall appear in ten-point type
both the anmpbunt of the credit and to the |left of such anpbunt "Onhio

Energy Credit."

(D) On or before the fifteenth day of each nonth foll ow ng
one in which credits were provided under division (A) of this
section, each energy conpany shall, on a form prescribed by the
tax—comm-ssioner director and requesting information that he the
director determnes is necessary for the purpose of verifying the
propriety of the paynent of credits, certify to the ceomrssioner
director the total anount of all credits it granted pursuant to
division (A of this section during the preceding nonth. Not |ater
than thirty days after his receipt of such certification, the
comm-ssioner director shall pay the conpany the anount certified.
If the commissioner director determ nes that a conpany previously
recei ved anounts greater than the anounts of credits properly
granted, such conpany, upon notice fromthe comm-ssioner director
shal | reinburse the eemmssioner director in the amount of the
over payments. Such rei nbursenents shall be deposited in the

general revenue fund.

(E) (1) Any energy conpany that purposely fails to grant the
credit provided under division (A) of this sectionis liable to
each person entitled to the credit and certified to the conpany by
t he tax—comm-ssioner director pursuant to division (A) of section
5117.08 of the Revised Code in treble the anount of the tota
credit not granted. The consuners' counsel #&ay, on behalf of any
person or persons not granted the credit, may bring an action to

recover such treble damages in the court of conmmon pleas of the
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county in which is |located the office of the conpany nearest the
househol d of any such person or persons. The consuners' counse
may al so, on behalf of any persons not granted the credit, may
bring a class action to recover such treble damages in the court
of comron pleas of any county in which is | ocated an office of the
company and, if feasible, in which is located a significant nunber
of menbers of the class. Any trebl e damage recovery under this

di vi sion does not, in any manner, dinmnish any other liability
provi ded under sections 5117.01 to 5117.12 of the Revised Code.
Clerical errors shall not be considered an offense or incur

liability under this division.

(2) An action shall be brought by the consuners' counse

under division (E)(1) of this section only after he the consuners

counsel has made a good faith attenpt to di spose of the claimby
settlenent, including a good faith request for only such
information in the possession of an energy conpany as is needed to

determ ne the existence or extent of such a right of action.

(3) Nothing in division (E)(1) of this section shall be
construed to prevent persons acting w thout the assistance of the
consurmers' counsel from bringing an action or class action under

such di vi si on.

Sec. 5117.10. (A) On or before the fifteenth day of January,
the tax—ecomr-ssioner director of devel opnent shall pay each

applicant determined eligible for a payment under divisions (A
and (B) of section 5117.07 of the Revised Code one hundred

twenty-five dollars.

(B) The tax—eonm-ssioner director may withhold from any
paynent to which a person would ot herwi se be entitled under
division (A) of this section any anpbunt that the tax—eeormm-ssioner
director determ nes was erroneously received by such person in a

precedi ng year under this or the program established under Am
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Sub. H. B. 230, as anmended by Am H.B. 937, Am Sub. H B. 1073, Am
Sub. S.B. 493, and Am Sub. S.B. 523 of the 112th general
assenbly, provided the tax—econm-ssioner director has enpl oyed al
ot her | egal nethods reasonably available to obtain reinbursenent
for the erroneous paynent or credit prior to the commencenent of

the current program year

(C Paynments nade under this section and credits granted
under section 5117.09 of the Revised Code shall not be considered
i ncone for the purpose of determining eligibility or the |evel of
benefits or assistance under section 329.042 or Chapters 5107.,
5111., and 5115. of the Revised Code; supplenental security incone
paynments under Title XVI of the "Social Security Act," 49 Stat.
620 (1935), 42 U.S.C. 301, as anended; or any other program under
which eligibility or the | evel of benefits or assistance is based

upon need neasured by incone.

Sec. 5117.12. (A) On or before the thirty-first day of August
of each year, each energy conpany shall file a witten report with
the tax—ecomm-ssioner director of devel opnent regardi ng the inpact,

if any, of the requirenents of division (E) of section 5117.11 of
the Revi sed Code on the nunber of uncollectible and past due
residential accounts for the twelve-nonth period ending on the
preceding thirty-first day of July. The report shall include such
information as is prescribed by the tax—comrssioner director. The
informati on shall be based on actual reviews of residential
custonmer accounts and shall be presented in verifiable form The
tax—comm-ssioner director may consult with the public utilities
conm ssion and the consuners' counsel in prescribing the contents
of such reports and conplying with the requirenents of division
(O (4) of this section

(B) Before the thirty-first day of January of each year, the
tax—comm-ssioner director shall prepare a witten report including
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a final review of the Chio energy credit program for which
applications were required to be mailed or provided by the
fifteenth day of June of the second precedi ng cal endar year
pursuant to section 5117.03 of the Revised Code and an interim
review of the program for which applications were required to be
mai | ed or provided by the fifteenth day of June of the preceding
cal endar year under such section. On or before the thirty-first
day of January of each year, the cowm-ssioner director shal
provide witten copies of such report to the speaker of the house
of representatives, president of the senate, minority |eaders of

t he house of representatives and senate, chairpersons of the house
finance and appropriations comttee and senate finance committee,
chai rpersons of the conmttees of the house of representatives and
senate custonmarily entrusted with matters concerning public
utilities, clerk of the house of representatives, and clerk of the

senat e.

(C) Each report prepared under division (B) of this section

shal |l include a review of:
(1) Program costs;

(2) The nunber of persons receiving credits or paynments under

t he program

(3) Progress in the inplenentation of any changes in the
program nmade by the general assenbly within the period covered by

the report;

(4) The inpact, if any, of the requirenents of division (E)
of section 5117.11 of the Revised Code on the nunber of
uncol | ecti bl e and past due residential accounts of energy
conpani es for the twel ve-nonth period ending on the preceding

thirty-first day of July;

(5) The inpact of any federal energy assistance prograns

avail able to the same groups of people as are eligible for the
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energy credit programunder sections 5117.01 to 5117.12 of the
Revi sed Code, together with any reconmendati ons on nodifications
that may, because of the federal prograns, be needed in the energy

credit program
(6) Any suggestions for inproving the program

(7) Any other matters consi dered appropriate by the

conmi ssi oner.

(D) The tax—~conwm-ssioner director shall consult with the
auditor of state, energy conpanies, energy deal ers, departnment of
agi ng, and commi ssion on Hi spanic-Latino affairs in the
preparation of any report under this section. The eerm-ssioener
director may require information fromsuch agencies for the

pur pose of preparing such report.

Sec. 5701.03. As used in Title LVII of the Revised Code:

(A) "Personal property" includes every tangible thing that is
the subject of ownership, whether animate or inaninmte, including
a business fixture, and that does not constitute real property as
defined in section 5701.02 of the Revised Code. "Persona
property" also includes every share, portion, right, or interest,
either legal or equitable, in and to every ship, vessel, or boat,
used or designed to be used in business either exclusively or
partially in navigating any of the waters within or bordering on
this state, whether such ship, vessel, or boat is within the
jurisdiction of this state or el sewhere. "Personal property" does
not include noney as defined in section 5701.04 of the Revised

Code, nmotor vehicles registered by the owner thereof, electricity,

or, for purposes of any tax |evied on personal property, patterns,
jigs, dies, or drawings that are held for use and not for sale in
the ordinary course of business, except to the extent that the

val ue of the patterns, jigs, dies, or drawings is included in the
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val uation of inventory produced for sale.

(B) "Business fixture" neans an item of tangible personal
property that has becone permanently attached or affixed to the
land or to a building, structure, or inprovenent, and that
primarily benefits the business conducted by the occupant on the
prem ses and not the realty. "Business fixture" includes, but is
not limted to, machinery, equipnent, signs, storage bins and
tanks, whether above or bel ow ground, and broadcasti ng,
transportation, transm ssion, and distribution systens, whether
above or bel ow ground. "Business fixture" also nmeans those
portions of buildings, structures, and inprovenents that are
speci ally desi gned, constructed, and used for the business
conducted in the building, structure, or inprovenent, including,
but not limted to, foundations and supports for machinery and
equi pment. "Business fixture" does not include fixtures that are
common to buildings, including, but not limted to, heating,
ventilation, and air conditioning systens prinarily used to
control the environment for people or animals, tanks, towers, and
lines for potable water or water for fire control, electrical and
conmmuni cation lines, and other fixtures that primarily benefit the
realty and not the business conducted by the occupant on the

prem ses.

Sec. 5703.052. There is hereby created in the state treasury
the tax refund fund, from which refunds shall be paid for taxes
illegally or erroneously assessed or collected, or for any other
reason overpaid, that are |levied by Chapter 4301., 4305., 5728.
5729., 5733., 5735., 5739., 5741., 5743., 5747., 5748., 5749., or
5753., and sections 3737.71, 3905.35, 3905.36, 4303.33, 5707.03,
5725.18, 5727.38, and 5727.81, and former sections 5727.27 and
5727.40 of the Revised Code. Refunds for fees illegally or
erroneously assessed or collected, or for any other reason
overpai d, that are |l evied by sections 3734.90 to 3734.9014 of the
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Revi sed Code al so shall be paid fromthe fund. However, refunds
for taxes |evied under section 5739.101 of the Revised Code shal
not be paid fromthe tax refund fund, but shall be paid as

provi ded in section 5739.104 of the Revised Code.

Upon certification by the tax conm ssioner to the treasurer
of state of a tax refund, fee refund, or tax credit due, or by the
superintendent of insurance of a donestic or foreign insurance tax
refund, the treasurer of state may place the anount certified to
the credit of the fund. The certified anmount transferred shall be
derived fromcurrent receipts of the same tax or the fee for which
the refund arose or, in the case of a tax credit refund, fromthe
current receipts of the taxes levied by sections 5739.02 and
5741. 02 of the Revised Code.

If the tax refund arises froma tax payable to the general
revenue fund, and current receipts fromthat source are inadequate
to make the transfer of the amount so certified, the treasurer of
state may transfer such certified anount fromcurrent receipts of

the sales tax levied by section 5739.02 of the Revised Code.

Sec. 5703.053. As used in this section, "postal service"

means the United States postal service.

An application to the tax conm ssioner for a tax refund under
sections 4307.05, 4307.07, 5727.91, 5728.061, 5735.122, 5735.13,
5735. 14, 5735.141, 5735.142, 5739.07, 5741.10, 5743.05, 5743.53,
5749. 08, and 5753.06 of the Revised Code or division (B) of

section 5703.05 of the Revised Code, or a fee refunded under

section 3734.905 of the Revised Code, that is received after the
| ast day for filing under such section shall be considered to have

been filed in a tinely nanner if:

(A) The application is delivered by the postal service and

the earliest postal service postmark on the cover in which the
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application is enclosed is not later than the last day for filing

the application;

(B) The application is delivered by the postal service, the
only postmark on the cover in which the application is encl osed
was affixed by a private postal neter, the date of that postnmark
is not later than the last day for filing the application, and the

application is received within seven days of such |ast day; or

(© The application is delivered by the postal service, no
postnmark date was affixed to the cover in which the application is
encl osed or the date of the postmark so affixed is not |egible,
and the application is received within seven days of the |ast day

for making the application.

Sec. 5703.14. (A) Any rule adopted by the board of tax
appeal s and any rule of the departnent of taxation adopted by the
tax commi ssioner shall be effective on the tenth day after the day
on which the rule in final formand in conpliance with division
(B) of this section is filed by the board or the conmm ssioner as

foll ows:

(1) Two certified copies of the rule shall be filed with both
the secretary of state and the director of the |egislative service

conmmi ssi on

(2) Two certified copies of the rule shall be filed with the
joint comiittee on agency rule review. Division (A)(2) of this
section does not apply to any rule to which division (H) of

section 119.03 of the Revised Code does not apply.

If all copies are not filed on the sane day, the rule shal
be effective on the tenth day after the day on which the | atest
filing is nade. If the board or the comm ssioner in adopting a
rul e designates an effective date that is later than the effective

date provided for by this division, the rule if filed as required
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by this division shall becone effective on the |ater date

desi gnated by the board or conmi ssioner

(B) The board and comi ssioner shall file the rule in

compliance with the foll owi ng standards and procedures:

(1) The rule shall be nunmbered in accordance with the
nunmbering system devi sed by the director for the Chio

adm ni strative code.

(2) The rule shall be prepared and submtted in conpliance

with the rules of the |l egislative service comi ssion

(3) The rule shall clearly state the date on which it is to

be effective and the date on which it will expire, if known.

(4) Each rule that anends or rescinds another rule shall
clearly refer to the rule that is anmended or rescinded. Each

anendrment shall fully restate the rule as amended.

If the director of the legislative service conm ssion or his

the director's designee gives the board or conmi ssioner witten

notice pursuant to section 103.05 of the Revised Code that a rule
filed by the board or conm ssioner is not in conpliance with the
rules of the |egislative service conm ssion, the board or
conm ssioner shall within thirty days after receipt of the notice
conformthe rule to the rules of the legislative service

conm ssion as directed in the notice.

Al'l rules of the departnent and board filed pursuant to
division (A) (1) of this section shall be recorded by the secretary
of state and the director under the name of the departnent or
board and shall be nunmbered in accordance with the nunbering
system devi sed by the director. The secretary of state and the
director shall preserve the rules in an accessible nanner. Each
such rule shall be a public record open to public inspection and

may be lent to any | aw publishing conpany that w shes to reproduce
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it. Each such rule shall al so be nmade avail able to interested

parties upon request directed to the departnent.

(O Applications for review of any rule adopted and
promul gated by the conmissioner may be filed with the board by any
person who has been or may be injured by the operation of the
rule. The appeal may be taken at any tinme after the rule is filed
Wth the secretary of the state, the director of the legislative
service conmm ssion, and, if applicable, the joint conmittee on
agency rule review. Failure to file an appeal does not preclude
any person from seeking any ot her remedy agai nst the application
of the rule to himthe person. The applications shall set forth,
or have attached thereto and incorporated by reference, a true
copy of the rule, and shall allege that the rule conplained of is
unr easonabl e and shall state the grounds upon which the allegation
is based. Upon the filing of the application, the board shal
notify the comm ssioner of the filing of the application, fix a
time for hearing the application, notify the conmi ssioner and the
applicant of the time for the hearing, and afford both an
opportunity to be heard. The appellant, the tax conmi ssioner, and
any other interested persons that the board permts, may introduce
evi dence. The burden of proof to showthat the rule is
unreasonabl e shall be upon the appellant. After the hearing, the
board shall deternine whether the rule conplained of is reasonable
or unreasonable. A determination that the rule conplained of is
unreasonabl e shall require a majority vote of the three nmenbers of
the board, and the reasons for the determ nation shall be entered

on the journal of the board.

Upon determning that the rule conplained of is unreasonabl e,

the board shall file copies of its determ nation as foll ows:

(1) Two certified copies of the determ nation shall be filed
with both the secretary of state and the director of the

| egi slative service comission, who shall note the date of their
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receipt of the certified copies conspicuously in their files of

the rules of the departnent;

(2) Two certified copies of the determnation shall be filed
with the joint commttee on agency rule review. Division (C)(2) of
this section does not apply to any rule to which division (H of

section 119.03 of the Revised Code does not apply.

On the tenth day after the copies of the determ nation have
been received by the secretary of state, the director, and, if
applicable, the joint committee, the rule referred to in the
determ nation shall cease to be in effect. If all copies of the
determ nation are not filed on the sane day, the rule shall remain
in effect until the tenth day after the day on which the | atest
filing is made. This section does not apply to |icenses issued
under sections 5735.02, 5739.17, and 5743.15 of the Revised Code,
whi ch shall be governed by sections 119.01 to 119.13 of the
Revi sed Code.

The board is not required to hear an application for the
review of any rule where the grounds of the allegation that the
rule i s unreasonabl e have been previously contained in an
application for review and have been previously heard and passed

upon by the board.

(D) This section does not apply to the adoption of any rule,

or to the amendnent or rescission of any rule by the director of

devel opnent _in consultation with the tax comm ssioner under
division (C (1) or (2) of section 5117.02 of the Revised Code.

(E) As used in this section, "substantive revision" has the
same nmeaning as in division (J) of section 119.01 of the Revised
Code.

Sec. 5705.34. Wen the budget commr ssion has conpleted its

work with respect to a tax budget, it shall certify its action to
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the taxing authority, together with an estinate by the county
auditor of the rate of each tax necessary to be |levied by the
taxing authority within its subdivision or taxing unit, and what
part thereof is in excess of, and what part within, the ten-mll
tax [imtation. The certification shall also indicate the date on

whi ch each tax levied by the taxing authority will expire.

Each |f a taxing authority levies a tax for a fixed sum of

noney or to pay debt charges for the tax yvear for which the tax

budget is prepared, and the tax was levied in tax year 1998, the

county auditor, when estimating the rate at which the tax shall be

levied in the current year, shall estinmate the rate necessary to

raise the required sumless the estimated anpunt of any paynents

nade for the tax yvear to a taxing unit under sections 5727.85 and
5727.86 of the Revised Code. The estimated rate shall be the rate

of the levy that the budget conmi ssion certifies with its action

under this section

Each taxing authority, by ordinance or resolution, shal
aut hori ze the necessary tax levies and certify themto the county
audi tor before the first day of October in each year, or at such
| ater date as is approved by the tax conmm ssioner, except that the
certification by a board of education shall be made by the first
day of April or at such later date as is approved by the
conmm ssi oner, and except that a township board of park
conmmi ssioners that is appointed by the board of township trustees
and oversees a township park district that contains only
uni ncorporated territory shall authorize only those taxes approved
by, and only at the rate approved by, the board of township
trustees as required by division (C of section 511.27 of the
Revi sed Code. If the levying of a tax to be placed on the
duplicate of the current year is approved by the electors of the
subdi vi si on under sections 5705.01 to 5705.47 of the Revised Code;

if the rate of a school district tax is increased due to the
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repeal of a school district incone tax and property tax rate
reduction at an election held pursuant to section 5748.04 of the
Revi sed Code; or if refunding bonds to refund all or a part of the
princi pal of bonds payable froma tax levy for the ensuing fiscal
year are issued or sold and in the process of delivery, the budget
conm ssion shall reconsider and revise its action on the budget of
the subdivision or school library district for whose benefit the
tax is to be levied after the returns of such election are fully
canvassed, or after the issuance or sale of such refunding bonds

is certified to it.

Sec. 5727.01. As used in this chapter:

(A) "Public utility" means each person referred to as a
t el ephone conpany, tel egraph company, electric conpany, natural
gas conpany, pipe-line conmpany, water-works conpany, water
transportation conpany, heating conpany, rural electric conpany,

or railroad conpany.

(B) "Gross receipts" neans the entire receipts for business
done by any person from operation as a public utility, or
i ncidental thereto, or in connection therewith. The gross receipts
for business done by an incorporated conpany engaged in operation
as a public utility includes the entire receipts for business done
by such conpany under the exercise of its corporate powers,
whet her fromthe operation as a public utility or fromany ot her

busi ness.

(O "Rural electric conmpany” neans any nonprofit corporation
organi zati on, association, or cooperative engaged in the business
of supplying electricity to its menbers or persons owni ng an

interest therein in an area the major portion of which is rural.

(D) Any person:
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(1) Is a tel egraph conpany when engaged in the business of
transmtting tel egraphic nmessages to, from through, or in this

state;

(2) Is a tel ephone conpany when primarily engaged in the
busi ness of providing |ocal exchange tel ephone service, excluding

cellular radio service, in this state;

(3) Is an electric conpany when engaged in the business of
generating, transmitting, or distributing electricity within this

state for use by others;

(4) Is a natural gas conpany when engaged in the business of
supplying natural gas for lighting, power, or heating purposes to

consuners within this state

(5) Is a pipe-line conpany when engaged in the business of
transporting natural gas, oil, or coal or its derivatives through

pi pes or tubing, either wholly or partially within this state;

(6) Is a water-works conpany when engaged in the busi ness of
suppl yi ng wat er through pipes or tubing, or in a simlar manner,

to consuners within this state;

(7) I's a water transportati on conpany when engaged in the
transportati on of passengers or property, by boat or other
wat ercraft, over any waterway, whether natural or artificial, from
one point within this state to another point within this state, or

between points within this state and points without this state;

(8) Is a heating conpany when engaged in the business of
supplying water, steam or air through pipes or tubing to

consunmers within this state for heating purposes;

(9) Is a railroad conpany when engaged in the business of
owni ng or operating a railroad either wholly or partially within
this state on rights-of-way acquired and hel d exclusively by such

conmpany, or otherw se, and includes a passenger, street, suburban
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or interurban railroad conpany.

As used in division (D)(2) of this section, "local exchange
t el ephone service" neans maki ng avail abl e or furni shing access and
a dial tone to all persons within a local calling area for use in
originating and receiving voice grade conmuni cati ons over a
swi tched network operated by the provider of the service within
the area and for gaining access to other tel ecomunication

servi ces.

(E) "Taxable property" neans the property required by section
5727.06 of the Revised Code to be assessed by the tax

conmi ssi oner,_ but does not include either of the foll ow ng:

(1) An item of tangi ble personal property that for the period
subsequent to the effective date of an air, water, or noise
pollution control certificate and continuing so long as the
certificate is in force, has been certified as part of the
pollution control facility with respect to which the certificate

has been i ssued;

(2) An item of tangible personal property that during the
construction of a plant or facility and until the itemis first
capabl e of operation, whether actually used in operation or not,
is incorporated in or being held exclusively for incorporation in

that plant or facility.

(F) “Faxing Except as provided in section 5727.84 of the

Revi sed Code, "taxing district" nmeans a nunicipal corporation or

township, or part thereof, in which the aggregate rate of taxation

is uniform

(G "Tel ecomuni cations service" has the same neaning as in
division (AA) of section 5739.01 of the Revised Code.

(H) "Interexchange tel ecommuni cati ons conmpany" means a person
that is engaged in the business of transmitting tel ephonic

nessages to, from through, or in this state, but that is not a
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t el ephone conpany.

(1) "Sale and | easeback transacti on" means a transaction in
which a public utility or interexchange tel ecommuni cati ons conpany
sells any tangi bl e personal property to a person other than a
public utility or interexchange tel econmunicati ons conpany and

w-thin-the sane calendar—year | eases that property back fromthe
buyer.

(J) "Production equipnent” neans all taxable steam nucl ear,

hydraulic, and other production plant equipnent used to generate

electricity. "Production equipnent” does not include taxable

station equipnent that is located at a production plant.

Sec. 5727.03. (A) A person engaged in the activity of an

electric conpany, a rural electric conpany, a heating conpany. or

a natural gas conpany. or any conbination thereof, shall file a

separate report under section 5727.08 of the Revised Code and a

separate statenent under section 5727.31 of the Revised Code for

service provided as an electric conpany, a rural electric conpany,

a heating conpany. or a natural gas conpany. The tax conm Ssioner

shall separately cal cul ate and assess taxable property and taxabl e

gross receipts. Division (B) of this section shall be used to

calculate the taxable property that cannot be directly attributed

to providing service as an electric conpany, a rural electric

conpany, a heating conpany, or a natural gas conpany. and division

(C) of this section shall be used to calculate the taxable gross

receipts that cannot be directly attributed to providing service

as an electric conpany. a rural electric conpany, a heating

conpany, or a natural gas conpany.

(B) The taxable property that cannot be directly attributed

to providing service as an electric conpany., a rural electric

conpany, a heating conpany, or a natural gas conpany shall be

reported and taxed as property used to provide seryvice:
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(1) As an electric conpany., by multiplying the taxable cost

of the property that cannot be directly attributed to providing

service as an electric conpany, a rural electric conpany, a

heating conpany. or a natural gas conpany by a fraction, the

nunerator of which is the taxable cost of property that can be

directly attributed to providing service as an electric conpany,

and the denoni nator of which is the sumof the taxable costs of

property that can be directly attributed to providing service as

an electric conpany, a rural electric conpany, a heating conpany,

or _a natural gas conpany;

(2) As a rural electric conpany, by multiplying the taxable

cost of the property that cannot be directly attributed to

provi ding service as an electric conpany, a rural electric

conpany, a heating conpany., or a natural gas conpany by a

fraction, the nunerator of which is the taxable cost of property

that can be directly attributed to providing service as a rural

el ectric conpany, and the denom nator of which is the sum of the

taxabl e costs of property that can be directly attributed to

providing service as an electric conpany., a rural electric

conpany., a heating conpany., or a natural gas conpany:

(3) As a heating conpany, by multiplying the taxable cost of

the property that cannot be directly attributed to providing

service as an electric conpany, a rural electric conpany, a

heating conpany, or a natural gas conpany by a fraction, the

nunerator of which is the taxable cost of property that can be

directly attributed to providing service as a heating conpany. and

the denom nator of which is the sumof the taxable costs of

property that can be directly attributed to providing service as

an electric conpany, a rural electric conpany, a heating conpany,

or _a natural gas conpany;

(4) As _a natural gas conpany, by nmultiplying the taxable cost

of the property that cannot be directly attributed to providing
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service as an electric conpany., a rural electric conpany. a

heating conpany, or a natural gas conpany by a fraction, the

nunmerator of which is the taxable cost of property that can be

directly attributed to providing service as a natural gas conpany,

and the denoninator of which is the sumof the taxable costs of

property that can be directly attributed to providi ng service as

an electric conpany, a rural electric conpany, a heating conpany,

or _a natural gas conpany.

(©) Taxable gross receipts that cannot be directly attributed

to providing service as an electric conpany, a rural electric

conpany., a heating conpany. or a natural gas conpany shall be

reported and taxed as gross receipts of a person engaged in

busi ness:

(1) As an electric conpany, by multiplying the taxable gross

recei pts that cannot be directly attributed to providing service

as an electric conpany., a rural electric conpany, a heating

conpany, or a natural gas conpany by a fraction, the nunerator of

which is the taxable gross receipts that can be directly

attributed to providing service as an electric conpany, and the

denoni nator of which is the sumof the gross receipts that can be

directly attributed to providing service as an electric conpany, a

rural electric conpany, a heating conpany, or a natural gas

conpany,

(2) As a rural electric conpany, by multiplying the taxable

gross receipts that cannot be directly attributed to providing

service as an electric conpany, a rural electric conpany., a

heating conpany, or a natural gas conpany by a fraction, the

nunerator of which is the taxable gross receipts that can be

directly attributed to providing service as a rural electric

conpany, and the denoni nator of which is the sumof the gross

receipts that can be directly attributed to providing service as

an _electric conpany. a rural electric conpany. a heating conpany,
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or _a natural gas conpany:

(3) As _a heating conpany, by nmultiplying the taxable gross

recei pts that cannot be directly attributed to providing service

as an electric conpany. a rural electric conpany, a heating

conpany, or a natural gas conpany by a fraction, the nunerator of

which is the taxable gross receipts that can be directly

attributed to providing service as a heating conpany, and the

denoni nator of which is the sumof the gross receipts that can be

directly attributed to providing service as an electric conpany, a

rural electric conpany, a heating conpany, or a natural gas

conpany.

(4) As _a natural gas conpany, by nultiplying the taxable

gross receipts that cannot be directly attributed to providing

service as an electric conpany. a rural electric conpany. a

heating conpany, or a natural gas conpany by a fraction, the

nunerator of which is the taxable gross receipts that can be

directly attributed to providing service as a natural gas conpany,

and the denonmi nator of which is the sumof the gross receipts that

can be directly attributed to providing service as an electric

conpany, a rural heating conpany. a heating conpany. or a natural

gas_conpany.

Sec. 5727.05. Fhis—echapter—does Sections 5727.01 to 5727.61
of the Revised Code do not apply to either of the foll ow ng:

(A) Nonprofit corporations as defined in division (C of
section 1702.01 of the Revised Code that are engaged excl usively

in the treatnment, distribution, and sale of water to consuners;

(B) Municipal corporations within this state.

Sec. 5727.06. (A) Except as otherw se provided by law, the
follow ng constitutes the taxable property of a public utility or

i nt erexchange tel ecommuni cati ons conpany that shall be assessed by
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t he tax conmi ssi oner:

(1) In the case of a railroad conpany, all real property and
tangi bl e personal property owned or operated by the railroad
conmpany in this state on the thirty-first day of Decenber of the

precedi ng year;

(2) In the case of a water transportation conpany, al
tangi bl e personal property, except watercraft, owned or operated
by the water transportation conpany in this state on the
thirty-first day of Decenber of the preceding year and al
wat ercraft owned or operated by the water transportati on comnmpany

inthis state during the precedi ng cal endar year;

(3) In the case of all other public utilities and
i nt erexchange tel ecommuni cati ons conpani es, all tangi ble personal
property that on the thirty-first day of Decenber of the preceding

year was both located in this state and:

(a) Omed by the public utility or interexchange

t el ecomuni cati ons conpany; or

(b) Leased by the public utility or interexchange

t el ecomuni cati ons conpany under a sal e and | easeback transacti on.

(B) I'n the case of an interexchange tel ecommunications
conpany, all taxable property shall be subject to the provisions
of this chapter and shall be val ued by the comn ssioner in
accordance with division {BN-(A) of section 5727.11 of the Revised
Code and assessed by the conmi ssioner in accordance with division
{S-(F) of section 5727.111 of the Revised Code. A person described
by this division shall file the report required by section 5727.08
of the Revised Code. Persons described in this division shall not
be consi dered taxpayers, as defined in division (B) of section
5711.01 of the Revised Code, and shall not be required to file a

return and list their taxable property under any provision of
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Chapter 5711. of the Revised Code.

(C The lien of the state for taxes | evied each year on the
real and personal property of public utilities and interexchange
t el ecomuni cati ons conpani es shall attach thereto on the

thirty-first day of Decenber of the preceding year.

(D) Property that is required by division (A)(3)(b) of this
section to be assessed by the tax comm ssioner under this chapter
shall not be listed by the owner of the property under Chapter
5711. of the Revised Code.

(E) The tax conmi ssioner nay adopt rul es governing the
listing of the taxable property of public utilities and
i nt erexchange tel econmuni cations conpani es and the determ nation

of true val ue.

Sec. 5727.11. (A) As—usedinthis—section—seetion57274-111-

{B) Except as provided in divisions (B), (Q, (D, &5+ and
{S-(F) of this section, the true value of all taxable property
required by division (A)(2) or (3) of section 5727.06 of the

Revi sed Code to be assessed by the tax conmm ssioner shall be
determ ned by a nethod of valuation using cost as capitalized on
the public utility's books and records | ess conposite annual
al | onances as prescribed by the comm ssioner. If the conmi ssioner
finds that application of this method will not result in the

determ nation of true value of the public utility's taxable

property, he the comr ssioner nmay use anot her net hod of val uation.

: .
e i) I o : |
s of 1 bl " . I : i atel
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pror—to-the saleandleasebacktransaction-
{S-(B) The true value of current gas stored underground is

the cost of that gas shown on the books and records of the public

utility on the thirty-first day of Decenber of the preceding year

B-(C) The true value of noncurrent gas stored underground is
thirty-five per cent of the cost of that gas shown on the books
and records of the public utility on the thirty-first day of
Decenber of the preceding year.

{E—Fhe (D) (1) Except as provided in division (D)(2) of this

section, the true value of the production equi pnment of an electric

conpany and the true value of all taxable property of a rura
el ectric conpany is the equipnent's or property's cost as

capitalized on the conpany's books and records less fifty per cent

of that cost as an all owance for depreciation and obsol escence.

(2) The true value of the production plant equipnent of an

electric conpany or rural electric conpany purchased or pl aced

into service after the effective date of this amendnent is the

pur chase price of the equipnent as capitalized on the conpany's

books and records | ess conposite annual all owances as prescribed

by the tax conmm Sssi oner

=-(E) The true value of taxable property described in
division (A)(2) or (3) of section 5727.06 of the Revised Code
shall not include the allowance for funds used during construction
or interest during construction whieh that has been capitalized on
the public utility's books and records as part of the total cost

of the taxable property. This division shall not apply to a

production plant put into service on or after January 1, 2001, or
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to the production equi pnent of an electric conpany or a rura

el ectric conpany purchased by an electric conpany or a rura

el ectric conpany.

S-(F) The true value of watercraft owned or operated by a
wat er transportati on conpany shall be determ ned by multiplying
the true value of the watercraft as determ ned under division
BX(A) of this section by a fraction, the nunmerator of which is
the nunmber of revenue-earning niles traveled by the watercraft in
the waters of this state and the denom nator of which is the
nunber of revenue-earning nmiles traveled by the watercraft in al

wat er s.

(G The cost of property subject to a sale and | easeback

transaction is the cost of the property as capitalized on the

books and records of the public utility owning the property

imediately prior to the sale and | easeback transacti on.

Sec. 5727.111. The taxable property of each public utility,
except a railroad conpany, and of each interexchange
t el ecomuni cati ons conpany shall be assessed at the foll ow ng

percent ages of true val ue:

(A) Fifty per cent in the case of the taxable transm ssion

and distribution property of a rural electric conpany, and

twenty-five per cent for all its other taxable property;

(B) In the case of a tel ephone or tel egraph conpany, the

 ded I i visi By o . . 4
Revised—Code twenty-five per cent for taxable property first

subject to taxation in this state for tax year 1995 or thereafter

and ei ghty-eight per cent for all other taxable property;

(C Eighty-eight per cent in the case of a natural gas or

pi pe-line company;

(D) Eighty-eight per cent in the case of a water-works or
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heati ng conpany;
(E) one—hundredper—cent—inthe caseof the taxable
I . . : I . ;
{F—Eighty-eight (1) Except as provided in division (E)(2) of

this section, eighty-eight per cent in the case of al—taxable

personal- the taxable transm ssion and distribution property of an
el ectric conpany, ether—thanits—production—eguiprent and

twenty-five per cent for all its other taxable property:;

(2) Property listed and assessed under divisions (B)(1) and
(2) of section 5711.22 of the Revised Code shall continue to be

assessed at one hundred per cent for production equi pnent and

ei ghty-eight per cent for all other taxable property until January

1. 2002.

o T | ded | i visi £y of .
57411 22 of theRevisedGCode (F) Twenty-five per cent in the case

of an interexchange tel ecomuni cati ons conpany;

(G Twenty-five per cent in the case of a water

transportation conpany.

Sec. 5727.15. Wen all the taxable property of a public
utility is located in one taxing district, the tax conmm ssioner
shal | apportion the total taxable value thereof to that taxing

district.

VWhen taxabl e property of a public utility is located in nore
than one taxing district, the conmi ssioner shall apportion the

total taxable value thereof anpbng the taxing districts as foll ows:

(A) (1) I'n the case of a telegraph, interexchange
t el ecommuni cati ons, or tel ephone conpany that owns mles of wire
inthis state, the value apportioned to each taxing district shal
be the same percentage of the total val ue apportioned to al

taxing districts as the niles of wire owned by the conpany within
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the taxing district are to the total nmles of wire owned by the

conmpany within this state

(2) In the case of a tel egraph, interexchange
t el ecomuni cati ons, or telephone conpany that does not own mles
of wire in this state, the val ue apportioned to each taxing
district shall be the sane percentage of the total val ue
apportioned to all taxing districts as the cost of the taxable
property physically located in the taxing district is of the total

cost of all taxable property physically located in this state.
(B) In the case of a railroad conpany:

(1) The taxabl e value of real and personal property not used
in railroad operations shall be apportioned according to its

si tus;

(2) The taxable val ue of personal property used in railroad
operations shall be apportioned to each taxing district in
proportion to the nmles of track and trackage rights, weighted to
reflect the relative use of such personal property in each taxing

district;

(3) The taxabl e value of real property used in railroad
operations shall be apportioned to each taxing district in

proportion to its relative value in each taxing district.

(O In the case of an electric conpany:

(1) Seventyper—cent—of the The taxable val ue of al
producti on equi prent and—eofallstationequiprent—that s not

production—-egquiprent shall be apportioned to the taxing district
in which such property is physically |ocated; and

(2) The remdining—value of such property—together—with the
value of all other taxable personal propertys shall be apportioned

to each taxing district in the per—eent proportion that the cost
of alH—transm-ssion—and-distribution the taxable personal property
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district in proportion to the entire value of such property within

this state.

Sec. 5727.30. Each public utility, except electric conpanies,

rural electric conpanies, and railroad conpani es, shall be subject
to an annual excise tax, as provided by sections 5727.31 to
5727.62 of the Revised Code, for the privilege of owning property
inthis state or doing business in this state during the

twel ve-nont h peri od next succeedi ng the period upon which the tax
is based. The tax shall be inposed agai nst each such public
utility whieh that, on the first day of such twel ve-nonth period,
owns property in this state or is doing business in this state,
and the lien for the tax, including any penalties and interest
accruing thereon, shall attach on such day to the property of the

public utility in this state.

Sec. 5727.31. (A) Each public utility—execept—raitroad

subject to the tax i nposed under section 5727.30 of the Revised

Code, annually, on or before the first day of August, shall file
with the tax conm ssioner a statement in such formas the

commi ssi oner prescribes.

(B)(1) Annually, on or before the fifteenth day of Cctober of

the current year, each public utility subjeettothe excisetaxes
tevied-bythisechapter whose estimated exci se taxes for the

current year as based upon the statement required to be filed in
that year by division (A) of this section are, in the case of a
public utility other than a natural gas conpany, one thousand
dollars or nore, or are, in the case of a natural gas conpany,
three hundred twenty-five thousand dollars or nore, shall file
wWth the treasurer of state a report, in such formas the tax

conmmi ssi oner prescribes, showi ng the anmount of excise tax
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estimated to be charged or levied pursuant to |aw for the current
year upon the basis of such annual statenent, and shall rent a
portion of the estinated excise taxes shown to be due by the
report. The portion of the estimted excise taxes due at the tine
the report is filed shall be one-third of its total excise taxes
estimated to be charged or levied for the current year based upon

the annual statenment filed under division (A) of this section

(2) Annually, on or before the first day of March and June,
each public utility subjeettothe excise taxestevied by this
chapter whose excise taxes as based upon its | ast precedi ng annual
statenment filed under division (A) of this section prior to the
first day of January were, in the case of a public utility other
than a natural gas conpany, one thousand dollars or nore, or were,
in the case of a natural gas conpany, three hundred twenty-five
t housand dollars or nore, shall file with the treasurer of state a
report, in such formas the tax conmi ssioner prescribes, show ng
the anount of excise tax charged or |evied pursuant to | aw upon
t he basis of such annual statenment, and shall remt a portion of
t he excise taxes shown to be due by each such report. The portion
of the excise taxes due at the tinme each such report is filed
shal|l be one-third of its total excise taxes so charged or |evied

based upon such annual statenent.

(© Any public utility subject to the excise taxes inposed by
this—chapter section 5727.30 of the Revised Code whose tax as

certified under section 5727.38 of the Revised Code in a year

equal s or exceeds the anpunt specified for that year in section
5727. 311 of the Revised Code shall make the payments required
under this section in the second ensuing and each succeedi ng year
in the manner prescribed by section 5727.311 of the Revised Code,

except as otherw se prescribed by that section

(D) (1) For purposes of this section, a report required to be

filed under division (B) of this section is considered filed when
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it is received by the treasurer of state.

(2) For purposes of this section and sections 5727.311 and
5727.42 of the Revised Code, renittance of an excise tax required
to be made under this section is considered to be nade when the
remittance is received by the treasurer of state, or when credited
to an account designated by the treasurer of state for the receipt

of tax rem ttances.

Sec. 5727.311. (A) Any public utility subject to an excise
tax inposed by this—chapter section 5727.30 of the Revised Code

whose tax as certified by the tax conmi ssioner under section

5727. 38 of the Revised Code inthe yearindicatedinthe followng

schedule equal s or exceeds theampuntindicated for that yearin
the-schedule fifty thousand dollars shall nake each paynent

requi red under division (B) of section 5727.31 of the Revised Code

for the second ensuing and each succeedi ng year by el ectronic
funds transfer as prescribed by division (B) of this section.
Year—foer—whi-ch

tax—was——certified 1992 1993 and thereafter
Arpunt—of—tax $100,000 $50,000
£ o

If the tax certified by the tax comm ssioner in each of two
consecutive years beginning with 1993 is less than fifty thousand
dollars, the public utility is relieved of the requirenent to
renit taxes by electronic funds transfer for the year that next
foll ows the second of the consecutive years in which the tax
certified is less than fifty thousand dollars, and is relieved of
that requirenment for each succeedi ng year unless the tax certified
in a subsequent year equals or exceeds fifty thousand dollars. The
tax comm ssioner shall notify each public utility required to
renit taxes by electronic funds transfer of the public utility's

obligation to do so, shall nmintain an updated list of those
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public utilities, and shall tinmely certify the Iist and any
additions thereto or deletions therefromto the treasurer of
state. Failure by the tax commi ssioner to notify a public utility
subject to this section to renit taxes by electronic funds
transfer does not relieve the public utility of its obligation to

remt taxes by electronic funds transfer.

(B) Public utilities required by this section to remt
periodi c paynents by electronic funds transfer shall renmt such
paynments to the treasurer of state in the nanner prescribed by
rul es adopted by the treasurer under section 113.061 of the
Revi sed Code. The paynent of public utility excise taxes by
el ectronic funds transfer does not affect a public utility's
obligation to file the annual statenment and periodic reports in
the manner and at the tinmes prescribed by section 5727.31 of the
Revi sed Code.

A public utility required by this section to renit taxes by
el ectronic funds transfer may apply to the treasurer of state in
the manner prescribed by the treasurer of state to be excused from
that requirenment. The treasurer of state nmay excuse the public
utility fromremttance by electronic funds transfer for good
cause shown for the period of tinme requested by the public utility
or for a portion of that period. The treasurer of state shal
notify the tax conm ssioner and the public utility of the

treasurers treasurer of state's decision as soon as i s

practi cabl e.

(O If apublic utility required by this section to remt
taxes by electronic funds transfer remts those taxes by sone
nmeans other than by electronic funds transfer as prescribed by
this section and the rul es adopted by the treasurer of state, and
the treasurer of state determines that the failure to remt taxes
as required was not due to reasonable cause or was due to willfu

neglect, the treasurer of state nmay inpose an additional charge on
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the public utility equal to five per cent of the anmpunt of the
taxes required to be paid by electronic funds transfer, but not to
exceed five thousand dollars. Any additional charge inposed under
this sectionis in addition to any other penalty or charge inposed
under this chapter, and shall be considered as revenue arising

from exci se taxes inposed by this chapter

No additional charge shall be assessed under this division
against a public utility that has been notified of its obligation
to remt taxes under this section and that remts its first two
tax paynents after such notification by some neans other than
el ectronic funds transfer. The additional charge nmay be assessed
upon the renittance of any subsequent tax paynment that the public

utility remts by sone neans other than electronic funds transfer.

Sec. 5727.32. The statenent required by section 5727.31 of
the Revised Code for the purpose of the public utility excise tax

shal | contai n:
(A) The nane of the conpany;

(B) The nature of the conpany, whether a person, association,
or corporation, and under the |laws of what state or country

or gani zed;
(C The location of its principal office;

(D) The nane and post-office address of the president,
secretary, auditor, treasurer, and superintendent or genera

manager ;

(E) The nane and post-office address of the chief officer or

managi ng agent of the company in this state;

(F) The ampbunt of the excise taxes paid or to be paid with
the reports nade during the current cal endar year as provided by
section 5727.31 of the Revi sed Code;

(G In the case of telegraph and tel ephone conpani es:
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(1) The gross receipts fromall sources, whether nessages,
tel ephone tolls, rentals, or otherw se, for business done within
this state, including all suns earned or charged, whether actually
received or not, for the year ending on the thirtieth day of June,
and the conpany's proportion of gross receipts for business done
by it within this state in connection with other conpanies, firns,
corporations, persons, or associations, but excluding all of the

fol | owi ng:

(a) All of the receipts derived wholly frominterstate

busi ness or business done for or with the federal governnent;

(b) The receipts of anpbunts billed on behalf of other

entities;

(c) The receipts fromsales to other tel ephone conpanies for

resal e;

(d) Foer—theyear—ending—June—30—1990—andeach-subsegquent
year—+receipts Receipts fromsales to providers of
t el ecomuni cations service for resale, receipts fromincom ng or
out goi ng wi de area transm ssion service or wide area transm ssion
type service, including eight hundred or eight-hundred-type

service, and receipts fromprivate conmuni cati ons service.

As used in this division, "receipts fromsales to other

t el ephone conpani es for resale" and "receipts fromsales to

provi ders of tel econmunications service for resale" include, but
are not linmted to, receipts of carrier access charges. "Carrier
access charges" neans conpensation paid to the taxpayer telephone
conmpany by anot her tel ephone conpany or by a provider of

tel ecomuni cati ons service for the use of the taxpayer's
facilities to originate or term nate tel ephone calls or

t el ecommuni cati ons servi ce.

(2) The total gross receipts for such period from busi ness

done within this state.
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(H In the case of all public utilities, except electric

conpanies, rural electric conpanies, telegraph conpanies, and

t el ephone conpani es:

(1) The gross receipts of the conmpany, actually received,
fromall sources for business done within this state for the year
next preceding the first day of May, including the conpany's
proportion of gross receipts for business done by it within this
state in connection with other conpanies, firns, corporations,

persons, or associations, but excluding all of the follow ng:

(a) Receipts frominterstate business or business done for

the federal governnent;

(b) Receipts fromsales to other public utilities for resale,

provi ded such other public utility is required to file a statenent

pursuant to section 5727.31 of the Revised Code;

(c) For—theyear—ending—Aprit—306—1990,—and each-subsegquent
| . . ol ..
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{e) Receipts of a natural gas conpany of anounts billed on

behal f of other entities. Transportation and billing and
collection fees charged to other entities shall be included in the

gross recei pts of a natural gas conpany.

(2) The total gross receipts of such conmpany for such period

in this state from busi ness done within the state.

The reports required by section 5727.31 of the Revised Code

shal | contai n:
(a) The nane and principal mailing address of the conpany;

(b) The total ampunt of the gross receipts excise taxes
charged or levied as based upon its | ast precedi ng annual
statement filed prior to the first day of January of the year in

whi ch such report is filed;

(c) The anmount of the excise taxes due with the report as
provi ded by section 5727.31 of the Revised Code.

Sec. 5727.33. (A) For the purpose of conputing the public
utility excise tax, the tax comm ssioner shall ascertain and
determine the entire gross receipts actually received from all
sources, excluding the receipts described in divisions (B), (O,
and (D) —and—{E; of this section, of each eleect+rie—rural
eleetr+e— natural gas, pipe-line, water-works, heating, and water

transportati on conpany for business done within this state for the
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year ending on the thirtieth day of April, and of each tel egraph
and t el ephone conpany for business done within this state for the

year ending on the thirtieth day of June.

(B) I'n ascertaining and determ ning the gross receipts of
each of the conpanies named in this section, the comm ssioner

shal |l exclude all of the follow ng:
(1) Al receipts derived wholly frominterstate business;

(2) Al receipts derived wholly from busi ness done for or

with the federal governnent;

(3) For—the year—ending—Aprit—30—1990—and each-subsequent
_an . or i | whol Ly f I .

e : ol o : | ol . ’
 ded t I | o I I I . I

ol Lo g Lo | I | ol . ;

4> Al receipts fromthe sal e of nerchandi se;

55(4) Al receipts fromsales to other public utilities,
except railroad, tel egraph, and tel ephone conpanies, for resale,
provi ded the other public utility is required to file a statenent

pursuant to section 5727.31 of the Revised Code.

(O In ascertaining and determ ning the gross receipts of a
t el ephone conpany, the conm ssioner shall exclude all of the

fol | owi ng:

(1) For—the year—ending—June—30—1988 andeach-subseguent
year—+receipts Recei pts of ampunts billed on behalf of other
entities;

(2) Fer—the—year—ending—Jduhre—30—1988—and—each—subsequent
year—+recerpts Receipts fromsales to other tel ephone companies
for resale, as defined in division (G of section 5727.32 of the
Revi sed Code;
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(3) For—the—year—endi-ng—June—30—1990,—and—each—subsequent
year—+receipts Receipts fromincom ng or outgoing wi de area
transni ssion service or wide area transni ssion type service,

i ncl udi ng ei ght hundred or ei ght-hundred-type service;

(4) Fer—the—year—ending—Jduhre—30—31990,—and—each—subsequent
year—+ecerpts Receipts from private communi cati ons service as
described in division (AA)(2) of section 5739.01 of the Revised
Code;

(5) Fer—the—year—ending—Juhre—30—1990—and—each—subsequent
year—+receipts Receipts fromsales to providers of
tel ecomuni cati ons service for resale, as defined in division (G
of section 5727.32 of the Revised Code.

(D) - | g - I . :

| . 4 . hal | | ud . o I
I . . I .
i ed . L el

| | o : i | : lorived.

n H H n
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{EF In ascertaining and determi ning the gross receipts of a
nat ural gas conpany, the conmm ssioner shall exclude receipts of
anounts billed on behalf of other entities. Transportation and
billing and collection fees charged to other entities shall be

included in the gross receipts of a natural gas conpany.

The anopunt ascertai ned by the commi ssioner under this
section, |ess a deduction of twenty-five thousand dollars, shal
be the gross receipts of such conpanies for business done within

this state for that year.

Sec. 5727.38. On or before the first Monday of Novenber,

annual Iy, the tax conm ssioner shall assess an excise tax agai nst

each public utility, except electric conpanies, rural electric

conpani es, and railroad conpani es. The tax shall be conputed by

mul tiplying the gross receipts as determ ned by the comm ssi oner
under section 5727.33 of the Revised Code by six and three-fourths
per cent in the case of pipe-line conpanies and four and
three-fourths per cent in the case of all other conpanies. The

m ni mum tax for any such company for owning property or doing
business in this state shall be ten fifty dollars. The assessnent

shall be certified to the taxpayer and treasurer of state.

Sec. 5727.42. (A) The treasurer of state shall maintain a
list of all excise taxes |evied and paynents nmade pursuant to this
chapter section 5727.30 of the Revised Code. The treasurer of

state shall collect and the taxpayer shall pay all taxes and any

penal ti es thereon. Paynments nmay be made by mail, in person, by

el ectronic funds transfer if required to do so by section 5727.311
of the Revised Code, or by any other neans authorized by the
treasurer of state. The treasurer of state may adopt rul es

concerning the nmethods and tineliness of paynent.

(B) Each tax bill issued pursuant to this section shall
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separately reflect the taxes due, due date, and any ot her

i nformati on consi dered necessary. Except as otherw se provided in
division (F) of this section, the last day on which paynment may be
made wi thout penalty shall be at |east twenty but not nore than
thirty days fromthe date of mailing the tax bill. The treasurer
of state shall mail the tax bill, and the mailing thereof shall be

prima-facie evidence of receipt thereof by the taxpayer

(© The treasurer of state shall refund taxes as provided in
this section, but no refund shall be nmade to a taxpayer having a
delinquent claimcertified pursuant to this section that renains
unpai d. The treasurer of state may consult the attorney genera

regardi ng such cl ai ns.

(D) Wthin twenty days after receipt of any excise tax

assessnent certified to himthe treasurer of state, the treasurer

of state shall:

(1) Ascertain the difference between the total taxes shown on
such assessnent and the sum of all advanece estimted paynents,

excl usi ve of any penalties thereon, previously made for that year.

(2) If the difference is a deficiency, the treasurer of state

shall issue a tax bill.

(3) If the difference is an excess, the treasurer of state
shall certify the nane of the taxpayer and the anobunt to be
refunded to the director of budget and managenent for paynent to

the taxpayer.

If the taxpayer has a deficiency for one tax year and an
excess for another tax year, or any conbination thereof for nore
than two years, the treasurer of state may determ ne the net
result and, depending on such result, proceed to mail a tax bill

or certify a refund.

(E) If a taxpayer fails to pay all taxes on or before the due
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date shown on the tax bill, or fails to make an advance esti nated
paynment on or before the due date prescribed in division (B) of
section 5727.31 of the Revised Code, but nakes paynent within ten
cal endar days of such date, the treasurer of state shall add a
penalty equal to five per cent of the amount that should have been
timely paid. If paynment is not made within ten days of such date,
the treasurer of state shall add a penalty equal to fifteen per
cent of the anount that should have been tinely paid. The
treasurer of state shall prepare a delinquent claimfor each tax
bill on which penalties were added and certify such clains to the
attorney general and tax conm ssioner. The attorney general shal
proceed to collect the delinquent taxes and penalties thereon in

t he manner prescribed by |aw and notify the treasurer of state and

tax conm ssioner of all collections.

(F) The last day on which a natural gas conpany that is not
required to make paynents under division (B) of section 5727.31 of
the Revised Code may pay its taxes without penalty shall be the
fifteenth day of March of the year follow ng the year in which the
commi ssioner is required to certify his the assessnent of the
company's tax under section 5727.38 of the Revised Code. The tax

due date shall be reflected on the tax bill.

Sec. 5727.45. Four and two-tenths per cent of all excise
taxes and penalties collected under sections 5727.01 to 5727. 62 of
the Revised Code shall be credited to the |ocal governnment fund
for distribution in accordance with section 5747.50 of the Revised
Code, six-tenths of one per cent shall be credited to the | ocal
gover nment revenue assi stance fund for distribution in accordance
wWith section 5747.61 of the Revised Code, and ninety-five and
two-tenths per cent shall be credited to the general revenue fund.
comr-sstoner—shall—cert ity to the-treasurer—of-state the ampunts
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Sec. 5727.47. A copy of each assessnent certified pursuant to
section 5727. 23—5#2+23%- or 5727.38 of the Revised Code shall be
mailed to the public utility, and its mailing shall be prima-facie
evidence of its receipt by the public utility to which it is
addressed. If a public utility objects to any assessnent certified
to it pursuant to such sections, it may file a petition for
reassessnent with the tax conm ssioner. The petition nust be nmade
in witing, signed by the authorized agent of the utility having
knowl edge of the facts, and filed with the comm ssioner, in person
or by certified mail, within thirty days fromthe date that the
assessment was mailed. If the petitionis filed by certified mail,
the date of the United States postmark placed on the sender's
recei pt by the postal enployee to whomthe petition is presented
shall be treated as the date of filing. A true copy of the
assessnent objected to shall be attached to the petition and shal
be incorporated by reference into the petition, but the failure to
attach a copy of the assessnent and incorporate it by reference
does not invalidate the petition. The petition also shall indicate
the utility's objections, but additional objections nay be raised
inwiting if received prior to the date shown on the fina

determ nati on by the conmi ssioner

Notwi t hstandi ng the fact that a petition has been filed, the
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tax with respect to the assessnent objected to shall be paid as
required by law. The acceptance of the tax paynent by the
treasurer of state or any county treasurer shall not prejudice any
claimfor taxes on final determi nation by the conmi ssioner or

final decision by the board of tax appeals or any court.

Upon receipt of a properly filed petition, the comm ssioner
shall notify the treasurer of state or the auditor of each county

to which the assessnent objected to has been certified.

Unl ess the petitioner waives a hearing, the comn ssioner
shall assign a time and place for the hearing on the petition and
notify the petitioner of the tinme and place of the hearing by
personal service or certified mail, but the conm ssioner may

continue the hearing fromtine to tinme if necessary.

The commi ssi oner nmay make such correction to the assessnent

as he the conmissioner finds proper. The comni ssioner shall serve

a copy of his the commi ssioner's final determ nation on the

petitioner by personal service or certified mail, and his the

conmmi ssioner's decision in the natter shall be final, subject to

appeal as provided in section 5717.02 of the Revised Code. The
conm ssioner also shall transmt a copy of his the fina

determ nation to the treasurer of state or applicable county
auditor. In the absence of any further appeal, or when a decision
of the board of tax appeals or of any court to which the decision
has been appeal ed becones final, the commi ssioner shall notify the
public utility and, as appropriate, the treasurer of state who
shal | proceed under section 5727.42 of the Revised Code, or the
appl i cabl e county auditor who shall proceed under section 5727.471
of the Revised Code. The notification is not subject to further

appeal .

Sec. 5727.53. The taxes, fees, and penalties provided by
sections 572701 to 5727 62 inclusive—of the Revised Code- this
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chapter that are remitted to the treasurer of state may be

recovered by an action brought in the nane of the state in the
court of common pleas of Franklin Geunty county, or of any county
in which such public utility is doing business, or in which the
line of any st+reets—suburbar—er—ihterurban—fra+road—corpany—oer
rail road conpany is |ocated, and such court of common pl eas shal
have jurisdiction of sueh the action regardl ess of the anount

i nvol ved. The attorney general, on request of the tax

conmm ssioner, shall institute such action in the court of combn
pl eas of Franklin Geunty county or of any of such counties the
conmm ssioner directs. In any such action it shall be sufficient to
all ege that the tax, fee, or penalty sought to be recovered stands
charged on the delinquent duplicate of the treasurer of state, and
that the same has been unpaid for a period of thirty days after
havi ng been placed thereon. Sunms recovered in any such action

shall be paid into the state treasury te—the credit—of the general
revenve—fund in the sanme manner as the tax.

Sec. 5727.60. If a publiec—utitty requiredtofile areport
i h ot . I . . 62
thelusive,—of the Revised Code person fails to meke—such file a
report —Ht—shall—be—subjectto—apenaltyroften—doHarsper—day
, .. . o :
repert within the tine prescribed by section 5727.08 or 5727.31 of

the Revised Code, including any extensions of tine granted by the

tax conmi ssioner, a penalty of fifty dollars per nonth, not to

exceed five hundred dollars., may be inposed for each nonth or

fraction of a nonth el apsing between the due date of the report,

i ncl udi ng _any extensions, and the date the report was filed. The

penalty under this section for failing to file a report required
by section 5727.08 of the Revised Code shall be paid into the

state general revenue fund. If the penalty is not paid within
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fifteen days after notice of the penalty is mailed to the person

who failed to tinely file the report, the tax comni ssi oner shal

certify the penalty as a claimto the attorney general for

collection. The penalty under this section for failing to file the

report required by section 5727.31 of the Revised Code shall be

deposited into the state treasury in the sane manner _as the tax is

deposited., and the conm ssioner nay collect the penalty by

assessnent pursuant to section 5727.38 of the Revised Code. The

tax conm ssioner nmay abate this penalty in full or in part.

Sec. 5727.61. Every public utility required by |law to make
returns, statenents, or reports to the tax conm ssioner under

sections 5727.01 to 5727.62 of the Revised Code shall file

therewith, in such formas the comm ssioner prescribes, an
affidavit subscribed and sworn to by a person or officer having
know edge of the facts setting forth that such public utility has
not, during the preceding year, except as pernitted by sections
3517. 082, 3599.03, and 3599.031 of the Revised Code, directly or
indirectly paid, used or offered, consented, or agreed to pay or
use any of its noney or property for or in aid of or opposition to
a political party, a candidate for election or nomination to
public office, or a political action comrittee, |egislative
canpai gn fund, or organi zation that supports or opposes any such
candi date or in any manner used any of its noney or property for
any partisan political purpose whatever, or for the rei nbursenent
or indemification of any person for noney or property so used.
Such forns of affidavit as the conm ssioner prescribes shall be
attached to or made a part of the return, statement, or report
required to be nade by such public utility under sections 5727.01
to 5727.62 of the Revised Code.

Sec. 5727.72. No officer, enployee, or agent of a telegraph
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er—telephene—conpany person subject to this chapter shall refuse
to attend before atawiulboard of appraisers—and-assessors the

departnent of taxation when required to do so, or refuse to bring

with himthe officer, enployee, or agent and subnmit for inspection

any books or papers of such econpany person in his the officer's,

enpl oyee's, or agent's possession, custody, or control, or refuse

to answer any questions put to hitmthe officer, enployee, or agent

concerning the organi zati on, business, or property of such coenpany

person.

Sec. 5727.80. As used in sections 5727.80 to 5727.95 of the
Revi sed Code:

(A) "Electric distribution conpany”" neans either of the

foll owi ng:

(1) A person who distributes electricity through a neter of

an end user in this state;

(2) The end user of electricity inthis state, if the end

user obtains electricity that is not distributed or transmtted to

the end user by an electric distribution conpany that is required

to remt the tax inposed by section 5727.81 of the Revised Code.

"Electric distribution conpany" does not include the end user of

electricity in this state who self-generates electricity that is

used directly by that end user on site.

(B) "Kilowatt-hour" nmeans one thousand watt hours of

electricity.

(© "nmeter of an end user in this state" nmeans the neter used

to nmeasure the last kilowatt-hour distributed by an electric

distribution conpany to a location in this state, a neter | ocated

outside of this state that is used to neasure the | ast

Kil owatt-hour consuned for the reporting period at a location in

this state, or, if no neter is used, the estimted kil owatt-hours
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distributed in this state.

(D) "Person" has the sane neaning as in section 5701.01 of

the Revi sed Code, but also includes a nunicipal electric utility.

(E) "Municipal electric utility" means a muni ci pal

corporation that owns or operates a systemfor the distribution of

electricity.

(F) "Qualified end user"” neans an end user of electricity

t hat purchases nore than three mllion kil owatt-hours of

electricity for a calendar day for use as a raw material in a

nmanuf acturi ng process that features an el ectrochenical reaction in

which electrons fromdirect current electricity remain a part of

the product bei ng manuf act ured.

Sec. 5727.81. (A) On _and after May 1, 2001, for the purpose

of raising revenue for public education and state and | ocal

gover nnment operations, an excise tax is hereby |evied and i nposed

on _an _electric distribution conpany, at the follow ng rates per

kil owatt-hour of electricity distributed each nonth by the conpany

through a neter of an end user in this state:

Kilowatt-hours distributed to rate per kil owatt-hour

an_end user

For the first 2,000 $. 00465
For the next 2,001 to 15,000 $. 00419
For 15,001 and above $. 00301

The electric distribution conpany shall base the nmonthly tax

on a thirty-day average of total kilowatt-hours distributed to an

end user through the neter of the end user. The electric

distribution conpany shall pay the tax to the treasurer of state
in accordance with section 5727.82 of the Revised Code. Only the

distribution of electricity through a neter of an end user in this

state shall be used by the electric distribution conpany to

conpute the anpunt or estimated ampbunt of tax due.
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(B) Each electric distribution conpany shall pay the tax

i nposed by this section in all of the followi ng circunstances:

(1) The electricity is distributed by the conpany through a

neter of an end user in this state;

(2) the conpany is distributing electricity through a neter

| ocated in another state, but the electricity is consuned in this

state in the manner prescribed by rule of the tax conm Ssioner:

(3) the conpany is distributing electricity in this state

wi thout the use of a neter, but the electricity is consuned in

this state as estimated and in the nanner prescribed by rul e of

the tax conm ssioner.

(© The tax inposed by this section does not apply to the

distribution of any kilowatt-hours of electricity to the federal

governnent _or to an end user for any day the end user is a

qualified end user.

Sec. 5727.82. (A)(1) Except as provided in divisions (A)(2)

and (D) of this section, by the twentieth day of each nonth, each

electric distribution conpany required to pay the tax inposed by

section 5727.81 of the Revised Code shall file with the treasurer

of state a return as prescribed by the tax conm ssioner and shal

nmake paynent of the full ampunt of tax due for the preceding

nonth. The first paynent of this tax shall be made on or before
June 20, 2001.

(2) ILf the electric distribution conpany required to pay the

tax _inposed by section 5727.81 of the Revised Code is a munici pal

electric utility, it may retain in its general fund that portion

of the tax on the kilowatt-hours distributed to end users | ocated

within the boundaries of the nunicipal corporation. However, the

nuni ci pal electric utility shall nmake paynent in accordance with

division (A (1) of this section of the tax due on the

Page 186

5699
5700

5701
5702

5703
5704
5705

5706
5707
5708
5709

5710
5711
5712
5713

5714
5715
5716
5717
5718
5719
5720
5721

5722
5723
5724
5725
5726
5727
5728



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

kil owatt-hours distributed to end users | ocated outside the

boundari es of the nunicipal corporation.

(3) The return shall be signed by the conpany required to

file it, or an authorized enpl oyee, officer., or agent of the

conpany. The treasurer shall mark on the return the date it was

recei ved and indi cate paynent or nonpaynent of the tax shown to be

due on the return. The treasurer immediately shall transmt al

returns to the tax conmm ssioner. The return shall be deened filed

when received by the treasurer.

(B) Any electric distribution conpany required by this

section to file a return who fails to file and pay it within the

peri od prescribed shall pay an additional charge of fifty dollars

or ten per cent of the tax required to be paid for the reporting

peri od, whichever is greater. The tax conm ssioner may collect the

additi onal charge by assessnment pursuant to section 5727.89 of the

Revi sed Code. The conmi ssioner nmy abate all or a portion of the

addi ti onal charge and nmay adopt rul es governi ng such abat enents.

(© If any tax due is not paid tinmely in accordance with this

section, the electric distribution conpany liable for the tax

shall pay interest, calculated at the rate per annum prescri bed by

section 5703.47 of the Revised Code, fromthe date the tax paynent

was due to the date of paynent or to the date an assessnent is

i ssued, whi chever occurs first. Interest shall be paid in the sane

nanner _as the tax, and the conm ssioner may collect the interest

by assessnent pursuant to section 5727.89 of the Revised Code.

(D) Not later that the tenth day of each nonth, a qualified

end user shall report in witing to the electric distribution

company that distributes electricity to the end user the

kil owatt-hours that were consuned as a qualified end user for the

prior nmonth and the nunmber of days. if any. on which the end user
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was not a qualified end user. For each cal endar day the end user

was not a qualified end user, the end user shall report in witing

to the electric distribution conpany the nunber of kil owatt-hours

used on that day, and the electric distribution conpany shall pay

the tax inposed under section 5727.81 of the Revised Code on each

kil owatt-hour that was not distributed to a qualified end user

The electric distribution conpany may rely in good faith on a

qualified end user's report filed under this division, and if it

is determined that the end user was not a qualified end user for

any cal endar day or the quantity of electricity used by the

qualified end user was overstated, the tax conm ssioner shal

assess and collect any tax inposed under section 5727.81 of the

Revi sed Code directly fromthe qualified end user. On request by

the conm ssioner, each end user reporting to an electric

distribution conpany that it is a qualified end user shall provide

docunentation that establishes the volune of electricity consuned

daily by the qualified end user.

Sec. 5727.83. (A) If the total amount of tax required to be

remtted by an electric distribution conpany to this state under

section 5727.82 of the Revised Code for any cal endar year equals

or _exceeds fifty thousand dollars, the conpany shall remt each

nonthly tax paynent in the second ensui ng and each succeedi ng tax

vear by electronic funds transfer as prescribed by divisions (B)

and (C) of this section. For the first vear the tax |evied by

section 5727.81 of the Revised Code is inposed, any electric

distribution conpany that, prior to the effective date of this

section. was an electric conpany or _a rural electric conpany

required to remt taxes by electronic funds transfer under section

5727.311 of the Revised Code shall remt the tax inposed by

section 5727.81 of the Revised Code by el ectronic funds transfer

in accordance with this section

If the tax paynent for each of two consecutive vears is |ess
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than fifty thousand dollars, the conpany is relieved of the

requirenent to remt taxes by electronic funds transfer for the

vear that next follows the second of the consecutive vears in

which the tax paynent is less than fifty thousand dollars, and is

relieved of that reauirenent for each succeedi ng yvear unless the

tax paynent in a subsequent yvear equals or exceeds fifty thousand

dol |l ars.

The tax conmi ssioner _shall notify each electric distribution

conpany required to remt taxes by electronic funds transfer of

the conpany's obligation to do so, shall nmintain an updated |i st

of those conpanies, and shall tinely certify to the treasurer of

state the list and any additions thereto or deletions therefrom

Failure by the tax conmmi ssioner to notify a conpany subject to

this section to remt taxes by electronic funds transfer does not

relieve the conpany of its obligation to renmit taxes in that

manner .

(B) An_electric distribution conpany required by this section

to remt paynents by electronic funds transfer shall remt such

paynents to the treasurer of state in the manner prescribed by

rul es adopted by the treasurer of state under section 113. 061 of

the Revised Code, and on or before the dates specified under

section 5727.82 of the Revised Code. The paynent of taxes by

el ectronic funds transfer does not affect a conpany's obligation

to file the nmonthly return as required under section 5727.82 of
the Revi sed Code.

(© An electric distribution conpany required by this section

to renmt taxes by electronic funds transfer may apply to the

treasurer of state in the nmanner prescribed by the treasurer of

state to be excused fromthat requirenent. The treasurer of state

may excuse the conpany fromremttance by el ectronic funds

transfer for good cause shown for the period of tine requested by

the conpany or for a portion of that period. The treasurer of
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state shall notify the tax comni ssioner and the conpany of the

treasurer of state's decision as soon as is practicable.

(D) If an electric distribution conpany required by this

section to renmt taxes by electronic funds transfer rents those

taxes by sonme neans other than by electronic funds transfer as

prescribed by this section and the rules adopted by the treasurer

of state, and the treasurer of state determ nes that such failure

was not due to reasonable cause or was due to willful neqglect, the

treasurer of state shall notify the tax conm ssioner of the

failure to remt by electronic funds transfer and shall provide

the conm ssioner with any i nformation used in naking that

determ nation. The tax conmi ssioner nay collect an additional

charge by assessnent in the manner prescribed by section 5727.89

of the Revised Code. The additional charge shall equal five per

cent _of the anmpunt of the taxes required to be paid by electronic

funds transfer, but shall not exceed five thousand dollars. Any

addi ti onal charge assessed under this section is in addition to

any other penalty or charge inposed under this chapter. and shal

be considered as revenue arising fromthe tax inposed under this

chapter. The tax commni ssioner may abate all or a portion of such a

charge and may adopt rul es governing such abatenents.

No additional charge shall be assessed under this division

agai nst _an electric distribution conpany that has been notified of

its obligation to remt taxes under this section and that renmts

its first two tax paynents after such notification by sone neans

ot her than electronic funds transfer. The additional charge may be

assessed upon the renittance of any subsequent tax paynent that

the conpany remts by sone neans other than el ectronic funds

transfer.

Sec. 5727.84. (A As used in this section and sections
5727.85 and 5727.86 of the Revised Code:
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(1) "School district" means a city, local, or exenpted

village school district.

(2) "Joint vocational school district" means a joint

vocational school district created under section 3311.16 of the

Revi sed Code. and includes a cooperative education school district

created under section 3311.52 or 3311.521 of the Revised Code.

(3) "Taxing district" nmeans any taxing unit, as defined in

section 5705.01 of the Revised Code, excluding school districts

and joint vocational school districts.

(4) "State education aid" nmeans the sum of the state basic

aid and state special education aid anpunts conputed for a school
district under divisions (A and (B) of section 3317.022 of the
Revi sed Code.

(5) "Adjusted total taxable value" has the sanme nmeaning as in

section 3317.02 of the Revised Code.

(6) "Non-transm ssion/distribution property"” means taxable

property described in division (A or (E) of section 5727.111 of

the Revised Code. including nuclear fuel naterials and assenblies

and excluding transm ssion and distribution taxable property.

apportioned to a school district, joint vocational schoo

district, or taxing district pursuant to section 5727.15 of the
Revi sed Code.

(7) "1998 assessnent rate" nmeans the percentage of true val ue

at whi ch nontransm ssion/di stribution property was assessed for

taxation for tax yvear 1998.

(8) "State education aid offset” means the sum of the anopunts

certified for each school district under division (D) of this

section.

(9) "Fixed-sumlevy" neans a tax levied on property at

whatever rate is required to produce a specified anmount of tax
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noney or to pay debt charges., and includes school district

energency | evies i nposed pursuant to section 5705.194 of the
Revi sed Code.

(10) "Fixed-rate levy" neans any tax levied on property other

than a fixed-suml| evy.

(B) ALl noney collected under this chapter arising fromthe
tax i nposed by section 5727.81 of the Revised Code shall be

credited as foll ows:

(1) Sixty-three per cent, plus the anount of the state

education aid offset, shall be credited to the general revenue

fund, except that:

(a) Four and two-tenths per cent of the sixty-three per cent

shall be credited to the |local governnent fund., for distribution

in accordance with section 5747.50 of the Revised Code:; and

(b) Six-tenths of one per cent of the sixty-three per cent

shall be credited to the | ocal governnent revenue assi stance fund,

for distribution in accordance with section 5747.61 of the Revised

Code.

(2) Eleven and one-tenth per cent shall be credited to the

| ocal government property tax replacenent fund, which is hereby

created In the state treasury for the purpose of making the

paynents described in section 5727.86 of the Revi sed Code;

(3) Twenty-five and nine-tenths per cent, |less an anmpunt

equal to the state education aid offset, shall be credited to the

school district property tax replacenent fund. which is hereby

created in the state treasury for the purpose of making the

paynents described in section 5727.85 of the Revised Code.

(© Not later than June 1, 2002, the tax conm ssioner shal

certify to the departnent of education, for each school district,

the taxabl e value of its non-transm ssion/distribution property

Page 192

5886
5887
5888

5889
5890

5891
5892
5893

5894
5895
5896

5897
5898
5899

5900
5901
5902
5903

5904
5905
5906
5907

5908
5909
5910
5911
5912

5913
5914
5915



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

for tax year 2001 deternmned as if that property had been assessed

at the 1998 assessnent rate, rather than at twenty-five per cent

of true val ue.

(D) Not later than July 31, 2002, the departnent of education

shall deternmne, for each school district, the difference obtained

by subtracting the anount described in division (D)(2) of this

section fromthe anount described in division (D)(1) of this

section, and certify that anmpbunt to the director of budget and

managenment :

(1) The state education aid conputed for the district for

fiscal year 2003;

(2) The state education aid that would have been conputed for

the district for fiscal year 2003 if the district's adjusted total

taxabl e value reflected the anmbunt certified under division (C of

this section.

Sec. 5727.85. (A) As used in this section:

(1) "initial property tax | oss" neans the sum of the anpunts

conmput ed for a school district under divisions (d)(1) and (2) of

this section.

(2) "current net revenue | 0oss" neans the anpount conputed for

a school district under division (C(2) of this section.

(3) "consuner price index" neans the consuner price index

(all itens, all urban consuners) prepared by the bureau of |abor

statistics of the United States departnent of |abor

(4) "School district energency | evies" neans tax |evies

i nposed pursuant to section 5705.194 of the Revised Code.

(B) not later than June 1, 2002, 2003, 2004. 2005, and 2006,

the tax conmmi ssioner shall certify to the departnent of education

all of the following for EACH school district:
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(1) THE DI FFERENCE OBTAI NED BY subtracting the anpunt

described in division (B)(1)(b) fromthe anpbunt described in

division (B)(1)(a) of this section

(a) _THE TAXES that would have been CHARGED AND PAYABLE
AGAI NST NON- TRANSM SSI OV DI STRI BUTI ON PROPERTY LI STED FOR TAXATI ON
FOR the preceding TAX YEAR fromfixed-rate |levies determned as if

that property had been assessed at the 1998 assessnent rate rather

than twenty-five per cent of true val ue;

(b) THE TAXES CHARGED AND PAYABLE AGAI NST
NON- TRANSM SSI OV DI STRI BUTI ON PROPERTY LI STED FOR TAXATI ON FOR t he

precedi ng TAX YEAR fromfixed-rate | evies.

(2) The difference OBTAINED BY subtracting the anpunt

described in division (b)(2)(b) fromthe anount described in

division (B)(2)(a) of this section, and then subtracting fromthat

di fference the anpbunt described in division (B)(2)(c) of this

section:

(a) _THE TAXES that would have been CHARGED AND PAYABLE
AGAI NST NON- TRANSM SSI QV DI STRI BUTI ON PROPERTY LI STED FOR TAXATI ON

FOR the preceding TAX YEAR fromfi xed-sumlevies determ ned as if

that property had been assessed at the 1998 assessnent rate rather

than twenty-five per cent of true val ue;

(b) THE TAXES CHARGED AND PAYABLE AGAI NST
NON- TRANSM SSI OV DI STRI BUTI ON PROPERTY LI STED FOR TAXATI ON FOR t he

precedi ng TAX YEAR from fi xed-sum | evi es;

(c) for each fixed-sumlevy inposed by the district in the

preceding tax vear. the total taxable value of the district in

that vear multiplied by one-fourth of one mll.

(3) THE TAXABLE VALUE OF NON- TRANSM SSI OV DI STRI BUTI ON
PROPERTY FOR the precedi ng TAX YEAR determ ned as if THAT PROPERTY
HAD BEEN ASSESSED AT the 1998 assessnent rate rather than
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twenty-five per cent of true val ue.

(© for fiscal years 2003, 2004, 2005, 2006, AND 2007, the

depart nent of education shall deternine both of the foll owing for

each school district:

(1) the difference obtained by subtracting the anpunt

described in division (Q(1)(b) fromthe anount described in

division (Q(1)(a) of this section

(a) the state education aid conputed for the district FOR the
FI SCAL YEAR on the basis of the adjusted total taxable val ue;

(b) the state education aid that would be conputed for the
district FORthe FISCAL vear if the district's adjusted total

taxabl e val ue refl ected the anmount certified under division (B)(3)

of this section.

(2) the difference obtained by subtracting the anpunt

conput ed under division (C (1) of this section fromthe sum of the
anount s CERTI FI ED under_di visions (B)(1) and (2) of this section.
t he departnent of education shall certify the ampunt so DETERM NED

to the director of budget and nmanagenent not |ater than the

thirty-first day of july follow ng receipt of the tax

conmi ssioner's certification under division (b) of this section.

(D) NOT LATER THAN JUNE 1, 2002, THE TAX COVM SSI ONER SHALL
DETERM NE t he sum of the ampunts described in divisions (D)(1) and
(2) of this section FOR EACH school district:

(1) THE DI FFERENCE OBTAI NED BY subtracting the anpunt

described in division (d)(1)(b) fromthe anount described in

division (D)(1)(a) of this section

(a) _THE SUM OF (i) THE TAXES CHARGED AND PAYABLE AGAI NST
non-transm ssion/distribution property LISTED FOR TAXATI ON FOR TAX
YEAR 1998 fromfixed-rate levies, excluding the portion of such
taxes charged agai nst NUCLEAR FUEL MATERI ALS AND ASSEMBLI ES, AND
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(ii) the average of the annual TAXES CHARGED AND PAYABLE AGAI NST
NUCLEAR FUEL NMATERI ALS AND ASSEMBLI ES LI STED FOR TAXATI ON FOR TAX
YEARs 1996, 1997, and 1998 from fixed-rate | evies;

(b) THE sumof (i) THE TAXES that would have been CHARGED AND
PAYABLE AGAI NST non-transni ssion/distribution property LISTED FOR
TAXATI ON FOR TAX YEAR 1998 fromfixed-rate levies determ ned as if

that property had been assessed at twenty-five per cent rather

than the 1998 assessnent rate, excluding the portion of such taxes
charged agai nst NUCLEAR FUEL MATERI ALS AND ASSEMBLI ES, AND (ii)
the average of the annual TAXES that would have been CHARGED AND
PAYABLE AGAI NST NUCLEAR FUEL NMATERI ALS AND ASSEMBLIES LI STED FOR
TAXATI ON FOR TAX YEARs 1996, 1997. and 1998 fromfixed-rate |evies

determined as if that property had been assessed at twenty-five

per cent rather than the 1998 assessnent rate.

(2) the difference OBTAI NED BY subtracting the anpunt

described in division (D)(2)(b) fromthe anpbunt described in

division (D)(2)(a) of this section

(a) _THE SUM OF (i) THE TAXES CHARGED AND PAYABLE AGAI NST
NON- TRANSM SSI OV DI STRI BUTI ON PROPERTY LI STED FOR TAXATI ON FOR TAX
YEAR 1998 fromfixed-sumlevies, excluding the portion of such
taxes charged agai nst NUCLEAR FUEL MATERI ALS AND ASSEMBLI ES, AND
(ii) the average of the annual TAXES CHARGED AND PAYABLE AGAI NST
NUCLEAR FUEL MATERI ALS AND ASSEMBLI ES LI STED FOR TAXATI ON FOR TAX
YEARs 1996, 1997, and 1998 from fi xed-sum | evi es;

(b) THE sumof (i) THE TAXES that would have been CHARGED AND
PAYABLE AGAI NST NON- TRANSM SSI QN DI STRI BUTI ON PROPERTY LI STED FOR
TAXATI ON FOR TAX YEAR 1998 fromfixed-sumlevies determ ned as if

that property had been assessed at twenty-five per cent rather

than the 1998 assessnent rate, excluding the portion of such taxes
charged agai nst NUCLEAR FUEL MATERI ALS AND ASSEMBLI ES, AND (ii)
the average of the annual TAXES that would have been CHARGED AND
PAYABLE AGAI NST NUCLEAR FUEL MATERI ALS AND ASSEMBLIES LI STED FOR
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TAXATI ON FOR TAX YEARs 1996, 1997, and 1998 from fi xed-sum | evi es

determined as if that property had been assessed at twenty-five

per cent rather than the 1998 assessnent rate.

FOR THE PURPOSE OF DIVISIONS (D) (1) AND (2) OF THI S SECTI ON
TAXES CHARGED AND PAYABLE SHALL BE COVPUTED ON THE BASIS OF THE
PRELI M NARY ASSESSMENT | SSUED PURSUANT TO SECTI ON 5727.23 OF THE
REVI SED CODE FOR the TAX YEARs specifi ed.

(E)(1) not later than the thirty-first day of july of 2007

t hrough 2016, the departnent of education shall determ ne all of

the follow ng for each school district:

(a) the difference obtained by subtracting the district's

state education aid conputed for fiscal year 2003 fromthe

district's state education aid computed for the current fiscal

year .

(b) the inflation-adjusted property tax loss for the

precedi ng cal endar year. the inflation-adjusted property tax | oss

equals the initial property tax |oss plus the product obtained by

MULTI PLYING the initial property tax loss by the cumul ative

percentage increase in the consuner price index fromJanuary 1,

2002, to the thirty-first day of Decenber of the vear preceding

the determ nation.

(c) the difference obtained by subtracting the ampunt

conput ed under division (E)(1)(a) fromthe anmpunt conputed under
division (E)(1)(b) of this section

(2) if _the ampunt conputed under division (E)(1)(c) of this

section is greater than or equal to zero. no paynent shall be nade

to the school district fromthe property tax replacenent fund for

the current or any ensuing fiscal year.

(3) Lf the ampunt conputed under division (E)(1)(c) of this

section is less than zero, the departnent of education shal

determ ne the district's current net revenue |loss in the sane
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nmanner _as current net revenue l1oss is determ ned under division

(Q(2) of this section, except that the departnent shall subtract

fromthe current net revenue | oss the anpunt of taxes charged from

school district energency levies, as certified by the tax

conmi ssioner. the department of education shall certify the

resulting anmount to the director of budget and managenent not

later than the thirty-first day of July of each fiscal vear

begi nning with fiscal year 2008 and ending with fiscal year 2017

the tax commni ssioner shall certify the quantities described in
divisions (BY(1), (2), and (3) of this section to the DEPARTMENT

of education as otherwise required by division (B) of this

section, but for the tax vear preceding the fiscal vear for which

the conputation is made under this division. the tax conm SSi oner

also shall certify the taxes charged from school district

energency | evies.

(F) for fiscal years 2003 through 2016, the director of

budget and nmnagenent shall pay FROM the school district property

tax replacenent fund to the county undivided incone tax fund in

the proper county treasury one-half of the anount certified for

that year under divisions (C)(2) and (E)(3) of this section on or

before each of the days prescribed for the settl enments under
divisions (A and (C of section 321.24 of the Revised Code. the

county treasurer shall distribute such anmounts to the proper

school district as if they had been |l evied and collected as taxes,

and the school district shall apportion the anpbunts so received

anong its funds in the same proportions as if those anpunts had

been |l evied and coll ected as taxes.

(O not later than the thirty-first day of July of 2002
t hrough 2016, the tax COVM SSI ONER shall determ ne, for each joint

vocational school district, the sumof the amounts described in

divisions (BY(1) and (2) of this section, and certify that sumto

the director of budget and managenent. The director shall pay FROV
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the school district property tax replacenent fund to the county

undi vi ded inconme tax fund in the proper county treasury one-half

of the ampunt so certified for that year on or before each of the

days prescribed for the settlenents under divisions (A and (C) of

section 321.24 of the Revised Code. the county treasurer shal

distribute such ambunts to the proper joint vocational schoo

district as if they had been | evied and coll ected as taxes, and

the joint vocational school district shall apportion the anpunts

so received anobng its funds in the sane proportions as if those

amount s had been | evied and coll ected as taxes.

(H if, in any fiscal year for which paynents are nade under

division (F) or (G of this section, the anbunt credited to the

school district property tax replacenent fund exceeds the anpunt

so distributed, the director of budget and managenent shal l

distribute the excess anobng school districts and joint vocationa

school districts. the anpunt distributed to each district shal

bear the sane proportion to the excess renmnining in the fund as
the ADM of the district bears to the ADMof all of the districts.

for the purpose of this division, "ADM neans the fornula ADM i n

the case of a school district, and the average daily nenbership

reported under section 3317.03 of the Revised Code in the case of

a joint vocational school district.

If, in the opinion of the director of budget and nmnagenent,

the excess remnining in the school district property tax

repl acenent fund in any vear is not sufficient to warrant

distribution under this division, the excess shall renmain to the

credit of the fund.

AMOUNTS RECEI VED BY A SCHOOL DI STRICT or joint vocationa
school district UNDER THI S DI VI SI ON SHALL be used exclusively for
capi tal | MPr OVEMENTS

(L) if all or a part of the territory of a school district or
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joint vocational school district is nmerged with or transferred to

anot her district, the tax conm ssioner shall adjust the paynents

nmade under this section to each of the districts in proportion to

the taxabl e value of non-transm ssion/distribution property

APPORTIONED to the nerged or transferred territory pursuant to
section 5727.15 of the Revi sed Code.

(Jd) There is hereby created the electric property tax study

Committee, effective January 1, 2011. The conmittee shall consi st

of the foll owi ng seven nenbers: the tax conm ssioner, three

nenbers of the senate appointed by the president of the senate,

and three nenbers of the house of representatives appointed by the

speaker of the house of representatives. The appointnents shall be

nmade not later than January 31, 2011. The tax conm ssi oner_ shal

be the chairperson of the committee.

The committee shall study the extent to which each schoo

district or joint vocational school district has been conpensat ed,

under sections 5727.84 and 5727.85 of the Revised Code as enacted

by Bill No. of the 123rd general assenbly and any

subsequent acts, for the property tax loss caused by the reduction

in the assessnent rates for electric and rural electric conpany

tangi bl e personal property. Not |later than June 30, 2011, the

committee shall issue a report of its findings, including any

recommendati ons for providing additional conpensation for the

property tax loss or regarding renedial legislation, to the

President of the Senate and the Speaker of the house of

representatives, at which tine the commttee shall cease to exist.

The Departnment of Taxation and departnent of education shall

provi de such information and assistance as is required for the

committee to carry out its duties.

Sec. 5727.86. (A) not later than the thirty-first day of july

of 2002 through 2016, the tax comm ssioner shall determ ne, for
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each taxing DI STRICT., THE anounts described in divisions (A (1)

and (2) of this section:

(1) THE DI FFERENCE OBTAI NED BY subtracting the anpunt

described in division (a)(1)(b) fromthe anount described in

division (A (1)(a) of this section

(a) THE TAXES that would have been CHARGED AND PAYABLE
AGAI NST NON- TRANSM SSI QV DI STRI BUTI ON PROPERTY LI STED FOR TAXATI ON

FOR the preceding TAX YEAR fromfixed-rate | evies determ ned as if

that property had been assessed at the 1998 assessnent rate rather

than twenty-five per cent of true val ue;

(b) THE TAXES CHARGED AND PAYABLE AGAI NST
NON- TRANSM SS|I OV DI STRI BUTI ON PROPERTY LI STED FOR TAXATI ON FOR t he
precedi ng TAX YEAR fromfixed-rate | evies.

(2) the difference OBTAI NED BY subtracting the anpunt

described in division (A)(2)(b) fromthe anpbunt described in

division (a)(2)(a) of this section, and then subtracting fromthat

di fference the anpbunt described in division (A (2)(c) of this

section:

(a) _THE TAXES that would have been CHARGED AND PAYABLE
AGAI NST NON- TRANSM SSI OV DI STRI BUTI ON PROPERTY LI STED FOR TAXATI ON
FOR the preceding TAX YEAR fromfi xed-sum |l evies determined as if

that property had been assessed at the 1998 assessnent rate rather

than twenty-five per cent of true val ue;

(b) THE TAXES CHARGED AND PAYABLE AGAI NST
NON- TRANSM SSI OV DI STRI BUTI ON PROPERTY LI STED FOR TAXATI ON FOR t he

precedi ng TAX YEAR from fi xed-sum | evi es;

(c) for each fixed-sumlevy inposed by the district in the

preceding tax vear, the total taxable value of the district for

the preceding tax vear nmultiplied by one-fourth of one mll.

(B) not later than July 31, 2002, 2003, 2004, 2005, and 2006,
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the tax comni ssioner shall certify to the director of budget and

managenent, for each taxing district, the sumof the anmounts

deternmined that year under divisions (A)(1) and (2) of this

section. the director shall pay those suns in the manner

prescribed by division (E) of this section.

(© not later than July 31, 2007, 2008, 2009, 2010, and 2011,

the tax conmi ssioner shall deternine, for each taxing district,

the sum of the anmpunts determ ned that yvear under divisions (A (1)

and (2) of this section, and shall certify an anmpunt equal to

eighty per cent of that sumto the director of budget and

managenent. the director shall pay the amount certified in the

nanner prescribed by division (e) of this section.

(d) not later than July 31, 2012, 2013, 2014, 2015, and 2016,

the tax comni ssi oner shall determine, for each taxing district,

the sum of the ampunts determ ned that vear under divisions (a)(1)

and (2) of this section, and shall certify an anount egqual to the

Fol LON NG percentage of that sumto the director of budget and

managenent :
YEAR PERCENTAGE
2012 66. 7%
2013 53. 4%
2014 40. 1%
2015 26. 8%
2016 13. 5%

The director shall pay the amount certified in the manner

prescribed by division (E) of this section.

(E) Paynents required to be made under divisions (B), (O

and (D) of this section shall be paid FROM the | ocal governnent

property tax replacenent fund to the county undivided i ncone tax

fund in the proper county treasury. one-half of the anmpunt

certified under those divisions shall be paid on or before each of

Page 202

6193
6194
6195
6196
6197

6198
6199
6200
6201
6202
6203
6204
6205

6206
6207
6208
6209
6210
6211
6212
6213
6214
6215
6216
6217

6218
6219

6220
6221
6222
6223
6224



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

the days prescribed for the settlenents under divisions (A and

(C) of section 321.24 of the Revised Code. the county treasurer

shall distribute such anpbunts to the proper taxing district as if

they had been levied and collected as taxes. and the taxing

district shall apportion the anmbunts so received anong its funds

in the sane proportions as if those anpbunts had been |evied and

coll ected as taxes.

(F) For each fiscal year that the tax conmi ssioner determn nes

that there is a balance in the | ocal governnent property tax

repl acenent fund that exceeds the total anmpunt required to be paid

to taxing districts under division (E) of this section, that

bal ance shall be distributed to each county as foll ows:

(1) One-half shall be distributed to each county in

proportion to each county's popul ation

(2) One-half shall be distributed to each county in the

proportion that the ampunt determ ned under division (B) of this

section in 2002 for all taxing districts in the county is of the

amounts so deternmined in 2002 for all taxing districts to which

paynents are required to be made under division (E) of this

section.

The anpbunts distributed to each county under this division

shall be distributed each year by the county budget conmi ssion to

each taxing district in the county in the proportion that the

district's current taxes charged and pavable are of the total

current taxes charged and payable of all the taxing districts in

the county. As used in this division, "current taxes charged and

payabl e" neans the taxes charged and pavable as nost recently

determ ned for taxing districts in the county.

(© If all or a part of the territories of two or nore taxing

districts are nerged, or UN NCORPORATED territory of a township is
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annexed by a nunici pal CORPORATI ON, the tax conm ssi oner shal

adj ust the paynments nmade under this section to each of the taxing

districts in proportion to the taxable val ue of

non-transni ssion/distribution property APPORTI ONED to the nerged

or _annexed territory pursuant to section 5727.15 of the Revised

Code., or as otherwi se provided by a witten agreenment between the

| eqgi sl ative authorities of the taxing districts certified to the

tax conm ssioner not later than the first day of June of the

cal endar vear in which the paynent is to be nmde.

Sec. 5727.87. (A)_As used in this section:

(1) "Admnistrative fees" neans the dollar percentages

all owed by the county auditor for services or by the county

treasurer as fees, or paid to the credit of the real estate

assessnent fund, under divisions (A and (B) of section 319.54 and

division (A of section 321.26 of the Revised Code.

(2) "Administrative fee |l oss" means A county's | oss of

adm ni strative fees caused by the reduction of the tangible

personal property assessnent rate under section 5727.111 of the
Revi sed Code. as anended by Bill No. of the 123rd genera

assenbly, deternined as foll ows:

(a) For purposes of the determ nation under division (B) of

this section in vears 2002 through 2006, the admi nistrative fee

| oss shall be deternined by subtracting from The dol | ar anpunt of

adm ni strative fees collected in the county for cal endar year

1998, the dollar anmpbunt of administrative fees that would have

been collected in the county in calendar vear 1998 if the tangible

personal property of an electric conpany and a rural electric

conpany were assessed at the rate required by section 5727.111 of
t he Revi sed Code., as anended by Bill No. of the 123rd

general assenbly.

(b) For purposes of the determ nation under division (B) of
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this section in vears 2007 through 2011, the Admi nistrative fee

| oss shall be deternined by subtracting fromthe dollar anpbunt of

adm ni strative fees collected in the county in cal endar year 1998,

the dollar amount of administrative fees collected in the county

in the current cal endar vear

(B) Not later than June 1, 2002 through 2011, the county

auditor shall determ ne the adnm nistrative fee loss for the county

and certify it to the county budget conm ssion. Notw thstandi ng
divisions (F) and (G of section 5727.85 and division (E) of
section 5727.86 of the Revised Code, prior to distribution by the

county treasurer of the paynents provided under those divisions,

the county budget comm ssion shall deduct fromthose paynents the

amount _of the adnministrative fee loss certified by the county

auditor, as foll ows:

(1) Seventy per cent of the admnistrative fee |l oss shall be

deducted fromthe paynents provided under divisions (F) and (G of

section 5727.85 of the Revi sed Code;

(2) Thirty per cent of the administrative fee loss shall be

deducted fromthe paynents provided under division (E) of section
5727.86 of the Revi sed Code.

(© On or before each of the days prescribed for the

settl enents under divisions (A and (C) of section 321.24 of the

Revi sed Code in years 2002 through 2011, the county budget

conmi ssion shall pay one-half of the anmpunt of the adninistrative

fee loss to the county auditor, county treasurer, or real estate

assessnent _fund as if the anpunt had been all owed as

adnm ni strative fees, and shall deposit the anpbunt in the sane

funds as if allowed as admi nistrative fees.

After paynent of the administrative fee | oss on or before

August 10, 2011, all paynents under this section shall cease.
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Sec. 5727.88. The tax conmm ssioner shall adm ni ster sections
5727.80 to 5727.95 of the Revised Code and may adopt such rul es as

are necessary for the admnistrati on and enforcenent of the tax

i nposed by section 5727.81 of the Revised Code. The rul es shal

prescribe the nethod for determ ning whether electricity is

distributed through the neter of an end user in this state for

pur poses of section 5727.81 of the Revised Code. Upon request of

the tax conmmi ssioner, the public utilities conmm ssion shall assi st

the tax conm ssioner by providing infornation regardi ng any

electric distribution conpany that is subject to requlation by the

conmi Ssi on.

Sec. 5727.89. (A) The tax conmi ssioner my nmake an

assessnent ., based on any information in the conm ssioner's

possessi on, agai nst any electric distribution conpany that fails

to file a return or pay any tax, interest, or additional charge as

requi red by sections 5727.80 to 5727.95 of the Revi sed Code.

Wien information in the possession of the tax conm Ssioner

indicates that an electric distribution conpany liable for the tax

i nposed by section 5727.81 of the Revised Code has not paid the

full anpunt of tax due, the commi ssioner nay audit a

representative sanple of the conpany's business and may i ssue an

assessnent based on the audit. The commissioner shall qgive the

conpany assessed witten notice of the assessnent by persona

service or certified nmail.

A penalty of fifteen per cent shall be added to all anmounts

assessed under this section. The comm ssioner may adopt rul es

providing for the reni ssion of penalties.

(B) Unless the party assessed files with the tax comm Ssioner

within thirty days after service of the notice of assessnent,

either personally or by certified mail, a witten petition for
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reassessnent signed by the party assessed or the party's

aut hori zed agent havi ng know edge of the facts, the assessnent is

final and the anmpunt of the assessnent is due and payable fromthe

party assessed to the treasurer of state. The petition shall

indicate the objections of the party assessed. but additional

objections may be raised in witing prior to the date shown on the

final determ nation of the tax conmni ssioner. The conm SSi oner

shall grant the petitioner a hearing on the petition, unless

wai ved by the petitioner.

(© The conm ssioner may nmake any correction to the

assessnent that the conmi ssioner finds proper and shall issue a

final determ nation thereon. The conmi ssioner shall serve a copy

of the final deternm nation on the petitioner either by persona

service or by certified mail, and the commi ssioner's decision in

the matter is final, subject to appeal under section 5717.02 of
t he Revi sed Code.

(D) After an assessnent becones final, if any portion of the

assessnent . including accrued interest., remnins unpaid., a

certified copy of the comm ssioner's entry making the assessnent

final may be filed in the office of the clerk of the court of

common pleas in the county in which the party assessed resides or

in which the party's business is conducted. |If the party assessed

mai ntains no place of business in this state and is not a resident

of this state, the certified copy of the entry nay be filed in the

office of the clerk of the court of common pleas of Franklin

county.

The clerk, imediately upon the filing of the entry, shal

enter a judgnent for the state against the person assessed in the

amount _shown on the entry. The judgnent may be filed by the clerk

in a | oose-|eaf book entitled "special judgnents for the

kil owatt-hour tax," and shall have the sane effect as other

judonments. Execution shall issue upon the judgnent upon request of
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the tax comni ssioner, and all |aws applicable to sales on

execution shall apply to sales made under the judgnent.

The portion of the assessnent not paid within thirty days

after the day the assessnment was issued shall bear interest at the

rate per _annum prescribed by section 5703.47 of the Revised Code

fromthe day the tax commi ssioner issues the assessnment until the

day the assessnent is paid. Interest shall be paid in the sane

manner _as the tax and may be coll ected by the i ssuance of an

assessnent _under this section.

(E) Lf the tax comm ssioner believes that collection of the

tax inposed by section 5727.81 of the Revised Code will be

j eopardi zed unl ess proceedings to collect or secure collection of

the tax are instituted without delay, the comm SSioner nmy issue a

j eopardy assessnent against the electric distribution conpany

liable for the tax. Upon issuance of the jeopardy assessnent. the

conmi ssioner _immediately shall file an entry with the clerk of the

court of common pleas in the manner prescribed by division (D) of

this section. Notice of the jeopardy assessnent shall be served on

the party assessed or the party's legal representative within five

days of the filing of the entry with the clerk. The total anbunt

assessed is inmediately due and payable, unless the party assessed

files a petition for reassessnment in accordance with division (B)

of this section and provides security in a formsatisfactory to

the conm ssioner and in an amount sufficient to satisfy the unpaid

bal ance of the assessnent. Full or partial paynent of the

assessnent _does not prejudice the conm ssioner's consideration of

the petition for reassessnent.

(E) All noney collected by the tax conmi ssioner under this

section shall be paid to the treasurer of state, and when paid

shall be considered as revenue arising fromthe tax inposed by
section 5727.81 of the Revised Code.
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Sec. 5727.90. No assessnent of the tax inposed by section

5727.81 of the Revised Code shall be nmade by the tax conm ssioner

nore than four vears after the date on which the return for the

peri od assessed was due or filed, whichever date is later. This

section does not bar an assessnent when any of the foll ow ng

occur:

(A) The party assessed failed to file a return as required by

section 5727.82 of the Revi sed Code;

(B) The party assessed knowingly filed a false or fraudul ent

return;

(©) The party assessed and the tax commi ssioner waived in

witing the tine limtation.

Sec. 5727.91. (A) The treasurer of state shall refund the

amount of tax paid under section 5727.81 of the Revised Code that

was paid illegally or erroneously, or paid on an illegal or

erroneous assessnent. An electric distribution conpany shall file

an application for a refund with the tax conni ssioner on a form

prescribed by the conmissioner, within four vears of the illeqal

or _erroneous paynent of the tax.

Upon the filing of the application. the commni ssioner shal

determ ne the amount of refund due and certify that anpunt to the

di rector of budget and managenent and the treasurer of state for

paynent fromthe tax refund fund under section 5703.052 of the

Revi sed Code. |If the application for refund is for taxes paid on

an illegal or erroneous assessnent., the tax conm ssioner_ shal

include in the certified anbunt interest calculated at the rate

per annum under section 5703.47 of the Revised Code fromthe date

of overpaynent to the date of the comm ssioner's certification.

(B) If an electric distribution conpany entitled to a refund

of taxes under this section is indebted to the state for any tax
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or fee adm nistered by the tax comm ssioner that is paid to the

state or _any charge, penalty, or interest arising fromsuch a tax

or fee, the anmpunt refundable may be applied in satisfaction of

the debt. If the ambunt refundable is |l ess than the anpbunt of the

debt. it may be applied in partial satisfaction of the debt. If

the anpbunt refundable is greater than the anount of the debt, the

amount _remaining after satisfaction of the debt shall be refunded.

If the electric distribution conpany has npore than one such debt.

any debt subject to section 5739.33 or division (G of section
5747. 07 of the Revised Code shall be satisfied first. This section

applies only to debts that have becone final

(© Any electric distribution conpany that can substantiate

to the tax comm ssioner that the tax i nposed by section 5727.81 of

the Revised Code was paid on electricity ultimtely consuned at a

| ocation outside of this state may claima refund in the nmanner

and within the tine period prescribed in division (A of this

section.

Sec. 5727.92. Every electric distribution conpany liable for

the tax inposed by section 5727.81 of the Revised Code shall keep

conpl ete and accurate records of all electric distributions and

other records as required by rule of the tax comm ssioner. The

records shall be preserved for four years after the return for the

taxes to which the records pertain is due or filed, whichever is

| ater. The conmpany shall nmke the records available for inspection

by the tax conmm ssioner or the conm ssioner's authorized agent,

upon request of the commi ssioner or such agent.

Sec. 5727.93. (A) No person shall distribute electricity to a

neter of an end user in this state who is not reqgistered with the

tax conm ssioner _as an electric distribution conpany.

(B) Each person required to register under division (A of
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this section shall register prior to distributing electricity to a

neter of an end user in this state. The tax conm ssi oner shal

prescribe the formof the registration application. The

conmi ssioner _shall assign an identification nunber to each

registration and notify the reqgistrant of that nunber. The

registration shall remain in effect until canceled in witing by

the reqgistrant upon the cessation of distributing electricity to a

neter of an end user in this state or until such reqgistration is

deni ed, revoked, or canceled by the conmi ssioner. A reqgistration

nay be revoked or canceled by the tax conni ssioner as provi ded by

Chapter 119. of the Revised Code, for failure of an electric

distribution conpany to pay the tax inposed by section 5727.81 of
the Revised Code or to conply with sections 5727.80 to 5727.95 of

the Revised Code. An electric distribution conpany whose

registration is denied nmay petition for a hearing. in accordance

with the procedures set forth in divisions (B) and (C) of section
5727.89 of the Revised Code, not later than thirty days after

receiving the denial, and the final determnation is subject to

appeal under section 5717.02 of the Revi sed Code.

(©) The tax conmissioner shall maintain a list of the

electric distribution conpanies registered under this section. The

list shall contain the nane and address of each conpany reqistered

by the conmni ssioner. The |ist and subsequent updates of it nmy be

furni shed to conpanies on the list and shall be open to public

inspection in the office of the tax comm SSioner.

Sec. 5727.94. Each electric distribution conpany required to

pay the tax i nposed by section 5727.81 of the Revised Code shal

provide to its custoners in this state the statenent required by
section 4933.33 of the Revised Code.

Sec. 5727.95. (A No electric distribution conpany shall fail

to file any return or report required to be filed pursuant to
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section 5727.82 of the Revised Code, or file or cause to be filed

any inconplete, false, or fraudulent return, report, or statenent,

or aid or abet another in the filing of any false or fraudul ent

return, report, or statenent.

(B) No person shall distribute electricity to a nmeter of an

end user in this state without holding a valid registration issued

under section 5727.93 of the Revi sed Code.

Sec. 5727.99. (A Woever violates section 5727.55 of the
Revi sed Code shall be fines fined not |ess than one hundred nor

nore than one thousand dol | ars.

(B) Whoever violates section 5727.71 of the Revised Code
shall be fined not nore than five hundred dollars and inprisoned

not nore than thirty days.

(C \Whoever violates section 5727.72 or 5727.73 of the
Revi sed Code shall be fined not nore than five hundred doll ars or

i mprisoned not nore than thirty days, or both.

(D) Whoever violates sections 5727.80 to 5727.83, or sections

5727.88 to 5727.95 of the Revised Code or any rule adopted by the

tax _conm ssi oner _under those sections, is quilty of a m sdeneanor

of the first degree on the first offense; on each subsequent

offense, the person is quilty of a felony of the fourth degree.

Sec. 5733.04. As used in this chapter:

(A) "lssued and outstandi ng shares of stock" applies to
nonprofit corporations, as provided in section 5733.01 of the
Revi sed Code, and includes, but is not limted to, nenbership
certificates and other instruments evidenci ng ownership of an
interest in such nonprofit corporations, and with respect to a

financial institution whieh that does not have capital stock
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"i ssued and outstandi ng shares of stock" includes, but is not
limted to, ownership interests of depositors in the capita

enpl oyed in such an institution.

(B) "Taxpayer" means a corporation subject to the tax inposed
by section 5733.06 of the Revised Code.

(O "Resident" nmeans a corporation organi zed under the | aws

of this state.

(D) "Commercial domicile" nmeans the principal place from
whi ch the trade or business of the taxpayer is directed or

nmanaged.

(E) "Taxable year" neans the period prescribed by division
(A) of section 5733.031 of the Revised Code upon the net inconme of
whi ch the val ue of the taxpayer's issued and outstandi ng shares of
stock is determ ned under division (B) of section 5733.05 of the
Revi sed Code or the period prescribed by division (A of section
5733. 031 of the Revised Code that imrediately precedes the date as
of which the total value of the corporation is determ ned under
division (A) or (C) of section 5733.05 of the Revised Code.

(F) "Tax year" neans the cal endar year in and for which the
tax inposed by section 5733.06 of the Revised Code is required to
be pai d.

(G "lInternal Revenue Code" neans the "lInternal Revenue Code
of 1986," 100 Stat. 2085, 26 U.S.C. A 1, as anended.

(H) "Federal incone tax" neans the inconme tax inposed by the

I nt ernal Revenue Code.

(1) Except as provided in section 5733.058 of the Revised
Code, "net income" neans the taxpayer's taxable incone before
operating | oss deduction and special deductions, as required to be
reported for the taxpayer's taxable year under the Interna

Revenue Code, subject to the foll ow ng adjustnents:
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(1) (a) Deduct any net operating loss incurred in any taxable
years ending in 1971 or thereafter but exclusive of any net
operating loss incurred in taxable years ending prior to January
1, 1971. This deduction shall not be allowed in any tax year
comenci ng before Decenber 31, 1973, but shall be carried over and
all owed in tax years commenci ng after Decenber 31, 1973, until
fully utilized in the next succeedi ng taxable year or years in
whi ch the taxpayer has net incone, but in no case for nore than
the designated carryover period as described in division (1)(1)(b)
of this section. The anmobunt of such net operating | oss, as
determ ned under the allocation and apportionnent provisions of
section 5733.051 and division (B) of section 5733.05 of the
Revi sed Code for the year in which the net operating | oss occurs,
shal | be deducted from net inconme, as determ ned under the
al |l ocation and apportionment provisions of section 5733.051 and
di vision (B) of section 5733.05 of the Revised Code, to the extent
necessary to reduce net inconme to zero with the remai ni ng unused
portion of the deduction, if any, carried forward to the renaining
years of the designated carryover period as described in division
(1)(1)(b) of this section, or until fully utilized, whichever

occurs first.

(b) For losses incurred in taxable years ending on or before
Decenber 31, 1981, the designated carryover period shall be the
five consecutive taxable years after the taxable year in which the
net operating |oss occurred. For losses incurred in taxable years
ending on or after January 1, 1982, the designated carryover
period shall be the fifteen consecutive taxable years after the

taxabl e year in which the net operating | oss occurs.

(c) The tax comr ssioner nmay require a taxpayer to furnish
any information necessary to support a claimfor deduction under
division (1)(1)(a) of this section and no deduction shall be

al l owed unless the information is furnished.
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(2) Deduct any amount included in net incone by application
of section 78 or 951 of the Internal Revenue Code, anpunts
received for royalties, technical or other services derived from
sources outside the United States, and dividends received froma
subsi di ary, associate, or affiliated corporation that neither
transacts any substantial portion of its business nor regularly
mai ntai ns any substantial portion of its assets within the United
States. For purposes of deternining net foreign source incone
deducti bl e under division (1)(2) of this section, the amount of
gross incone fromall such sources other than incone derived by
application of section 78 or 951 of the Internal Revenue Code

shall be reduced by:

(a) The amount of any reinbursed expenses for personal
services perfornmed by enpl oyees of the taxpayer for the

subsi di ary, associate, or affiliated corporation;

(b) Ten per cent of the anpbunt of royalty inconme and

t echni cal assi stance fees;

(c) Fifteen per cent of the anpbunt of dividends and all other

i ncone.

The amounts described in divisions (1)(2)(a) to (c) of this
section are deenmed to be the expenses attributable to the
producti on of deductible foreign source incone unless the taxpayer
shows, by clear and convincing evidence, |ess actual expenses, or
the tax commi ssioner shows, by clear and convincing evidence, nore

actual expenses.

(3) Add any loss or deduct any gain resulting fromthe sale,
exchange, or other disposition of a capital asset, or an asset
described in section 1231 of the Internal Revenue Code, to the
extent that such loss or gain occurred prior to the first taxable
year on which the tax provided for in section 5733.06 of the

Revi sed Code is conputed on the corporation's net inconme. For
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pur poses of division (1)(3) of this section, the amount of the
prior loss or gain shall be measured by the difference between the
original cost or other basis of the asset and the fair narket

val ue as of the beginning of the first taxable year on which the
tax provided for in section 5733.06 of the Revised Code is
computed on the corporation's net inconme. At the option of the
taxpayer, the anount of the prior |1oss or gain nmay be a percentage
of the gain or |oss, which percentage shall be determ ned by

nmul tiplying the gain or loss by a fraction, the nunmerator of which
is the nunber of nonths fromthe acquisition of the asset to the
begi nning of the first taxable year on which the fee provided in
section 5733.06 of the Revised Code is conputed on the
corporation's net inconme, and the denom nator of which is the
nunmber of nonths fromthe acquisition of the asset to the sale,

exchange, or other disposition of the asset.

(4) Deduct the dividend received deduction provi ded by

section 243 of the Internal Revenue Code.

(5) Deduct any interest or interest equivalent on public
obligations and purchase obligations to the extent included in
federal taxable income. As used in divisions (1)(5) and (6) of

this section, "public obligations,” "purchase obligations,"” and
"interest or interest equivalent" have the sane neanings as in

section 5709.76 of the Revi sed Code.

(6) Add any loss or deduct any gain resulting fromthe sale,
exchange, or other disposition of public obligations to the extent

i ncluded in federal taxable incone.

(7) To the extent not otherw se allowed, deduct any dividends
or distributions received by a taxpayer froma public utility, if
the taxpayer owns at |east eighty per cent of the issued and
out st andi ng common stock of the utility. As used in division

(1)Y(7) of this section, "public utility" or "utility" nmeans a
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public utility as defined in Chapter 5727. of the Revised Code,

whether or not the utility is doing business in the state.

(8) To the extent not otherw se allowed, deduct any dividends
received by a taxpayer from an insurance conpany, if the taxpayer
owns at |east eighty per cent of the issued and outstandi ng comopn
stock of the insurance conpany. As used in division (1)(8) of this
section, "insurance conpany” neans an insurance conpany whieh that
is taxabl e under Chapter 5725. or 5729. of the Revised Code.

(9) Deduct expenditures for nodifying existing buildings or
structures to neet American national standards institute standard
A-117.1-1961 (R-1971), as anended; provided, that no deduction
shall be allowed to the extent that such deduction is not
pernmitted under federal |aw or under rules of the tax
conmi ssi oner. Those deductions as are allowed nay be taken over a
period of five years. The tax conm ssioner shall adopt rul es under
Chapter 119. of the Revised Code establishing reasonable
linmtations on the extent that expenditures for nodifying existing
bui I di ngs or structures are attributable to the purpose of making
the buildings or structures accessible to and usable by physically

handi capped persons.

(10) Deduct the anmpbunt of wages and salaries, if any, not
ot herwi se al |l owabl e as a deduction but that would have been
al | onabl e as a deduction in conputing federal taxable incone
bef ore operating | oss deduction and speci al deductions for the
taxabl e year, had the targeted jobs credit allowed and deterni ned
under sections 38, 51, and 52 of the Internal Revenue Code not

been in effect.

(11) Deduct net interest income on obligations of the United
States and its territories and possessions or of any authority,

conmmi ssion, or instrunmentality of the United States to the extent
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the laws of the United States prohibit inclusion of the net

i nterest for purposes of determ ning the value of the taxpayer's

i ssued and out st andi ng shares of stock under division (B) of
section 5733.05 of the Revised Code. As used in division (1)(11)
of this section, "net interest” means interest net of any expenses
taken on the federal income tax return that would not have been

al | oned under section 265 of the Internal Revenue Code if the

i nterest were exenpt from federal incone tax.

(12)(a) Except as set forth in division (1)(12)(d) of this
section, to the extent not included in conputing the taxpayer's
federal taxable inconme before operating |oss deduction and speci al
deductions, add gains and deduct |osses fromdirect or indirect
sal es, exchanges, or other dispositions, made by a related entity
who is not a taxpayer, of the taxpayer's indirect, beneficial, or
constructive investnment in the stock or debt of another entity,
unl ess the gain or |oss has been included in conputing the federa
taxabl e i ncome before operating | oss deduction and speci al
deducti ons of another taxpayer with a nore closely rel ated
i nvestnent in the stock or debt of the other entity. The amount of
gai n added or | oss deducted shall not exceed the product obtained
by nultiplying such gain or |oss by the taxpayer's proportionate
share, directly, indirectly, beneficially, or constructively, of
the outstanding stock of the related entity inmediately prior to

the direct or indirect sale, exchange, or other disposition.

(b) Except as set forth in division (1)(12)(e) of this
section, to the extent not included in conputing the taxpayer's
federal taxable incone before operating | oss deduction and speci al
deductions, add gains and deduct | osses fromdirect or indirect
sal es, exchanges, or other dispositions nade by a related entity
who is not a taxpayer, of intangible property other than stock

securities, and debt, if such property was owned, or used in whole
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or in part, at any tinme prior to or at the time of the sale,
exchange, or disposition by either the taxpayer or by a related
entity that was a taxpayer at any tinme during the related entity's
owner ship or use of such property, unless the gain or |oss has
been included in conputing the federal taxable incone before
operating | oss deduction and speci al deductions of another
taxpayer with a nore closely related ownership or use of such

i ntangi bl e property. The anount of gain added or | oss deducted
shall not exceed the product obtained by nultiplying such gain or
| oss by the taxpayer's proportionate share, directly, indirectly,
beneficially, or constructively, of the outstanding stock of the
related entity imediately prior to the direct or indirect sale,

exchange, or other disposition.

(c) As used in division (1)(12) of this section, "rel ated
entity" nmeans those entities described in divisions (1)(212)(c) (i)

to (iii) of this section:

(i) An individual stockholder, or a nmenber of the
stockhol der's fanily enunerated in section 318 of the Interna
Revenue Code, if the stockhol der and the menbers of the
stockhol der's fanmily own, directly, indirectly, beneficially, or
constructively, in the aggregate, at least fifty per cent of the

val ue of the taxpayer's outstandi ng stock

(ii) A stockholder, or a stockhol der's partnership, estate,
trust, or corporation, if the stockhol der and the stockhol der's
partnershi ps, estates, trusts, and corporations own directly,
indirectly, beneficially, or constructively, in the aggregate, at
least fifty per cent of the value of the taxpayer's outstanding

st ock;

(iii) A corporation, or a party related to the corporation in
a manner that would require an attribution of stock fromthe

corporation to the party or fromthe party to the corporation

Page 219

6717
6718
6719
6720
6721
6722
6723
6724
6725
6726
6727
6728
6729

6730
6731
6732

6733
6734
6735
6736
6737
6738

6739
6740
6741
6742
6743
6744

6745
6746
6747



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

under division (1)(12)(c)(iv) of this section, if the taxpayer
owns, directly, indirectly, beneficially, or constructively, at
least fifty per cent of the value of the corporation's outstandi ng

st ock.

(iv) The attribution rules of section 318 of the Internal
Revenue Code apply for purposes of determ ning whether the
ownership requirements in divisions (1)(12)(c)(i) to (iii) of this

section have been net.

(d) For purposes of the adjustments required by division
(1)(12)(a) of this section, the term"investnent in the stock or
debt of another entity" means only those investnents where the
taxpayer and the taxpayer's related entities directly, indirectly,
beneficially, or constructively own, in the aggregate, at any tine
during the twenty-four nonth period commenci ng one year prior to
the direct or indirect sale, exchange, or other disposition of
such investnent at least fifty per cent or nore of the val ue of

ei ther the outstandi ng stock or such debt of such other entity.

(e) For purposes of the adjustments required by division
(1)(12)(b) of this section, the term"related entity" excludes all

of the follow ng:

(i) Foreign corporations as defined in section 7701 of the

I nt ernal Revenue Code;

(ii) Foreign partnerships as defined in section 7701 of the

| nt ernal Revenue Code;

(iii) Corporations, partnerships, estates, and trusts created
or organized in or under the lIaws of the Conmonweal th of Puerto

Rico or any possession of the United States;

(iv) Foreign estates and foreign trusts as defined in section

7701 of the Internal Revenue Code.

The excl usions described in divisions (1)(12)(e)(i) to (iv)
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of this section do not apply if the corporation, partnership,
estate, or trust is described in any one of divisions (O (1) to
(5) of section 5733.042 of the Revised Code.

(f) Nothing in division (1)(12) of this section shall require
or permt a taxpayer to add any gains or deduct any |osses
described in divisions (1)(12)(f)(i) and (ii) of this section:

(i) Gains or |osses recognized for federal income tax
pur poses by an individual, estate, or trust without regard to the
attribution rules described in division (1)(12)(c) of this
secti on—and;_

(ii) Arelated entity's gains or |osses described in division
(1)(12)(b) if the taxpayer's ownership of or use of such
intangi ble property was limted to a period not exceeding nine
nont hs and was attributable to a transaction or a series of
transacti ons executed in accordance with the election or elections
made by the taxpayer or a related entity pursuant to section 338

of the Internal Revenue Code.

(13) Any adjustnment required by section 5733.042 of the
Revi sed Code.

(14) Add any anount clainmed as a credit under section
5733. 0611 of the Revised Code to the extent that such anpunt

satisfies either of the foll ow ng:

(a) It was deducted or excluded fromthe conputation of the
corporation's taxabl e inconme before operating | oss deduction and
speci al deductions as required to be reported for the

corporation's taxable year under the Internal Revenue Code;

(b) It resulted in a reduction of the corporation's taxable
i ncome before operating |oss deduction and speci al deductions as
required to be reported for any of the corporation's taxable years

under the Internal Revenue Code.
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(15) Deduct the anpunt contributed by the taxpayer to an
i ndi vi dual devel oprment account program established by a county
departnent of hunman services pursuant to sections 329.11 to 329.14
of the Revised Code for the purpose of matching funds deposited by
program partici pants. On request of the tax conm ssioner, the
taxpayer shall provide any information that, in the tax
comri ssioner's opinion, is necessary to establish the anmount

deduct ed under division (1)(15) of this section.

(J) Any termused in this chapter has the sane neaning as
when used in conparable context in the laws of the United States
relating to federal income taxes unless a different neaning is
clearly required. Any reference in this chapter to the Interna
Revenue Code includes other laws of the United States relating to

federal income taxes.

(K) "Financial institution" has the nmeaning given by section
5725.01 of the Revised Code but does not include a production
credit association as described in 85 Stat. 597, 12 U. S. C. A 2091.

(L)(1) A "qualifying holding conpany” is any corporation

satisfying all of the follow ng requirenents:

(a) Subject to divisions (L)(2) and (3) of this section, the
net book value of the corporation's intangi ble assets is greater
than or equal to ninety per cent of the net book value of all of
its assets and at least fifty per cent of the net book val ue of
all of its assets represents direct or indirect investnents in the
equity of, loans and advances to, and accounts receivable due from

rel ated nenbers

(b) At least ninety per cent of the corporation's gross

income for the taxable year is attributable to the follow ng:

(i) The nmi ntenance, nmanagenent, ownership, acquisition, use,
and di sposition of its intangible property, its aircraft the use

of which is not subject to regulation under 14 C.F. R part 121 or
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part 135, and any real property described in division (L)(2)(c) of

this section;

(ii) The collection and distribution of inconme from such
property.

(c) The corporation is not a financial institution on the
| ast day of the taxable year ending prior to the first day of the

tax year;

(d) The corporation's related nenbers nake a good faith and
reasonabl e effort to nake tinmely and fully the adjustnents
required by division (C(2) of section 5733.05 of the Revised Code
and to pay tinely and fully all uncontested taxes, interest,

penalties, and other fees and charges inposed under this chapter;

(e) Subject to division (L)(4) of this section, the
corporation elects to be treated as a qualifying hol di ng conpany

for the tax year.

A corporation otherwi se satisfying divisions (L)(1)(a) to (e)
of this section that does not elect to be a qualifying holding
conmpany is not a qualifying holding conpany for the purposes of

this chapter.

(2)(a)(i) For purposes of nmaking the ninety per cent
conmput ati on under division (L)(1)(a) of this section, the net book
val ue of the corporation's assets shall not include the net book
val ue of aircraft or real property described in division
(L)Y(L)(b)(i) of this section

(ii) For purposes of making the fifty per cent conputation
under division (L)(1)(a) of this section, the net book val ue of
assets shall include the net book value of aircraft or real

property described in division (L)(1)(b)(i) of this section.

(b)(i) As used in division (L) of this section, "intangible

asset" includes, but is not limted to, the corporation's direct
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interest in each pass-through entity only if at all tinmes during
the corporation's taxable year ending prior to the first day of
the tax year the corporation's and the corporation's rel ated
menbers' conbined direct and indirect interests in the capital or
profits of such pass-through entity do not exceed fifty per cent.
If the corporation's interest in the pass-through entity is an

i ntangi bl e asset for that taxable year, then the distributive
share of any inconme fromthe pass-through entity shall be incone

froman intangi bl e asset for that taxable year.

(ii) If a corporation's and the corporation's rel ated
nmenbers' conbined direct and indirect interests in the capital or
profits of a pass-through entity exceed fifty per cent at any tine
during the corporation's taxable year ending prior to the first
day of the tax year, "intangible asset"” does not include the
corporation's direct interest in the pass-through entity, and the
corporation shall include in its assets its proportionate share of
the assets of any such pass-through entity and shall include in
its gross incone its distributive share of the gross incone of
such pass-through entity in the same formas was earned by the

pass-through entity.

(iii) A pass-through entity's direct or indirect
proportionate share of any other pass-through entity's assets
shall be included for the purpose of conputing the corporation's
proportionate share of the pass-through entity's assets under
division (L)(2)(b)(ii) of this section, and such pass-through
entity's distributive share of any other pass-through entity's
gross incone shall be included for purposes of computing the
corporation's distributive share of the pass-through entity's

gross income under division (L)(2)(b)(ii) of this section.
(c) For the purposes of divisions (L)(1)(b)(i), (1)(b)(ii),
(2)(a)(i), and (2)(a)(ii) of this section, real property is

described in division (L)(2)(c) of this section only if all of the
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following conditions are present at all tinmes during the taxable

year ending prior to the first day of the tax year:

(i) The real property serves as the headquarters of the
corporation's trade or business, or is the place fromwhich the
corporation's trade or business is principally managed or

di r ect ed;

(ii) Not nore than ten per cent of the value of the rea
property and not nore than ten per cent of the square footage of
the building or buildings that are part of the real property is
used, nade avail able, or occupied for the purpose of providing,
acquiring, transferring, selling, or disposing of tangible
property or services in the normal course of business to persons
ot her than rel ated nenbers, the corporation's enployees and their

famlies, and such rel ated nenbers' enpl oyees and their famlies.

(d) As used in division (L) of this section, "rel ated nenber"
has the sane nmeaning as in division (A (6) of section 5733.042 of

the Revised Code without regard to division (B) of that section

(3) The percentages described in division (L)(1)(a) of this
section shall be equal to the quarterly average of those
percentages as cal culated during the corporation's taxable year

ending prior to the first day of the tax year

(4) Wth respect to the election described in division
(L)Y(1)(e) of this section

(a) The el ection need not acconmpany a tinely filed report;

(b) The el ection need not acconpany the report; rather, the
el ection may acconpany a subsequently filed but tinely application
for refund and tinely anended report, or a subsequently filed but

tinmely petition for reassessnent;

(c) The election is not irrevocable;
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(d) The election applies only to the tax year specified by

the corporation;

(e) The corporation's related nmenbers conply with division
(L)(1)(d) of this section

Nothing in division (L)(4) of this section shall be construed

to extend any statute of limtations set forth in this chapter.

(M "Qualifying controlled group” nmeans two or nore
corporations that satisfy the ownership and control requirenents
of division (A) of section 5733.052 of the Revised Code.

(N) "Limted liability conpany" means any linmted liability
conmpany formed under Chapter 1705. of the Revised Code or under

the laws of any other state.

(O "Pass-through entity" means a corporation that has nade
an el ection under subchapter S of Chapter 1 of Subtitle A of the
Internal Revenue Code for its taxable year under that code, or a
partnership, limted liability conpany, or any other person, other
than an individual, trust, or estate, if the partnership, linmted
liability conpany, or other person is not classified for federa

i ncone tax purposes as an association taxed as a corporation.

(P) "Electric conpany”" has the sane neaning as in section
5727. 01 of the Revi sed Code.

Sec. 5733.05. As used in this section, "qualified research"
nmeans | aboratory research, experinmental research, and ot her
simlar types of research; research in devel oping or inproving a
product; or research in devel oping or inproving the neans of
producing a product. It does not include market research, consuner
surveys, efficiency surveys, managenent studies, ordinary testing
or inspection of materials or products for quality control
hi storical research, or literary research. "Product” as used in

thi s paragraph does not include services or intangible property.
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The annual report deternines the value of the issued and
out st andi ng shares of stock of the taxpayer, which under division
(A) or divisions (B) and (C) of this section is the base or
measure of the franchise tax liability. Such determ nation shal
be nmade as of the date shown by the report to have been the
begi nning of the corporation's annual accounting period that
includes the first day of January of the tax year. For the
pur poses of this chapter, the value of the issued and outstandi ng
shares of stock of any corporation that is a financial institution
shall be deened to be the value as cal culated in accordance with
division (A) of this section. For the purposes of this chapter,
the value of the issued and outstanding shares of stock of any
corporation that is not a financial institution shall be deened to
be the values as calculated in accordance with divisions (B) and

(O of this section.

(A) The total value, as shown by the books of the financial
institution, of its capital, surplus, whether earned or unearned,
undi vi ded profits, and reserves shall be determ ned as prescribed
by section 5733.056 of the Revised Code for tax years 1998 and

thereafter.

(B) The sum of the corporation's net incone during the
corporation's taxable year, allocated or apportioned to this state
as prescribed in divisions (B)(1) and (2) of this section, and
subj ect to sections 5733.052, 5733.053, 5733.057, and 5733. 058 of
t he Revi sed Code:

(1) The net incone allocated to this state as provided by
section 5733.051 of the Revised Code.

(2) The anmount of Ohio apportioned net incone from sources
ot her than those all ocated under section 5733.051 of the Revised

Code, which shall be determined by nmultiplying the corporation's
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net incone by a fraction. The nunerator of the fraction is the sum
of the followi ng products: the property factor multiplied by
twenty, the payroll factor nmultiplied by twenty, and the sales
factor nultiplied by sixty. The denom nator of the fraction is one
hundred, provided that the denom nator shall be reduced by twenty
if the property factor has a denom nator of zero, by twenty if the
payrol|l factor has a denoni nator of zero, and by sixty if the

sal es factor has a denom nator of zero.

The property, payroll, and sales factors shall be deternm ned

as foll ows:

(a) The property factor is a fraction the nunerator of which
is the average value of the corporation's real and tangible
personal property owned or rented, and used in the trade or
business in this state during the taxable year, and the
denom nat or of which is the average value of all the corporation's
real and tangi bl e personal property owed or rented, and used in
the trade or business everywhere during such year. There shall be
excl uded fromthe nunerator and denoni nator of the property factor
the original cost of all of the follow ng property within Chio:
property with respect to which a "pollution control facility"
certificate has been issued pursuant to section 5709.21 of the
Revi sed Code; property with respect to which an "industrial water
pollution control certificate" has been issued pursuant to section
6111. 31 of the Revised Code; and property used exclusively during

the taxable year for qualified research

(i) Property owned by the corporation is valued at its
original cost. Property rented by the corporation is val ued at
eight tinmes the net annual rental rate. "Net annual rental rate"
nmeans the annual rental rate paid by the corporation | ess any

annual rental rate received by the corporation from subrentals.

(ii) The average val ue of property shall be determni ned by
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averagi ng the values at the begi nning and the end of the taxable
year, but the tax conm ssioner may require the averagi ng of
nont hly val ues during the taxable year, if reasonably required to

reflect properly the average val ue of the corporation's property.

(b) The payroll factor is a fraction the nunmerator of which
is the total amount paid in this state during the taxable year by
the corporation for conpensation, and the denom nator of which is
the total conpensation paid everywhere by the corporation during
such year. There shall be excluded fromthe nunmerator and the
denom nat or of the payroll factor the total conpensation paid in
this state to enpl oyees who are primarily engaged in qualified

resear ch.

(i) Conpensation neans any form of renuneration paid to an

enpl oyee for personal services.

(ii) Conpensation is paid in this state if: (1) the
recipient's service is performed entirely within this state, (2)
the recipient's service is performed both within and without this
state, but the service perfornmed without this state is incidenta
to the recipient's service within this state, (3) sone of the
service is performed within this state and either the base of
operations, or if there is no base of operations, the place from
which the service is directed or controlled is within this state,
or the base of operations or the place fromwhich the service is
directed or controlled is not in any state in which sone part of
the service is perfornmed, but the recipient's residence is in this

state.

(iii) Conpensation is paid in this state to any enpl oyee of a
comon or contract notor carrier corporation, who perforns the
enpl oyee's regul arly assigned duties on a notor vehicle in nore
than one state, in the sanme ratio by which the nm|eage travel ed by

such enpl oyee within the state bears to the total mnileage travel ed
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by such enpl oyee everywhere during the taxable year

(c) The sales factor is a fraction the nunerator of which is
the total sales in this state by the corporation during the
t axabl e year, and the denomi nator of which is the total sales by
the corporation everywhere during such year. In determning the
numer at or and denom nator of the sales factor, receipts fromthe
sal e or other disposal of a capital asset or an asset described in
section 1231 of the Internal Revenue Code shall be elimn nated.
Al so, in deternmining the nunerator and denoni nator of the sales
factor, in the case of a reporting corporati on owing at | east
ei ghty per cent of the issued and outstandi ng conmon stock of one

or nore pubH-e—utities—eF insurance conpanies or public
utilities, except an electric conpany, or owning at |east

twenty-five per cent of the issued and outstandi ng common stock of
one or nmore financial institutions, receipts received by the
reporting corporation fromsuch utilities, insurance conpanies,

and financial institutions shall be elim nated.

For the purpose of this section and section 5733.03 of the
Revi sed Code, sal es of tangible personal property are in this
state where such property is received in this state by the
purchaser. In the case of delivery of tangi ble personal property
by common carrier or by other means of transportation, the place
at which such property is ultimately received after al
transportati on has been conpleted shall be considered as the place
at which such property is received by the purchaser. Direct
delivery in this state, other than for purposes of transportation,
to a person or firmdesignated by a purchaser constitutes delivery
to the purchaser in this state, and direct delivery outside this
state to a person or firmdesignated by a purchaser does not
constitute delivery to the purchaser in this state, regardl ess of

where title passes or other conditions of sale.

For the purposes of this section and section 5733.03 of the

Page 230

7054

7055
7056
7057
7058
7059
7060
7061
7062
7063
7064
7065
7066
7067
7068
7069
7070

7071
7072
7073
7074
7075
7076
7077
7078
7079
7080
7081
7082
7083
7084

7085



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

Revi sed Code, sales of electricity and the transm ssi on and

distribution of electricity by an electric conpany shall be

treated as a sale of service and not as a sale of tangible

per sonal property.

Sal es, other than sales of tangible personal property, are in

this state if either:

(i) The income-producing activity is perforned solely in this

st at e;

(ii) The income-producing activity is perfornmed both within
and without this state and a greater proportion of the
i ncone-producing activity is performed within this state than in

any other state, based on costs of performance.

(d) If the allocation and apportionnent provisions of
division (B) of this section do not fairly represent the extent of
the taxpayer's business activity in this state, the taxpayer nay
request, which request nust be in witing and nust acconpany the
report, tinely filed petition for reassessnent, or tinely filed
anended report, or the tax conmi ssioner may require, in respect to
all or any part of the taxpayer's allocated or apportioned base,

i f reasonabl e, any one or nore of the follow ng:
(i) Separate accounti ng;
(ii) The exclusion of any one or nore of the factors;

(iii) The inclusion of one or nore additional factors which
that will fairly represent the taxpayer's allocated or apportioned

base in this state.

An alternative nethod will be effective only with approval by

the tax comm ssi oner.

Nothing in this section shall be construed to extend any

statute of limtations set forth in this chapter.

(O (1) Subject to divisions (C)(2) and (3) of this section,
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the total value, as shown on the books of each corporation that is
not a qualified holding conmpany, of the net book val ue of a
corporation's assets less the net carrying value of its
liabilities. For the purposes of deternm ning that total value, any
reserves shown on the corporation's books shall be considered
liabilities or contra assets, except for any reserves that are
deened appropriations of retained earnings under generally

accepted accounting principles.

(2)(a) If, on the last day of the taxpayer's taxable year
precedi ng the tax year, the taxpayer is a related nenber to a
corporation that elects to be a qualifying holding company for the
tax year beginning after the |last day of the taxpayer's taxable
year, or if, on the last day of the taxpayer's taxable year
preceding the tax year, a corporation that elects to be a
qual i fying hol di ng conpany for the tax year beginning after the
| ast day of the taxpayer's taxable year is a related nenber to the
taxpayer, then the taxpayer's total value shall be adjusted by the
qual i fyi ng anpbunt. Except as otherw se provi ded under division
(O (2)(b) of this section, "qualifying anbunt” means the anount
that, when added to the taxpayer's total value, and when
subtracted fromthe net carrying value of the taxpayer's
liabilities conputed without regard to division (C)(2) of this
section, or when subtracted fromthe taxpayer's total value and
when added to the net carrying value of the taxpayer's liabilities
conputed wi thout regard to division (C)(2) of this section
results in the taxpayer's debt-to-equity ratio equaling the
debt-to-equity ratio of the qualifying controlled group on the
| ast day of the taxable year ending prior to the first day of the
tax year conmputed on a consolidated basis in accordance with
general accepted accounting principles. For the purposes of
division () (2)(a) of this section, the corporation's total val ue,

after the adjustnent required by that division, shall not exceed
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the net book value of the corporation's assets.

(b) (i) The anpbunt added to the taxpayer's total val ue and
subtracted fromthe net carrying value of the taxpayer's
liabilities shall not exceed the anpbunt of the net carrying val ue
of the taxpayer's liabilities owed to the taxpayer's rel ated

nmenbers.

(ii) Aliability owed to the taxpayer's related nenbers
includes, but is not limted to, any anobunt that the corporation
owes to a person that is not a related nmenber if the corporation's
rel ated nenber or related nmenbers in whole or in part guarantee
any portion or all of that anmount, or pledge, hypothecate,
nortgage, or carry out any simlar transactions to secure any

portion or all of that ampunt.

(3) The base upon which the tax is |evied under division (O
of section 5733.06 of the Revised Code shall be conputed by
nmul ti plying the anount determ ned under divisions (C (1) and (2)
of this section by the fraction determ ned under divisions
(B)(2)(a) to (c) of this section and, if applicable, divisions
(B)(2)(d)(ii) to (iv) of this section but without regard to
section 5733.052 of the Revised Code.

(4) For purposes of division (C of this section, "rel ated
menber" has the same neaning as in division (A)(6) of section
5733. 042 of the Revised Code without regard to division (B) of

t hat section

Sec. 5733.06. The tax hereby charged each corporation subject

to this chapter shall be the greater of the sumof divisions (A)

and (B) of this section_ after the reduction, if any, provided by

division (J) of this section, or division (C) of this section,

whi-chever—s—greater after the reduction, if any, provided by

division (J) of this section, except that the tax hereby charged
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each financial institution subject to this chapter shall be the

anount conputed under division (D) of this section:

(A) Except as set forth in division (F) of this section, five
and one-tenth per cent upon the first fifty thousand dollars of
the value of the taxpayer's issued and outstandi ng shares of stock
as determ ned under division (B) of section 5733.05 of the Revised
Code;

(B) Except as set forth in division (F) of this section
ei ght and one-hal f per cent upon the value so deternined in excess

of fifty thousand dollars; or

(C) Except as otherw se provided under division (G of this
section, four mlls tines that portion of the value of the issued
and out standi ng shares of stock as determ ned under division (C
of section 5733.05 of the Revised Code. For the purposes of
division (C of this section, division (C)(2) of section 5733. 065,
and division (C) of section 5733.066 of the Revised Code, the
val ue of the issued and outstanding shares of stock of a qualified

hol di ng conpany is zero.

(D) The tax charged each financial institution subject to
this chapter shall be that portion of the value of the issued and
out st andi ng shares of stock as determ ned under division (A of
section 5733.05 of the Revised Code, nultiplied by the foll ow ng

anmount s:
(1) For tax years prior to the 1999 tax year, fifteen nmlls
(2) For the 1999 tax year, fourteen nills;
(3) For tax year 2000 and thereafter, thirteen mlls.

(E) No tax shall be charged from any corporation whieh that
has been adj udi cated bankrupt, or for which a receiver has been
appoi nted, or whieh that has nade a general assignnment for the

benefit of creditors, except for the portion of the then current
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tax year during which the tax conmi ssioner finds such corporation
had the power to exercise its corporate franchise uninpaired by
such proceedi ngs or act. The m ni num paynent for all corporations

shall be fifty dollars.

The tax charged to corporations under this chapter for the
privilege of engaging in business in this state, which is an
excise tax levied on the value of the issued and out standi ng
shares of stock, shall in no manner be construed as prohibiting or
otherwise linting the powers of nunicipal corporations, joint
econom ¢ devel opnent zones created under section 715.691 of the
Revi sed Code, and joint econom c devel opnent districts created
under section 715.70 or 715.71 or sections 715.72 to 715.81 of the
Revi sed Code in this state to i npose an incone tax on the incone

of such corporations.

(F) If two or nore taxpayers satisfy the ownership or contro
requi rements of division (A) of section 5733.052 of the Revised
Code, each such taxpayer shall substitute "the taxpayer's pro-rata
amount” for "fifty thousand dollars” in divisions (A) and (B) of
this section. For purposes of this division, "the taxpayer's
pro-rata anount" is an amount that, when added to the other such
taxpayers' pro-rata amounts, does not exceed fifty thousand
dollars. For the purpose of nmaking that conputation, the
taxpayer's pro-rata amount shall not be less than zero. Nothing in
this division derogates fromor elinmnates the requirenment to nake
the alternative conputation of tax under division (C) of this

section.

(G The tax liability of any corporation under division (C
of this section shall not exceed one hundred fifty thousand

dol | ars.

(H (1) For the purposes of division (H of this section,
"exiting corporation" nmeans a corporation that satisfies all of

the followi ng conditions:

Page 235

7208
7209
7210
7211

7212
7213
7214
7215
7216
7217
7218
7219
7220
7221

7222
7223
7224
7225
7226
7227
7228
7229
7230
7231
7232
7233

7234
7235
7236

7237
7238
7239



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

(a) The corporation had nexus with or in this state under the
Constitution of the United States during any portion of a cal endar

year;

(b) The corporation was not a taxpayer on the first day of

January i mredi ately follow ng that cal endar year

(c) The corporation was not a financial institution on the

first day of January immediately follow ng that cal endar year

(d) The corporation was not a transferor as defined in
section 5733.053 of the Revised Code during any portion of that

cal endar year

(e) During any portion of that cal endar year, or any portion
of the inmedi ately precedi ng cal endar year, the corporation had
net incone that was not included in a report filed pursuant to
section 5733.02, 5733.021, 5733.03, or 5733.031 of the Revi sed
Code;

(f) The corporation would have been subject to the tax
comput ed under divisions (A, (B, (O, (F), and (G of this
section if the corporation is assunmed to have had nexus with or in
this state under the Constitution of the United States on the
first day of January immediately follow ng the cal endar year

referred to in division (H(1)(a) of this section.

(2) For the purposes of division (H) of this section,
"unreported net incone" nmeans net inconme that was not previously
included in a report filed pursuant to section 5733.02, 5733.021
5733.03, or 5733.031 of the Revised Code and that was realized or
recogni zed during the cal endar year referred to in division (H)(1)

of this section or the imediately precedi ng cal endar year

(3) Each exiting corporation shall pay a tax computed by
first allocating and apportioning the unreported net incone

pursuant to division (B) of section 5733.05 and seetioenrs section
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5733.051 and, if applicable, section 5733.052 of the Revi sed Code.
The exiting corporation then shall conpute the tax due on its
unreported net incone allocated and apportioned to this state by
appl ying divisions (A), (B), and (F) of this section to that

i ncone.

(4) Divisions (€ and (G of this section, division (D)(2) of
section 5733. 065, and division (C) of section 5733.066 of the
Revi sed Code do not apply to an exiting corporation, but exiting

corporations are subject to every other provision of this chapter.

(5) Notwi thstanding sections 5733.02, 5733.021, and 5733.03
of the Revised Code to the contrary, each exiting corporation
shall report and pay the tax due under division (H of this
section on or before the thirty-first day of May immediately
followi ng the cal endar year referred to in division (H(1)(a) of
this section. The exiting corporation shall file that report on
the formnost recently prescribed by the tax conmi ssioner for the
pur poses of conplying with sections 5733.02 and 5733. 03 of the
Revi sed Code. Upon request by the corporation, the tax

conm ssioner may extend the date for filing the report.

(6) The tax conm ssioner may adopt rules governing division

(H) of this section.

(1) Any reference in the Revised Code to "the tax inposed by
section 5733.06 of the Revised Code" or "the tax due under section
5733. 06 of the Revised Code" includes the taxes inposed under
sections 5733.065 and 5733. 066 of the Revised Code.

(J)(1) Division (J) of this section applies solely to a

corporation directly or indirectly providing public utility

services as a heating conpany or a natural gas conpany. or both,

for its tax vear immediately followi ng the year upon which its

taxabl e gross receipts are subject to the excise tax inposed by
section 5727.30 of the Revised Code. Section 5733.057 of the
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Revi sed Code shall apply when calcul ating the adjustnents required

by division (J) of this section.

(2) Subject to division (J)(4) of this section, the total tax

calculated in divisions (A and (B) of this section shall be

reduced by an amount cal cul ated by multiplying such tax by a

fraction, the nunerator of which is the total taxable gross

receipts attributed to providing public utility service as a

heati ng conpany or natural gas conpany, or both, under section
5727.03 of the Revised Code for the year upon which the taxable

gross receipts are neasured i nmedi ately precedi ng the tax vear,

and the denoninator of which is the total gross receipts from al

sources for the yvear upon which the taxable gross receipts are

neasured i medi ately preceding the tax yvear. Nothing herein shal

be construed to exclude fromthe denoninator any item of inconme
described in section 5733.051 of the Revised Code.

(3) Subject to division (J)(4) of this section, the total tax

calculated in division (C of this section shall be reduced by an

anpunt calculated by nmultiplying such tax by the fraction

described in division (J)(2) of this section.

(4) Ln no event shall the reduction provided by division

(N (2) or (J)(3) of this section exceed the anount of the excise

tax paid in accordance with section 5727.38 of the Revi sed Code,

for the year upon which the taxabl e gross receipts are neasured

i medi ately preceding the tax vear.

Sec. 5733.09. (A) An incorporated conpany, whether foreign or
domestic, owning and operating a public utility in this state, and
as—sueh required by lawto file reports with the tax conmi ssioner
and to pay an excise tax upon its gross receipts, and insurance,
fraternal, beneficial, bond investnment, and ot her corporations
required by law to file annual reports with the superintendent of

i nsurance and dealers in intangibles, the shares of which are, or
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the capital or ownership in capital enployed by such dealer is,
subject to the taxes inposed by section 5707.03 of the Revised
Code, shall not be subject to this chapter, except for sections
5733. 031, 5733.042, 5733.05, 5733.052, 5733.053, 5733.069,
5733.0611, 5733.40, 5733.41, and sections 5747.40 to 5747.453 of

the Revised Code. An electric conpany subject to the filing

requi rements of section 5727.08 of the Revised Code or otherw se

havi ng nexus with or in this state under the Constitution of the

United States, or any other corporation having any gross receipts

directly attributable to providing public utility service as an

el ectric conpany or having any property directly attributable to

providing public utility service as an electric conpany, is

subject to this chapter

(B) A corporation that has made an el ecti on under subchapter
S, chapter one, subtitle A of the Internal Revenue Code for its
t axabl e year under such code is exenpt fromthe tax inposed by
section 5733.06 of the Revised Code that is based on that taxable

year.

A corporation that makes such an election shall file a notice
of such election with the tax conm ssi oner between the first day
of January and the thirty-first day of March of each tax year that

the electionis in effect.

(O An entity defined to be a "real estate investnment trust"
by section 856 of the Internal Revenue Code, a "regul ated
i nvest ment conpany” by section 851 of the Internal Revenue Code,
or a "real estate nortgage investnent conduit" by section 860D of
the Internal Revenue Code, is exenpt fromtaxation for a tax year
as a corporation under this chapter and is exenpt fromtaxation
for a return year as a dealer in intangibles under Chapter 5725.
of the Revised Code if it provides the report required by this

division. By the last day of March of the tax or return year the
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entity shall submt to the tax conmi ssioner the nane of the entity
with a list of the names, addresses, and social security or
federal identification nunbers of all investors, sharehol ders, and
other sinmilar investors who owned any interest or invested in the
entity during the preceding cal endar year. The conm ssioner may
extend the date by which the report nust be submtted for
reasonabl e cause shown by the entity. The conmm ssi oner nay
prescribe the formof the report required for exenption under this
di vi si on.

(D (1) As used in this division:

(a) "Commercial printer" means a person primarily engaged in
the business of commercial printing. However, "conmercial printer"
does not include a person primarily engaged in the business of
provi di ng duplicating services using photocopy nmachi nes or ot her

Xer ogr aphi ¢ processes.

(b) "Commercial printing" nmeans printing by one or nore
common processes such as letterpress, |ithography, gravure,
screen, or digital imaging, and includes related activities such
as bi ndi ng, platemnmaking, prepress operation, cartographic

conposi tion, and typesetting.

(c) "Contract for printing" neans an oral or witten
agreenent for the purchase of printed materials produced by a

commercial printer.

(d) "Intangi ble property |located at the prenises of a
conmercial printer” means intangible property of any kind owned or
i censed by a custoner of the commercial printer and furnished to

the commercial printer for use in conmmercial printing.

(e) "Printed naterial” neans any tangi bl e personal property
produced or processed by a comrercial printer pursuant to a

contract for printing.
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(f) "Related nmenber" has the sane neaning as in division
(A) (6) of section 5733.042 of the Revised Code without regard to

di vision (B) of that section.

(2) Except as provided in divisions (D)(3) and (4) of this
section, a corporation not otherw se subject to the tax inposed by
section 5733.06 of the Revised Code for a tax year does not becone
subject to that tax for the tax year solely by reason of any one
or nore of the followi ng occurring in this state during the

taxabl e year that ends inmediately prior to the tax year:

(a) Omnership by the corporation or a related nenber of the
corporation of tangi ble personal property or intangible property
| ocated during all or any portion of the taxable year or on the
first day of the tax year at the prem ses of a commercial printer
with which the corporation or the corporation's rel ated nmenber has
a contract for printing with respect to such property or the
prem ses of a comercial printer's related nmenber with which the
corporation or the corporation's related nmenber has a contract for

printing with respect to such property;

(b) Sales by the corporation or a related nenber of the
corporation of property produced at and shi pped or distributed
fromthe prem ses of a conmercial printer with which the
corporation or the corporation's related menber has a contract for
printing with respect to such property or the prenises of a
commercial printer's related nenber with which the corporation or
the corporation's related nmenber has a contract for printing with

respect to such property;

(c) Activities of enployees, officers, agents, or contractors
of the corporation or a related nmenber of the corporation on the
prenm ses of a comrercial printer with which the corporation or the
corporation's related nmenber has a contract for printing or the

prem ses of a comercial printer's related nmenber with which the
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corporation or the corporation's related menber has a contract for
printing, where the activities are directly and solely related to
quality control, distribution, or printing services, or any

conbi nation thereof, perforned by or at the direction of the

commercial printer or the comercial printer's related nmenber

(3) The exenption under this division does not apply for a
taxabl e year to any corporation having on the first day of January
of the tax year or at any tinme during the taxabl e year ending
i medi ately preceding the first day of January of the tax year a
rel ated nenber which, on the first day of January of the tax year
or during any portion of such taxable year of the corporation, has
nexus in or with this state under the Constitution of the United
States or holds a certificate of conpliance with the laws of this

state authorizing it to do business in this state.

(4) Wth respect to allowi ng the exenption under this

di vision, the tax conmi ssioner shall be guided by the doctrines of

"econonmic reality,"” "shamtransaction," "step transaction," and
"substance over form" A corporation shall bear the burden of
establ i shing by a preponderance of the evidence that any
transaction giving rise to an exenption clainmed under this

di vision did not have as a principal purpose the avoi dance of any

portion of the tax inposed by section 5733.06 of the Revised Code.

Application of the doctrines listed in division (D)(4) of

this section is not limted to this division

Sec. 5733.39. (A) As used in this section:

(1) "Conpliance facility" nmeans property that is designed.

constructed, or installed, and used, at a coal-fired electric

generating facility for the prinmary purpose of conmplying with

Phase | acid rain control requirenents under Title |V of the
"Clean Air Act Amendnents of 1990," 104 Stat. 2584, 42 U S.C A
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7651, and that controls or limts em ssions of sulfur or nitrogen

conpounds resulting fromthe conbustion of coal through the

renoval or reduction of those conpounds before, during., or after

the conbustion of the coal. but before the conbustion products are

emtted into the atnosphere. "Conmpliance facility" also includes

any of the foll ow ng:

(a) Afacility that renoves sulfur conpounds from coal before

the conbustion of the coal and that is |ocated off the prem ses of

the electric generating facility where the coal processed by the

conpliance facility is burned:;

(b) Modifications to the electric generating facility where

the conpliance facility is constructed or installed that are

necessary to accommbdate the construction or installation, and

operation, of the conpliance facility:

(c) A byproduct disposal facility, as defined in section

3734. 051 of the Revised Code, that exclusively di sposes of wastes

produced by the conpliance facility and other coal conbustion

bypr oducts produced by the generating unit in or to which the

conpliance facility is incorporated or connected regardl ess of

whet her the byproduct disposal facility is |ocated on the sane

prem ses as the conpliance facility or generating unit that

produces the wastes disposed of at the facility:;

(d) Facilities or equipnent that is acquired, constructed, or

installed, and used, at a coal-fired electric generating facility

exclusively for the purpose of handling the byproducts produced by

the conpliance facility or other coal conbustion byproducts

produced by the generating unit in or to which the conpliance

facility is incorporated or connected:;

(e) Aflue gas desulfurization systemthat is connected to a

coal -fired electric generating unit and that either was placed in

service prior to July 10, 1991, or construction of which was
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commenced prior to that date;

(f) Facilities or equipnent acquired, constructed, or

installed, and used, at a coal-fired electric generating unit

primarily for the purpose of handling the byproducts produced by a

conpliance facility or other coal conbustion byproducts produced

by the generating unit in or to which the conpliance facility is

i ncor porated or connect ed.

(2) "Chio coal" has the sane neaning as in section 4913.01 of

t he Revi sed Code.

(3) "Sale and | easeback transaction" has the sanme nmeani ng as
in section 5727.01 of the Revised Code.

(B) Beginning in tax year 2002, an electric conpany shall be

al l owed a nonrefundabl e credit against the tax inmposed by section

5733. 06 of the Revised Code for using Chio coal in any of its

coal -fired electric generating units. Section 5733.057 of the

Revi sed Code shall apply when calculating the credit all owed by

this section. The credit shall be clained at the rate of one

dollar per ton of Chio coal burned in a coal-fired electric

generating unit during the taxable vear ending i medi ately

preceding the tax year. The credit is allowed only if all of the

following conditions are nmet during such taxable vear:

(1) The coal-fired electric generating unit is owned and used

by the conpany claining the credit or | eased and used by that

conpany under a sal e and | easeback transaction

(2) A conpliance facility is attached to. incorporated in, or

used in conjunction with the coal-fired generating unit.

(3) Either of the follow ng applies:

(a) In the case of a coal-fired electric generating unit that

burns coal in conbination with another fuel for the purpose of

conplving with Phase | acid rain control requirenments under Title
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IV of the "Clean Air Act Anmendnents of 1990," 104 Stat. 2584, 42

U S.CA 7651, at least eighty per cent of the heat input during

the taxable year is from Ghi o coal

(b) In the case of any other coal-fired electric generating

unit, at least ninety per cent of the heat input during the

taxable vear is from Chio coal

(© The credit shall be clained in the order required under

section 5733.98 of the Revised Code. If the credit exceeds the tax

i nposed by section 5733.06 of the Revised Code after all other

nonrefundable credits for the tax vear as set forth in section

5733.98 of the Revised Code. the excess shall not be allowed as a

credit either against the taxes due for any other vyear or against

any other tax or fee. Nothing herein shall be construed to provide

for any carryover or carryback of any unused credit provi ded by

any other section of the Revised Code or for any application of

any unused credit provided by any other section of the Revised

Code against any other tax or fee if such section does not

expressly provide either for a carryover or carryback of any

unused credit or for any application of an unused credit agai nst

any other tax or fee.

(D The sumof the credits allowed for all years under

section 5727.391 of the Revised Code for coal burned in each

coal -fired electric generating unit and the sumof the credits

allowed for all tax years under this section shall not exceed

twenty per cent of the cost of the conpliance facility attached

to, incorporated in, or used in conjunction with the unit. If a

conpliance facility is used in conjunction with nore than one

generating unit, the tax conmi ssioner shall prorate its cost anpbng

the units.

(E) The director of environnmental protection, upon the

request of the tax commissioner, shall certify whether a facility

is a conpliance facility. In the case of a conpliance facility
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owned by an electric conpany. the public utilities conm SSion

shall certify to the tax commissioner the cost of the facility as

of the date it was placed in service. In the case of a conpliance

facility owned by a person other than an electric conpany, the tax

conmi ssioner _shall determine the cost of the facility as of the

date it was placed in service. If the owner of such a facility

fails to furnish the information necessary to nake that

deternmi nation, no credit shall be all owed.

Sec. 5733.98. (A) To provide a uniform procedure for
cal cul ating the amount of tax inposed by section 5733.06 of the
Revi sed Code that is due under this chapter, a taxpayer shal
claimany credits to which it is entitled in the foll ow ng order
except as otherw se provided in section 5733.058 of the Revised
Code:

(1) The credit for taxes paid by a qualifying pass-through
entity allowed under section 5733.0611 of the Revised Code;

(2) The credit for qualifying affiliated groups under section
5733. 068 of the Revised Code;

(3) The subsidiary corporation credit under section 5733. 067
of the Revised Code;

(4) The savings and | oan assessnent credit under section
5733. 063 of the Revi sed Code;

(5) The credit for recycling and litter prevention donations
under section 5733.064 of the Revised Code;

(6) The credit for enployers that enter into agreenents with

child day-care centers under section 5733.36 of the Revised Code;

(7) The credit for enployers that reinburse enpl oyee child

day- care expenses under section 5733.38 of the Revised Code;

(8) The credit for manufacturing investnments under section
5733. 061 of the Revi sed Code;
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(9) The credit for purchases of new nmanufacturing machi nery
and equi prent under section 5733.31 or section 5733.311 of the
Revi sed Code;

(10) The second credit for purchases of new nmanufacturing

machi nery and equi pnent under section 5733.33 of the Revised Code;

(11) The enterprise zone credit under section 5709.66 of the
Revi sed Code;

(12) The credit for the eligible costs associated with a

vol untary action under section 5733.34 of the Revised Code;

(13) The credit for enployers that establish on-site child
day-care under section 5733.37 of the Revised Code;

(14) The credit for purchases of qualifying grape production

property under section 5733.32 of the Revised Code;

(15) The export sales credit under section 5733.069 of the
Revi sed Code;

(16) The credit for research and devel opnent and technol ogy

transfer investors under section 5733.35 of the Revi sed Code;

(17) The enterprise zone credits under section 5709.65 of the
Revi sed Code;

(18) The credit for using Ohio coal under section 5733.39 of
the Revi sed Code;

(19) The refundabl e jobs creation credit under section
5733. 0610 of the Revised Code.

(B) For any credit except the refundable jobs creation
credit, the amount of the credit for a tax year shall not exceed
the tax due after allowing for any other credit that precedes it
in the order required under this section. Any excess anobunt of a
particular credit nay be carried forward if authorized under the

section creating that credit.
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Sec. 5739.011. (A) As used in this section:

(1) "Manufacturer" neans a person who is engaged in
manuf act uri ng, processing, assenbling, or refining a product for

sal e.

(2) "Manufacturing facility" neans a single |ocation where a
manuf act uri ng operation is conducted, including |ocations
consisting of one or nore buildings or structures in a contiguous

area owned or controlled by the manufacturer.

(3) "Materials handling" neans the novenent of the product
bei ng or to be manufactured, during which novenent the product is
not undergoi ng any substantial change or alteration in its state

or form

(4) "Testing" nmeans a process or procedure to identify the

properties or assure the quality of a naterial or product.

(5) "Conpleted product” nmeans a manufactured itemthat is in
the formand condition as it will be sold by the nanufacturer. An
itemis conpleted when all processes that change or alter its
state or formor enhance its value are finished, even though the
item subsequently will be tested to ensure its quality or be

packaged for storage or shipnent.

(6) "Continuous manufacturing operation" neans the process in
which raw materials or conponents are noved through the steps

wher eby manufacturing occurs. Materials handling of raw materials
or parts fromthe point of receipt or pre-preoduction preproduction

storage or of a conpleted product, to or fromstorage, to or from
packagi ng, or to the place from which the conpleted product wll

be shipped, is not a part of a continuous manufacturing operation.

(B) For purposes of division (E)(9) of section 5739.01 of the
Revi sed Code, the "thing transferred” includes, but is not limted

to, any of the foll ow ng:

Page 248

7607

7608
7609
7610

7611
7612
7613
7614

7615
7616
7617
7618

7619
7620

7621
7622
7623
7624
7625
7626

7627
7628
7629
7630
7631
7632
7633

7634
7635
7636



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

(1) Production machinery and equi pnent that act upon the
product or machinery and equi pnent that treat the materials or

parts in preparation for the manufacturing operation

(2) Materials handling equipnent that noves the product
through a continuous manufacturing operation; equipnent that
tenporarily stores the product during the manufacturing operation;
or, excluding notor vehicles licensed to operate on public
hi ghways, equi pnent used in intraplant or interplant transfers of
work in process where the plant or plants between which such
transfers occur are manufacturing facilities operated by the sane

per son;

(3) Catalysts, solvents, water, acids, oil, and simlar
consumabl es that interact with the product and that are an

integral part of the manufacturing operation

(4) WMachinery, equipnent, and other tangibl e personal
property used during the manufacturing operation that control
physically support, produce power for, lubricate, or are otherw se
necessary for the functioning of production machinery and

equi pnent and the continuation of the manufacturing operation;

(5) Machinery, equipnent, fuel, power, material, parts, and
ot her tangi bl e personal property used to nmanufacture machinery,
equi prent, or other tangi ble personal property used in

manuf acturing a product for sale;

(6) Machinery, equipnent, and other tangible personal
property used by a manufacturer to test raw materials, the product

bei ng manufactured, or the conpleted product;

(7) Machinery and equi pnent used to handle or tenporarily
store scrap that is intended to be reused in the nanufacturing

operation at the sane manufacturing facility;

(8) Eleetrieity,—coke Coke, gas, water, steam and sinilar
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substances used in the manufacturing operation; nachinery and

equi prent used for, and fuel consumed in, producing or extracting
those substances; and nachinery, equiprment, and other tangible
personal property used to treat, filter, punp, akter—veltager~ or
ot herwi se make the substance suitable for use in the manufacturing

operation; and nmachinery and equi pnent used to produce electricity

for use in the nmanufacturing operation

(9) Machinery, equipnent, and other tangibl e personal
property used to transport or transmt electricity, coke, gas,
wat er, steam or simlar substances used in the manufacturing
operation fromthe point of generation, if produced by the
manuf acturer, or fromthe point where the substance enters the
manuf acturing facility, if purchased by the manufacturer, to the

manuf act uri ng operation;

(10) Machi nery, equipnent, and other tangi ble personal
property that treats, filters, cools, refines, or otherw se
renders water, steam acid, oil, solvents, or simlar substances
used in the manufacturing operation reusable, provided that the
substances are intended for reuse and not for disposal, sale, or

transportation fromthe manufacturing facility;

(11) Parts, components, and repair and installation services

for itens described in division (B) of this section.

(O For purposes of division (E)(9) of section 5739.01 of the
Revi sed Code, the "thing transferred" does not include any of the

fol |l ow ng:

(1) Tangi bl e personal property used in adnministrative,
personnel, security, inventory control, record-keeping, ordering,

billing, or simlar functions;

(2) Tangi bl e personal property used in storing raw material s
or parts prior to the comencenent of the nmanufacturing operation

or used to handle or store a conpleted product, including storage
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that actively maintains a conpleted product in a marketable state

or form

(3) Tangi bl e personal property used to handle or store scrap
or waste intended for disposal, sale, or other disposition, other
than reuse in the manufacturing operation at the sane

manuf acturing facility;

(4) Tangi bl e personal property that is or is to be

incorporated into realty;

(5) Machinery, equipnent, and other tangible personal
property used for ventilation, dust+~ or gas collection, hunmdity
or tenperature regulation, or similar environmental control
except machi nery, equi pnent, and other tangi ble personal property
that totally regulates the environment in a special and limted
area of the manufacturing facility where the regulation is

essential for production to occur;

(6) Tangi bl e personal property used for the protection and
safety of workers, unless the property is attached to or
i ncorporated into machi nery and equi prrent used in a continuous

manuf act uri ng operati on;

(7) Tangi bl e personal property used to store fuel, water,
solvents, acid, oil, or simlar itens consuned in the

manuf act uri ng operation;

(8) Machinery, equipnent, and other tangibl e personal

property used for research and devel opnent;

(9) Machinery, equipnent, and other tangible personal
property used to clean, repair, or maintain real or personal

property in the manufacturing facility;

(10) Motor vehicles registered for operation on the public

hi ghways.

(D) For purposes of division (E)(9) of section 5739.01 of the
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Revised Code, if the "thing transferred" is a machine used by a
manuf acturer in both a taxable and an exenpt manner, it shall be
totally taxable or totally exenpt fromtaxation based upon its
quantified primary use. |If the "things transferred" are fungibles,
they shall be taxed based upon the proportion of the fungibles

used in a taxabl e manner.

Sec. 5739.02. For the purpose of providing revenue with which
to nmeet the needs of the state, for the use of the general revenue
fund of the state, for the purpose of securing a thorough and
ef ficient system of comon schools throughout the state, for the
pur pose of affording revenues, in addition to those from genera
property taxes, permtted under constitutional limtations, and
from ot her sources, for the support of [ocal governnenta
functions, and for the purpose of reinbursing the state for the
expense of administering this chapter, an excise tax is herebhy

| evied on each retail sale nade in this state.

(A) The tax shall be collected pursuant to the schedules in
section 5739. 025 of the Revised Code.

The tax applies and is collectible when the sale is nmade,

regardl ess of the time when the price is paid or delivered.

In the case of a sale, the price of which consists in whole
or in part of rentals for the use of the thing transferred, the
tax, as regards such rentals, shall be neasured by the

install ments thereof.

In the case of a sale of a service defined under division
(MM or (NN) of section 5739.01 of the Revised Code, the price of
whi ch consists in whole or in part of a nmenbership for the receipt
of the benefit of the service, the tax applicable to the sale

shal | be neasured by the install nents thereof.

(B) The tax does not apply to the follow ng:
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(1) Sales to the state or any of its political subdivisions,
or to any other state or its political subdivisions if the | aws of
that state exenpt fromtaxation sales made to this state and its

political subdivisions;

(2) Sales of food for human consunption off the prem ses

wher e sol d;

(3) Sales of food sold to students only in a cafeteri a,
dormitory, fraternity, or sorority maintained in a private,

public, or parochial school, college, or university;

(4) Sal es of newspapers, and of mmgazi ne subscriptions
shi pped by second class mail, and sales or transfers of nagazi nes

di stributed as controlled circul ati on publications;

(5) The furnishing, preparing, or serving of meals wthout
charge by an enployer to an enpl oyee provided the enpl oyer records
the nmeals as part conpensation for services perfornmed or work

done;

(6) Sales of nmotor fuel upon receipt, use, distribution, or
sale of which in this state a tax is inposed by the |aw of this
state, but this exenption shall not apply to the sale of notor
fuel on which a refund of the tax is allowable under section
5735. 14 of the Revised Code; and the tax comm ssioner nay deduct
the anount of tax levied by this section applicable to the price
of notor fuel when granting a refund of notor fuel tax pursuant to
section 5735.14 of the Revised Code and shall cause the anount

deducted to be paid into the general revenue fund of this state;

(7) Sales of natural gas by a natural gas conpany, ef
eleetrieity by anelectricconpany— of water by a water-works
conmpany, or of steam by a heating conpany, if in each case the
thing sold is delivered to consuners through w+es— pi pess or
conduits, and all sales of conmunications services by a tel ephone

or tel egraph conpany, all terns as defined in section 5727.01 of

Page 253

7758
7759
7760
7761

7762
7763

7764
7765
7766

7767
7768
7769

7770
7771
7772
7773

7774
7775
7776
7777
7778
7779
7780
7781
7782

7783
7784
7785
7786
7787
7788



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

t he Revi sed Code;

(8) Casual sales by a person, or auctioneer enployed directly
by the person to conduct such sales, except as to such sal es of
not or vehicles, watercraft or outboard notors required to be
titled under section 1548.06 of the Revised Code, watercraft
docunmented with the United States coast guard, snowrobiles, and
al | - purpose vehicles as defined in section 4519.01 of the Revised
Code;

(9) Sal es of services or tangi bl e personal property, other
than notor vehicles, nobile hones, and nmanufactured homes, by
churches or by nonprofit organizations operated exclusively for
charitabl e purposes as defined in division (B)(12) of this
section, provided that the nunber of days on which such tangible
personal property or services, other than itens never subject to
the tax, are sold does not exceed six in any cal endar year. If the
nunber of days on which such sal es are made exceeds six in any
cal endar year, the church or organization shall be considered to
be engaged i n business and all subsequent sales by it shall be
subject to the tax. In counting the nunber of days, all sales by
groups within a church or within an organi zati on shall be
considered to be sales of that church or organi zati on, except that
sal es nmade by separate student clubs and other groups of students
of a primary or secondary school, and sal es nade by a
parent -t eacher associ ation, booster group, or simlar organization
that raises noney to support or fund curricular or extracurricul ar
activities of a primary or secondary school, shall not be
considered to be sales of such school, and sales by each such
cl ub, group, association, or organization shall be counted
separately for purposes of the six-day limtation. This division
does not apply to sales by a noncommerci al educational radio or

tel evi si on broadcasting station.

(10) Sales not within the taxing power of this state under
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the Constitution of the United States;

(11) The transportation of persons or property, unless the

transportation is by a private investigation and security service;

(12) Sales of tangi ble personal property or services to
churches, to organi zations exenpt fromtaxation under section
501(c)(3) of the Internal Revenue Code of 1986, and to any other
nonprofit organi zati ons operated exclusively for charitable
purposes in this state, no part of the net inconme of which inures
to the benefit of any private sharehol der or individual, and no
substantial part of the activities of which consists of carrying
on propaganda or otherwi se attenpting to influence |egislation
sales to offices adm nistering one or nore hones for the aged or
one or nore hospital facilities exenpt under section 140.08 of the
Revi sed Code; and sales to organi zati ons described in division (D)
of section 5709.12 of the Revised Code.

"Charitabl e purposes" neans the relief of poverty; the
i mprovenment of health through the alleviation of illness, disease,
or injury; the operation of an organization exclusively for the
provi sion of professional, laundry, printing, and purchasing
services to hospitals or charitable institutions; the operation of
a honme for the aged, as defined in section 5701. 13 of the Revised
Code; the operation of a radio or television broadcasting station
that is licensed by the federal comrunications conmission as a
noncomerci al educational radio or television station; the
operation of a nonprofit animal adoption service or a county
hunmane society; the pronotion of education by an institution of
| earning that maintains a faculty of qualified instructors,
t eaches regul ar conti nuous courses of study, and confers a
recogni zed di pl oma upon conpletion of a specific curriculum the
operation of a parent-teacher association, booster group, or
simlar organization primarily engaged in the pronotion and

support of the curricular or extracurricular activities of a
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primary or secondary school; the operation of a community or area
center in which presentations in nusic, dramatics, the arts, and
related fields are nade in order to foster public interest and
education therein; the production of performances in nusic,
dramatics, and the arts; or the pronotion of education by an
organi zati on engaged in carrying on research in, or the

di ssem nation of, scientific and technol ogi cal know edge and

information primarily for the public.

Nothing in this division shall be deened to exenpt sales to
any organi zation for use in the operation or carrying on of a
trade or business, or sales to a hone for the aged for use in the
operation of independent living facilities as defined in division
(A) of section 5709.12 of the Revised Code.

(13) Building and construction nmaterials and services sold to
construction contractors for incorporation into a structure or
i mprovenent to real property under a construction contract wth
this state or a political subdivision thereof, or with the United
States governnment or any of its agencies; building and
construction materials and services sold to construction
contractors for incorporation into a structure or inprovenment to
real property that are accepted for ownership by this state or any
of its political subdivisions, or by the United States governnent
or any of its agencies at the tinme of conpletion of such
structures or inprovenents; building and construction nmaterials
sold to construction contractors for incorporation into a
horticulture structure or livestock structure for a person engaged
in the business of horticulture or producing livestock; building
materials and services sold to a construction contractor for
i ncorporation into a house of public worship or religious
education, or a building used exclusively for charitable purposes
under a construction contract with an organi zati on whose purpose

is as described in division (B)(12) of this section; building and
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construction materials sold for incorporation into the original
construction of a sports facility under section 307.696 of the
Revi sed Code; and buil ding and construction materials and services
sold to a construction contractor for incorporation into rea
property outside this state if such naterials and services, when
sold to a construction contractor in the state in which the rea
property is |located for incorporation into real property in that

state, would be exenpt froma tax on sales levied by that state;

(14) Sales of ships or vessels or rail rolling stock used or
to be used principally in interstate or foreign commerce, and
repairs, alterations, fuel, and lubricants for such ships or

vessels or rail rolling stock

(15) Sales to persons engaged in any of the activities
mentioned in division (E)(2) or (9) of section 5739.01 of the
Revi sed Code, to persons engaged in naking retail sales, or to
persons who purchase for sale froma manufacturer tangible
personal property that was produced by the manufacturer in
accordance with specific designs provided by the purchaser, of
packages, including material and parts for packages, and of
machi nery, equi pnment, and material for use primarily in packagi ng
tangi bl e personal property produced for sale by or on the order of
the person doing the packaging, or sold at retail. "Packages"
i ncl udes bags, baskets, cartons, crates, boxes, cans, bottles,
bi ndi ngs, wrappi ngs, and other simlar devices and containers, and

"packagi ng" neans pl aci ng therein.

(16) Sales of food to persons using food stanp coupons to
purchase the food. As used in division (B)(16) of this section
"food" has the same nmeaning as in the "Food Stanmp Act of 1977," 91
Stat. 958, 7 U.S. C. 2012, as amended, and federal regulations

adopt ed pursuant to that act.

(17) Sales to persons engaged in farnming, agriculture,
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horticulture, or floriculture, of tangible personal property for
use or consunption directly in the production by farm ng
agriculture, horticulture, or floriculture of other tangible
personal property for use or consunption directly in the
producti on of tangible personal property for sale by farm ng,
agriculture, horticulture, or floriculture; or material and parts
for incorporation into any such tangi bl e personal property for use
or consunption in production; and of tangi ble personal property
for such use or consunption in the conditioning or holding of
products produced by and for such use, consunption, or sale by
persons engaged in farming, agriculture, horticulture, or

floriculture, except where such property is incorporated into real
property;

(18) Sal es of drugs dispensed by a |icensed pharnaci st upon
the order of a licensed health professional authorized to
prescribe drugs to a hunan being, as the term"licensed health
prof essi onal authorized to prescribe drugs" is defined in section
4729. 01 of the Revised Code; insulin as recognized in the official
Uni ted States pharmacopoeia; urine and blood testing materials
when used by di abetics or persons with hypoglycema to test for
gl ucose or acetone; hypoderm c syringes and needl es when used by
di abetics for insulin injections; epoetin alfa when purchased for
use in the treatnment of persons with end-stage renal disease;
hospi tal beds when purchased for use by persons w th nedical
probl ens for medical purposes; and oxygen and oxygen-di spensi ng
equi prrent when purchased for use by persons wi th medi cal problens

for nedical purposes;

(19) Sales of artificial linmbs or portion thereof, breast
prost heses, and other prosthetic devices for humans; braces or
ot her devices for supporting weakened or nonfunctioning parts of
the human body; wheel chairs; devices used to |ift wheelchairs into

not or vehicles and parts and accessories to such devices; crutches
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or other devices to aid human peranbul ation; and itens of tangible
personal property used to supplenent inpaired functions of the
hunman body such as respiration, hearing, or elinmination. No
exenption under this division shall be allowed for nonprescription
drugs, nedicines, or renedies; itens or devices used to suppl enent
vision; itens or devices whose function is solely or primarily
cosnetic; or physical fitness equiprment. This division does not
apply to sales to a physician or nedical facility for use in the

treatnent of a patient.

(20) Sales of enmergency and fire protection vehicles and
equi prment to nonprofit organizations for use solely in providing
fire protection and energency services for political subdivisions

of the state;

(21) Sal es of tangi ble personal property nmanufactured in this
state, if sold by the manufacturer in this state to a retailer for
use in the retail business of the retailer outside of this state
and if possession is taken fromthe manufacturer by the purchaser
within this state for the sole purpose of inmediately renoving the

same fromthis state in a vehicle owned by the purchaser

(22) Sal es of services provided by the state or any of its
political subdivisions, agencies, instrunentalities, institutions,
or authorities, or by governnental entities of the state or any of
its political subdivisions, agencies, instrunentalities,

institutions, or authorities;

(23) Sales of notor vehicles to nonresidents of this state
upon the presentation of an affidavit executed in this state by
t he nonresident purchaser affirmng that the purchaser is a
nonresident of this state, that possession of the notor vehicle is
taken in this state for the sol e purpose of inmediately renoving

it fromthis state, that the notor vehicle will be permanently
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titled and registered in another state, and that the notor vehicle

will not be used in this state;

(24) Sales to persons engaged in the preparation of eggs for
sal e of tangible personal property used or consuned directly in
such preparation, including such tangible personal property used
for cleaning, sanitizing, preserving, grading, sorting, and
cl assifying by size; packages, including naterial and parts for
packages, and machi nery, equipnent, and material for use in
packagi ng eggs for sale; and handling and transportati on equi pnent
and parts therefor, except notor vehicles licensed to operate on
public highways, used in intraplant or interplant transfers or
shi pment of eggs in the process of preparation for sale, when the
plant or plants within or between which such transfers or
shi pnents occur are operated by the same person. "Packages"

i ncl udes cont ai ners, cases, baskets, flats, fillers, filler flats,
cartons, closure materials, labels, and | abeling materials, and

"packagi ng" neans pl acing therein.

(25)(a) Sales of water to a consuner for residential use,
except the sale of bottled water, distilled water, mnineral water,

carbonated water, or ice;

(b) Sales of water by a nonprofit corporation engaged
exclusively in the treatnment, distribution, and sale of water to
consuners, if such water is delivered to consuners through pipes

or tubi ng.

(26) Fees charged for inspection or reinspection of notor

vehi cl es under section 3704. 14 of the Revi sed Code;

(27) Sales of solar, wind, or hydrothermal energy systens
that neet the guidelines established under division (B) of section
1551. 20 of the Revised Code, conponents of such systens that are
identified under division (B) or (D) of that section, or charges

for the installation of such systens or conponents, mnmade during
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the period from August 14, 1979, through Decenber 31, 1985;

(28) Sales to persons licensed to conduct a food service
operation pursuant to section 3732.03 of the Revised Code, of
tangi bl e personal property primarily used directly for the

foll ow ng:
(a) To prepare food for human consunption for sale;

(b) To preserve food that has been or will be prepared for
hunman consunption for sale by the food service operator, not
i ncl udi ng tangi bl e personal property used to display food for

sel ection by the consuner

(c) To clean tangible personal property used to prepare or

serve food for human consunption for sale.

(29) Sales of animals by nonprofit animal adoption services

or county humane soci eti es;

(30) Sales of services to a corporation described in division
(A) of section 5709.72 of the Revised Code, and sal es of tangible
personal property that qualifies for exenption fromtaxation under
section 5709.72 of the Revised Code;

(31) Sales and installation of agricultural land tile, as
defined in division (B)(5)(a) of section 5739.01 of the Revised
Code;

(32) Sales and erection or installation of portable grain
bins, as defined in division (B)(5)(b) of section 5739.01 of the
Revi sed Code;

(33) The sale, lease, repair, and naintenance of+, parts
for+~,_ or itens attached to or incorporated in_ notor vehicles that
are primarily used for transporting tangible personal property by

a person engaged in highway transportation for hire;

(34) Sales to the state headquarters of any veterans'

organi zation in Chio that is either incorporated and issued a
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charter by the congress of the United States or is recognized by
the United States veterans administration, for use by the

headquarters;

(35) Sales to a tel ecomuni cations service vendor of tangible
personal property and services used directly and primarily in
transmtting, receiving, switching, or recording any interactive,
two-way el ectronagnetic comuni cations, including voice, imge,
data, and information, through the use of any nedium including,
but not limted to, poles, wires, cables, sw tching equipnent,
computers, and record storage devices and nedia, and conponent
parts for the tangi ble personal property. The exenption provi ded
in division (B)(35) of this section shall be in lieu of all other
exceptions under division (E)(2) of section 5739.01 of the Revised
Code to which a tel ecomruni cations service vendor may otherw se be
entitled based upon the use of the thing purchased in providing

the tel econmuni cati ons servi ce.

(36) Sales of investnment netal bullion and investment coins.
"I nvestment netal bullion" neans any el enentary precious netal
that has been put through a process of snelting or refining,
i ncluding, but not linmted to, gold, silver, platinum and
pal | adium and which is in such state or condition that its val ue
depends upon its content and not upon its form "lnvestnent netal
bul I'i on" does not include fabricated precious netal that has been
processed or manufactured for one or nore specific and customary
i ndustrial, professional, or artistic uses. "lnvestnment coins"
means num smatic coins or other fornms of noney and | egal tender
manuf act ured of gold, silver, platinum palladium or other netal
under the laws of the United States or any foreign nation with a
fair market value greater than any statutory or nom nal val ue of

such coi ns.

(37)(a) Sal es where the purpose of the consuner is to use or

consune the things transferred in making retail sales and
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consi sting of newspaper inserts, catal ogues, coupons, flyers, gift
certificates, or other advertising material that prices and

descri bes tangi bl e personal property offered for retail sale.

(b) Sales to direct marketing vendors of prelimnary
materi al s such as photographs, artwork, and typesetting that wl|
be used in printing advertising material; of printed matter that
of fers free nmerchandi se or chances to wi n sweepstake prizes and
that is mailed to potential customers with advertising materi al
described in division (B)(37)(a) of this section; and of equipnent
such as tel ephones, conputers, facsinile machines, and sinilar
tangi bl e personal property prinmarily used to accept orders for

direct marketing retail sales.

(c) Sales of automatic food vendi ng nmachi nes that preserve
food with a shelf life of forty-five days or less by refrigeration

and di spense it to the consuner.

For purposes of division (B)(37) of this section, "direct
mar keti ng" means the nethod of selling where consuners order
tangi bl e personal property by United States mail, delivery
service, or telecomunication and the vendor delivers or ships the
tangi bl e personal property sold to the consuner froma warehouse,
catal ogue distribution center, or simlar fulfillment facility by
nmeans of the United States nail, delivery service, or comon

carrier.

(38) Sales to a person engaged in the business of
horticulture or producing |livestock of materials to be

incorporated into a horticulture structure or |ivestock structure;

(39) The sale of a nmotor vehicle that is used exclusively for
a vanpool ridesharing arrangenent to persons participating in the
vanpool ridesharing arrangenent when the vendor is selling the
vehi cl e pursuant to a contract between the vendor and the

departnent of transportation;

Page 263

8072
8073
8074

8075
8076
8077
8078
8079
8080
8081
8082
8083

8084
8085
8086

8087
8088
8089
8090
8091
8092
8093
8094

8095
8096
8097

8098
8099
8100
8101
8102



Sub. S.B. No. 3
Interim Report of the Senate Ways and Means Committee

(40) Sal es of personal conputers, conputer nonitors, conputer
keyboards, nodens, and other peripheral conputer equipnent to an
i ndividual who is licensed or certified to teach in an el ementary
or a secondary school in this state for use by that individual in

preparation for teaching elementary or secondary school students;

(41) Sales to a professional racing team of any of the

fol | owi ng:
(a) Modtor racing vehicles;
(b) Repair services for notor racing vehicles;

(c) Itenms of property that are attached to or incorporated in
not or raci ng vehicles, including engines, chassis, and all other
components of the vehicles, and all spare, replacenent, and
rebuilt parts or conponents of the vehicles; except not including
tires, consumable fluids, paint, and accessories consisting of
instrunentation sensors and related itens added to the vehicle to
collect and transnit data by neans of telenmetry and other forns of

conmuni cati on.

(42) Sal es of used manufactured hones and used nobil e hones,
as defined in section 5739.0210 of the Revi sed Code,_

(43) Sales of tangible personal property and services to a

provider of electricity used or consuned directly and prinmarily in

generating, transmtting, or distributing electricity for use by

others, including property that is or is to be incorporated into

and will becone a part of the consuner's production, transn ssion,

or distribution systemand that retains its classification as

tanqgi bl e personal property after incorporation; fuel or power used

in the production, transm ssion, or distribution of electricity;

and tanqgi bl e personal property and services used in the repair and

nmai nt enance of the production, transm ssion, or distribution

system including only those npbtor vehicles as are specially
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desi gned and equi pped for such use. The exenption provided in this

division shall be in lieu of all other exceptions in division
(E)(2) of section 5739.01 of the Revised Code to which a provider

of electricity may otherwi se be entitled based on the use of the

tangi bl e personal property or service purchased in generating,

transmtting, or distributing electricity.

For the purpose of the proper admnistration of this chapter,
and to prevent the evasion of the tax, it is presuned that al
sales nmade in this state are subject to the tax until the contrary

is established.

As used in this section, except in division (B)(16) of this
section, "food" includes cereals and cereal products, nilk and
m |k products including ice cream neat and nmeat products, fish
and fish products, eggs and egg products, vegetables and vegetabl e
products, fruits, fruit products, and pure fruit juices,
condi nments, sugar and sugar products, coffee and coffee
substitutes, tea, and cocoa and cocoa products. It does not
include: spirituous or malt liquors; soft drinks; sodas and
beverages that are ordinarily dispensed at bars and soda fountains
or in connection therewith, other than coffee, tea, and cocoa;
root beer and root beer extracts; malt and malt extracts; m neral
oils, cod liver oils, and halibut liver oil; nedicines, including
tonics, vitam n preparations, and other products sold primarily
for their medicinal properties; and water, including mneral,

bottl ed, and carbonated waters, and i ce.

(C The levy of an excise tax on transactions by which
| odging by a hotel is or is to be furnished to transient guests
pursuant to this section and division (B) of section 5739.01 of

the Revi sed Code does not prevent any of the foll ow ng:

(1) A nunicipal corporation or township fromlevying an

exci se tax for any | awful purpose not to exceed three per cent on
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transactions by which | odging by a hotel is or is to be furnished
to transient guests in addition to the tax levied by this section.
If a municipal corporation or township repeals a tax inposed under
division (C) (1) of this section and a county in which the
muni ci pal corporation or township has territory has a tax inposed
under division (C of section 5739.024 of the Revised Code in
effect, the municipal corporation or township nay not reinpose its
tax as long as that county tax remains in effect. A nunici pal
corporation or township in which a tax is |evied under division
(B)(2) of section 351.021 of the Revised Code may not increase the
rate of its tax levied under division (C (1) of this section to
any rate that would cause the total taxes |evied under both of
those divisions to exceed three per cent on any | odgi ng

transaction within the municipal corporation or township.

(2) A nunicipal corporation or a township fromlevying an
addi tional excise tax not to exceed three per cent on such
transactions pursuant to division (B) of section 5739.024 of the
Revi sed Code. Such tax is in addition to any tax inposed under

division (C (1) of this section.

(3) Acounty fromlevying an excise tax pursuant to division
(A) of section 5739.024 of the Revised Code.

(4) A county fromlevying an excise tax not to exceed three
per cent of such transactions pursuant to division (C of section
5739. 024 of the Revised Code. Such a tax is in addition to any tax

i mposed under division (C)(3) of this section.

(5) A convention facilities authority, as defined in division
(A) of section 351.01 of the Revised Code, fromlevying the excise
taxes provided for in division (B) of section 351.021 of the
Revi sed Code.

(6) A county fromlevying an excise tax not to exceed one and

one-hal f per cent of such transactions pursuant to division (D) of
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section 5739.024 of the Revised Code. Such tax is in addition to

any tax inmposed under division (C(3) or (4) of this section.

(7) A county fromlevying an excise tax not to exceed one and
one-hal f per cent of such transactions pursuant to division (E) of
section 5739.024 of the Revised Code. Such a tax is in addition to
any tax inposed under division (C(3), (4), or (6) of this

secti on.

(D) The levy of this tax on retail sales of recreation and
sports club service shall not prevent a rmnunicipal corporation from
| evying any tax on recreation and sports club dues or on any

i ncone generated by recreation and sports club dues.

Section 2. That existing sections 113.061, 133.04, 715.013,
718. 01, 1551.33, 1551.35, 3317.028, 4905.01, 4905.03, 4905. 10,
4905. 34, 4905. 402, 4905.42, 4905.70, 4906.10, 4909.01, 4909. 05,
4909. 15, 4909. 161, 4911. 18, 4933.33, 4933.81, 4935.04, 5117.01
5117.02, 5117.03, 5117.04, 5117.05, 5117.07, 5117.08, 5117.09,
5117.10, 5117.12, 5701.03, 5703.052, 5703.053, 5703.14, 5705. 34,
5727.01, 5727.05, 5727.06, 5727.11, 5727.111, 5727.15, 5727. 30,
5727.31, 5727.311, 5727.32, 5727.33, 5727.38, 5727.42, 5727.45,
5727.47, 5727.53, 5727.60, 5727.61, 5727.72, 5727.99, 5733.04,
5733. 05, 5733.06, 5733.09, 5733.98, 5739.011, and 5739.02 and
sections 4905. 301, 4905.66, 4905.67, 4905.68, 4905.69, 4909. 157,
4909. 158, 4909. 159, 4909. 191, 4909. 192, 4909. 193, 4913.01
4913. 02, 4913.03, 4913.04, 4913.05, 4913.06, 4913.07, 4933. 27,
4933. 34, 5727.231, and 5727.73 of the Revised Code are hereby

repeal ed.

Section 3. Sections 718.01, 5701.03, 5727.06, 5727.111, and
5727.15 of the Revised Code, as anended by this act, shall take
ef fect January 1, 2001
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Section 4. Sections 113.061, 4933.33, 5703.052, 5703. 053,
5727.05, 5727.30, 5727.31, 5727.311, 5727.32, 5727.33, 5727. 38,
5727.42, 5727.45, 5727.53, 5727.60, 5727.61, 5727.72, 5739.011,
and 5739.02 of the Revised Code, as anended by this act, and
section 5727.03 of the Revised Code, as enacted by this act, shall
take effect May 1, 2001

Section 5. Sections 1551.33, 1551.35, 4905.01, 4905.03,
4905. 34, 4905. 402, 4905.42, 4905.70, 4906.10, 4909.01, 4909. 05,
4909. 15, 4909. 161, 4935.04, 5117.01, 5117.02, 5117.03, 5117. 04,
5117. 05, 5117.07, 5117.08, 5117.09, 5117.10, and 5703. 14 of the
Revi sed Code, as amended by this act, shall take effect on January
1, 2001, but if the Public Utilities Conm ssion issues an order
under division (C) of section 4928.01 of the Revised Code, as
enacted by this act, the anendnments to such sections shall be
applied accordingly. In addition, the anendnment of division
(A) (4)(b) of section 4909.15 of the Revised Code, as anmended by
this act, shall be not applied until January 1, 2002.

Section 6. Sections 133.04, 5705.34, 5733.04, 5733. 05,
5733. 06, 5733.09, and 5733.98 of the Revised Code, as anended by
this act, and section 5733.39 of the Revised Code, as enacted by
this act, shall take effect January 1, 2002.

Section 7. Section 5727.391 of the Revised Code is hereby

repeal ed effective January 1, 2002

Section 8. Sections 4905. 301, 4905.66, 4905.67, 4905. 68,
4905. 69, 4909. 157, 4909. 158, 4909. 159, 4909. 191, 4909. 192,
4909. 193, 4913.01, 4913.02, 4913.03, 4913.04, 4913.05, 4913.06
4913. 07, 4933.27, and 4933. 34 of the Revised Code are hereby
repeal ed effective on January 1, 2001, but if the Public UWilities
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Conmmi ssi on issues an order under division (C of section 4928.01
of the Revised Code, as enacted by this act, the repeal of such

sections shall be applied accordingly.

Section 9. The Public Utilities Conm ssion, Consumners'
Counsel, and the Attorney General shall devel op a nmenorandum of
under st andi ng not | ater than January 1, 2000, to establish a
systemto respond effectively and efficiently to residenti al
consunmer inquiries and conplaints and shall provide a joint report
to the General Assenbly on the efforts of the three agencies not
| ater than June 30, 2002

Section 10. (A) As used in this section:

(1) "Electric conpany” and "rural electric conpany” have the

same neanings as in section 5727.01 of the Revised Code.

(2) "Gross receipts" neans gross receipts determned in

accordance with section 5727.33 of the Revi sed Code.

(B) Each electric conpany and rural electric conpany shall
pay the public utility excise tax inmposed by section 5727.30 of
the Revised Code on the conpany's gross receipts received during
the period of April 30, 2000, through April 30, 2001
Not wi t hst andi ng section 5727.31 of the Revised Code, each electric
conmpany and rural electric conpany shall nake tax paynents toward
that liability. The first paynent nust be made on or before
Cct ober 15, 2000, and shall equal one-third of the estinated
liability shown in the report filed on or before August 1, 2000.
The second paynent nust be nmade on or before March 1, 2001, and
shall equal one-third of the tax assessed by the Tax Comm ssi oner
on or before the first Monday in Novenber, 2000. The |ast paynent
must be nade on or before June 1, 2001, and shall equal one-fourth
of the tax assessed by the Conm ssioner. The final report for the
period of April 30, 2000, through April 30, 2001, shall be filed
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by an electric conpany or a rural electric conpany on or before
August 1, 2001, in accordance with division (A of section 5727.31
and section 5727.32 of the Revi sed Code.

On or before the first Monday of Novenber 2001, the Tax
Commi ssi oner shall assess an excise tax equal to four and
three-quarters per cent of the gross receipts received by electric
conpani es and rural electric conpanies during the period of April
30, 2000, through April 30, 2001. Except as provided in section
5727. 03 of the Revised Code, as enacted by this act, after paynent
of this assessnent, electric conpanies and rural electric
compani es are not subject to the excise tax on gross receipts
i nposed by section 5727.30 of the Revised Code.

Section 11. Electric conpanies, as defined in section 5727.01
of the Revised Code, shall first be subject to the corporation
franchi se tax under Chapter 5733. of the Revised Code for tax year
2001, as "tax year" is defined in section 5733.04 of the Revised
Code. The anmendnents in this act to sections 4909. 15, 5733. 04,
5733. 05, 5733.06, 5733.09, and 5733.98 of the Revised Code, and
the enactment in this act of section 5733.39 of the Revised Code,

first apply for tax year 2001

Section 12. An electric conpany that is entitled to carry
forward a credit against its public utility excise tax liability
under section 5727.391 of the Revised Code before the repeal of
that section under this act, is not entitled to carry forward any
amount remaining after its last public utility excise tax payment
and claimthat anpbunt as a credit against its corporation
franchise tax liability under section 5733.39 of the Revised Code,

as enacted by this act.

Section 13. The tax |evied under section 5727.81 of the
Revi sed Code first applies on and after May 1, 2001. Before that
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date, any electric distribution conpany shall register with the
Tax Conmi ssioner in accordance with section 5727.93 of the Revised

Code, as enacted by this act.

Section 14. Section 5727.47 of the Revised Code is presented
inthis act as a conposite of the section as anmended by both Am
Sub. H. B. 904 and Am S.B. 358 of the 119th General Assenbly, wth
the new | anguage of neither of the acts shown in capital letters.
This is in recognition of the principle stated in division (B) of
section 1.52 of the Revised Code that such amendnents are to be
har noni zed where not substantively irreconcil able and constitutes
a legislative finding that such is the resulting version in effect

prior to the effective date of this act.
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