As Reported by the House Civil and Commercial Law Committee

125th General Assembly
Regular Session Sub. H. B. No. 292
2003-2004

Representatives Oelslager, Seitz, Widener

A BILL

To amend sections 1701. 76, 1701.82, and 2505. 02 and
to enact sections 2307.91 to 2307.94, 2307.941,
and 2307.95 to 2307.98 of the Revised Code to
establi sh m ni num nedi cal requirenents for filing
certain asbestos clains, to specify a plaintiff's
burden of proof in tort actions involving exposure
to asbestos, to establish premises liability in
relation to asbestos clainms, to establish
[imtations on successor asbestos-rel ated
liabilities relating to corporations, and to
prescribe the requirenments for sharehol der
liability for asbestos clains under the doctrine

of piercing the corporate veil.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1701.76, 1701.82, and 2505.02 be
anended and sections 2307.91, 2307.92, 2307.93, 2307.94, 2307.941,
2307.95, 2307.96, 2307.97, and 2307.98 of the Revi sed Code be

enacted to read as fol |l ows:

Sec. 1701.76. (A) (1) Provided the provisions of Chapter 1704.
of the Revised Code do not prevent the transaction from being

effected, a | ease, sale, exchange, transfer, or other disposition
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of all, or substantially all, of the assets, with or w thout the
good will, of a corporation, if not made in the usual and regul ar
course of its business, may be nade upon suech the terns and
conditions and for sueh the consideration, whiech that may consist,
in whole or in part, of noney or other property of any
description, including shares or other securities or prom ssory
obligations of any other corporation, domestic or foreign, as that

may be authorized as follows:

(a) By the directors, either before or after authorization by

the sharehol ders as required in this section; and

(b) At a neeting of the sharehol ders held for sueh that
pur pose, by the affirnative vote of the holders of shares
entitling themto exercise two-thirds of the voting power of the
corporation on sueh the proposal, or, if the articles so provide
or permt, by the affirmative vote of a greater or |esser
proportion, but not less than a mapjority, of sweh the voting
power, and by sueh the affirmative vote of the hol ders of shares

of any particular class as that is required by the articles.

(2) At the sharehol der neeting described in division
(A)(1)(b) of this section or at any subsequent sharehol der
neeti ng, shareholders, by the sanme vote that is required to
aut hori ze the | ease, sale, exchange, transfer, or other
di sposition of all, or substantially all, of the assets, with or
wi thout the good will, of the corporation, nay grant authority to
the directors to establish or amend any of the terms and
condi tions of the transaction, except that the sharehol ders shal

not authorize the directors to do any of the follow ng:

(a) Alter or change the ampbunt or kind of shares, securities,
noney, property, or rights to be received in exchange for the

assets;

(b) Alter or change to any naterial extent the anount or kind
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of liabilities to be assuned in exchange for the assets;

(c) Alter or change any other terns and conditions of the
transaction if any of the alterations or changes, alone or in the
aggregate, would materially adversely affect the sharehol ders or

the corporation.

(3) Notice of the neeting of the sharehol ders described in
division (A)(1)(b) of this section shall be given to al
shar ehol ders whether or not entitled to vote at the neeting and
shal | be acconpanied by a copy or summary of the terns of the

transacti on.

(B) The corporation by its directors may abandon sueh the

transaction under this section, subject to the contract rights of

ot her persons, if the power of abandonnment is conferred upon the
directors either by the terms of the transaction or by the sane
vote of sharehol ders and at the sane neeting of sharehol ders as
that referred to in division (A)(1)(b) of this section or at any

subsequent neeting.

(C©) Dissenting holders of shares of any class, whether or not
entitled to vote, shall be entitled to relief under section
1701. 85 of the Revised Code.

(D) An action to set aside a conveyance by a corporation, on
the ground that any section of the Revised Code applicable to the
| ease, sal e, exchange, transfer, or other disposition of all, or
substantially all, of the assets of sueh that corporation has not
been conmplied with, shall be brought within ninety days after sueh

that transaction, or sueh the action shall be forever barred.

(E) If a resolution of dissolution is adopted pursuant to
section 1701.86 of the Revised Code, the directors may di spose of
all, or substantially all, of the corporation's assets w thout the

necessity of a sharehol ders' authorization under this section.

(F) The terns _and conditions of any transaction under this
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section shall be subject to the limtations specified in section
2307.97 of the Revi sed Code.

Sec. 1701.82. (A) \Wen a nerger or consolidation becones

effective, all of the follow ng apply:

(1) The separate existence of each constituent entity other
than the surviving entity in a nerger shall cease, except that
whenever a conveyance, assignnent, transfer, deed, or other
instrunent or act is necessary to vest property or rights in the
surviving or new entity, the officers, general partners, or other
aut hori zed representatives of the respective constituent entities

shal | execute, acknow edge, and deliver sueh those instrunments and

do sueh those acts. For these purposes, the existence of the
constituent entities and the authority of their respective
officers, directors, general partners, or other authorized
representatives is continued notw thstandi ng the nerger or

consol i dati on.

(2) In the case of a consolidation, the new entity exists
when the consolidati on becones effective and, if it is a domestic
corporation, the articles contained in or provided for in the
agreenent of consolidation shall be its original articles. In the
case of a merger in which the surviving entity is a donestic
corporation, the articles of the donestic surviving corporation in
effect inmediately prior to the tinme the nmerger becones effective
shall continue as its articles after the nerger except as

ot herwi se provided in the agreenent of nerger

(3) The surviving or new entity possesses all assets and
property of every description, and every interest in the assets
and property, wherever |ocated, and the rights, privileges,

i mmunities, powers, franchises, and authority, of a public as well
as of a private nature, of each constituent entity, and, subject

tothe limtations specified in section 2307.97 of the Revised
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Code., all obligations belonging to or due to each constituent

entity, all of which are vested in the surviving or new entity

wi thout further act or deed. Title to any real estate or any
interest in the real estate vested in any constituent entity shal
not revert or in any way be inpaired by reason of such nerger or

consol i dati on.

(4) Fhe Subject to the linmtations specified in section

2307.97 of the Revised Code, the surviving or new entity is liable

for all the obligations of each constituent entity, including
liability to dissenting sharehol ders. Any claimexisting or any
action or proceedi ng pendi ng by or agai nst any constituent entity
may be prosecuted to judgnent, with right of appeal, as if the
merger or consolidation had not taken place, or the surviving or

new entity may be substituted in its place.

(5) A Subject to the limtations specified in section
2307.97 of the Revised Code, all the rights of creditors of each

constituent entity are preserved uninpaired, and all |iens upon
the property of any constituent entity are preserved uni npaired,
on only the property affected by sueh those liens inmediately
prior to the effective date of the nmerger or consolidation. If a
general partner of a constituent partnership is not a genera
partner of the entity surviving or the new entity resulting from
the nmerger or consolidation, then the forner general partner shal
have no liability for any obligation incurred after the nmerger or
consol i dation except to the extent that a former creditor of the
constituent partnership in which the forner general partner was a
partner extends credit to the surviving or new entity reasonably
believing that the former general partner continued as a genera

partner of the surviving or new entity.

(B) If a general partner of a constituent partnership is not
a general partner of the entity surviving or the new entity

resulting fromthe nerger or consolidation, the provisions of
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di vision (B) of section 1782.434 of the Revised Code shall apply.

(O In the case of a nerger of a donmestic constituent
corporation into a foreign surviving corporation, limted
liability conpany, or limted partnership that is not |icensed or
registered to transact business in this state or in the case of a
consol i dation of a domestic constituent corporation into a new
foreign corporation, limted liability conpany, or limted
partnership, if the surviving or new entity intends to transact
business in this state and the certificate of nerger or
consol idation is acconpanied by the information described in
division (B)(4) of section 1701.81 of the Revised Code, then, on
the effective date of the nerger or consolidation, the surviving
or new entity shall be considered to have conplied with the
requirements for procuring a license or for registering to
transact business in this state as a foreign corporation, limted
liability conpany, or linmted partnership, as the case nmay be. In
such a case, a copy of the certificate of merger or consolidation
certified by the secretary of state constitutes the |icense
certificate prescribed by the laws of this state for a foreign
corporation transacting business in this state or the application
for registration prescribed for a foreign limted partnership or

limted liability conpany.

(D) Any action to set aside any nmerger or consolidation on
the ground that any section of the Revised Code applicable to the
merger or consolidation has not been conplied with shall be
brought within ninety days after the effective date of sueh that

merger or consolidation or be forever barred.

(E) As used in this section, "corporation" or "entity"
applies to both domestic and foreign corporations and entities
where the context so pernits. In the case of a foreign constituent
entity or a foreign new entity, this section is subject to the

| aws of the state under the laws of which the entity exists or in
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which it has property.

Sec. 2307.91. As used in sections 2307.91 to 2307.96 of the
Revi sed Code:

(A "AVA guides to the evaluation of pernmanent inpairnent"

neans the Anerican nedical association's guides to the eval uation

of permanent inpairnent (fifth edition 2000) as may be nodified by

the Anerican nedi cal association

(B) "Asbesto0s" nmeans chrysotile, anpbsite, crocidolite,

trenplite asbestos, anthophyllite asbestos, actinolite asbestos,

and any of these mnerals that have been chemcally treated or

al tered.

(C) "Asbestos clainml neans any claimfor danages, | osses,

i ndemi fication, contribution, or other relief arising out of,

based on, or in any way related to asbestos. "Asbestos clain

includes a claimnmade by or on behalf of any person who has been

exposed to asbestos, or any representative, spouse, parent, child,

or other relative of that person, for injury. including nmental or

enotional injury, death, or loss to person. risk of disease or

other injury, costs of nedical nonitoring or surveillance, or any

ot her effects on the person's health that are caused by the

person's exposure to asbestos.

(D) "Asbestosis" neans bilateral diffuse interstitial

fibrosis of the lungs caused by inhalation of asbestos fibers.

(E) "Board-certified internist" neans a nedical doctor who is

currently certified by the Anerican board of internal nedicine.

(F) "Board-certified occupati onal nedicine specialist" neans

a nedical doctor who is currently certified by the Anerican board

of internal nedicine or the Anerican board of preventive nedicine

in the specialty of occupational nedicine.

(G "Board-certified oncoloqgist”" neans a nedi cal doctor who
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is currently certified by the Arerican board of internal nedicine

in the subspecialty of nedical oncol ogy.

(H "Board-certified pathol ogi st" neans a nedi cal doctor who

is currently certified by the Arerican board of pathol ogy.

(1) "Board-certified pul nobnary specialist” neans a nedi ca

doctor who is currently certified by the Anerican board of

internal nedicine in the subspecialty of pul nonary nedicine.

(J) "Certified B-reader" neans an individual qualified as a
"final" or "B-reader" as defined in 42 C.F.R section 37.51(b), as

anended.

(K "Civil action" neans all suits or clains of a civil

nature in a state or federal court. whether cogni zable as cases at

law or in equity or admralty. "Cvil action" does not include any

of the foll ow ng:

(1) Acivil action relating to any workers' conpensation | aw,

(2) Acivil action alledging any claimor denmand made agai nst

a trust established pursuant to 11 U.S.C. section 524(q);

(3) Acivil action alleqging any claimor demand made agai nst

a trust established pursuant to a plan of reorganization confirnmed

under Chapter 11 of the United States Bankruptcy Code, 11 U S.C
Chapter 11.

(L) "Exposed person" neans_any person whose exposure to

asbest os or to asbestos-containing products is the basis for an

asbest os cl ai munder section 2307.92 of the Revi sed Code.

(M_"FEV1" neans forced expiratory volune in the first

second, which is the maximl volune of air expelled in one second

during performance of sinple spironetric tests.

(N) "FEVC' neans forced vital capacity that is naxinal vol une

of air expired with maxinmnumeffort froma position of full

i nspi ration.
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(O "1LO scale" nmeans the systemfor the classification of

chest x-rays set forth in the international |abour office's

gquidelines for the use of ILO international classification of

r adi ographs of pneunpbconi oses (1980). as anended.

(P) "Lung cancer" neans a nmlignant tunor in which the

primary site of origin of the cancer is inside the lungs, but that

term does not include nesothelionn

(Q "Mesotheliomr" neans a malignant tunor with a prinmary

site of origin in the pleura or the peritoneum which has been

di agnosed by a board-certified pathol ogist. using standardi zed and

accepted criteria of m croscopic norphol ogy and appropriate

st ai ni ng techni gues.

(R "Nonmalignant condition" neans a condition that is caused

or may be caused by asbestos other than a di agnosed cancer.

(S) "Pat hol ogi cal evi dence of asbestosis" neans a st at enment

by a board-certified pathol ogist that nore than one representative

section of lung tissue uninvolved with any other di sease process

denonstrates a pattern of peribronchiolar or parenchynmal scarring

in the presence of characteristic asbestos bodies and that there

is no other nore likely explanation for the presence of the

fibrosis.

(T) "Physical inpairnent" neans a nonmalignant condition that

neets the mini numrequirenents specified in division (B) of

section 2307.92 of the Revised Code or |ung cancer of an exposed

person who is a snoker that neets the nininumrequirenents
specified in division (C) of section 2307.92 of the Revi sed Code.

(U) "Pl et hysnography" neans a test for determ ning | ung

volume, also known as "body plethysnmography.” in which the subject

of the test is enclosed in a chanber that is equi pped to neasure

pressure, flow,_ or volunme changes.
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(VM) "Predicted lower linit of normal" nmeans the fifth

percentile of healthy popul ati ons based on age, height, and

gender, as referenced in the AVA quides to the eval uation of

per manent i npai r nent.

(W _"Prenises owner" neans _a person who owns, in whole or in

part, |leases, rents, maintains, or controls privately owned | ands,

ways, or waters, or any buildings and structures on those | ands,

ways, or waters, and all privately owned and state-owned | ands,

ways, or waters |eased to a private person, firm or organi zation

i ncludi ng any buildings and structures on those | ands, ways, or

waters.

(X) "Conpetent nedical authority" neans a nedical doctor who

is providing a diagnosis for purposes of constituting prima-facie

evi dence of an exposed person's physical inpairnent that neets the

reqgui renents specified in section 2307.92 of the Revised Code and

who neets the foll owi ng requirenents:

(1) The nedical doctor is a board-certified internist,

pul nbnary specialist. oncol ogist. pathol ogist. or occupational

nedi ci ne _specialist.

(2) The nedical doctor is actually treating or has treated

the exposed person and has or had a doctor-patient relationship

with the person.

(3) As the basis for the diagnosis, the nmedical doctor has

not relied, in whole or in part, on any of the foll ow ng:

(a) The reports or opinions of any doctor, clinic,

| aboratory, or testing conpany that perforned an examni nation

test, or screening of the claimant's nmedical condition in

violation of any law, requlation, licensing requirenent, or

nedi cal code of practice of the state in which that exam nation

test, or screening was conduct ed;
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(b) The reports or opinions of any doctor, clinic,

| aboratory, or testing conpany that perforned an exanination

test, or screening of the claimant's nedical condition that was

conducted wi thout clearly establishing a doctor-patient

relationship with the clainmant or nedical personnel involved in

the exanm nation, test, or screening process;

(c) The reports or opinions of any doctor, clinic,

| aboratory, or testing conpany that perforned an exani nation

test, or screening of the claimant's nedi cal condition that

required the clainmant to agree to retain the | egal services of the

law firm sponsoring the exanination. test., or screening.

(4) The nedical doctor spends not nore than twenty-five per

cent of the nedical doctor's professional practice tine in

provi ding consulting or expert services in connection with actual

or potential tort actions, and the nedical doctor's nedical group,

pr of essi onal corporation, clinic, or other affiliated group earns

not nore than twenty per cent of its revenues from providing those

services.

(Y) "Radiol ogi cal evidence of asbestosis" neans a chest x-ray

showing small, irreqular opacities (s, t) qgraded by a certified

B-reader as at least 1/1 on the ILO scale.

(Z) "Radiol ogi cal evidence of diffuse pleural thickening"

neans a chest x-ray showi ng bilateral pleural thickening graded by

a certified B-reader as at |east B2 on the ILO scale and bl unting

of at | east one costophrenic angle.

(AA) "Requl ar basis" neans on a frequent or recurring basis.

(BB) "Snoker" neans a person who has snoked the equival ent of

one-pack vear, as specified in the witten report of a conpetent

nedi cal authority pursuant to sections 2307.92 and 2307.93 of the

Revi sed Code, during the |last fifteen years.
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(CC) "Spironetry" neans the neasurenent of volunme of air

i nhal ed or exhal ed by the |ung.

(DD) "Substantial contributing factor” neans both of the

fol |l owi ng:

(1) Exposure to asbestos is the predonmi nate cause of the

physical inpairnment alleged in the asbestos claim

(2) A conmpetent nedical authority has deternmned with a

reasonabl e degree of nedical certainty that without the asbestos

exposures the physical inpairnent of the exposed person woul d not

have occurr ed.

(EE) "Substantial occupational exposure to asbestos" neans

enpl oynment for a cunul ative period of at least five years in an

i ndustry and an occupation in which, for a substantial portion of

a normal work year for that occupation, the exposed person did any

of the foll ow nag:

(1) Handl ed raw asbestos fibers:

(2) Fabricated asbestos-contai ning products so that the

person was exposed to raw asbestos fibers in the fabrication

process;

(3) Altered, repaired, or otherwi se worked with an

asbest os-contai ni ng product in a nmanner that exposed the person on

a requl ar basis to asbestos fibers:;

(4) Wrked in close proxinmty to other workers engaged i n any

of the activities described in division (EE)(1), (2), or (3) of

this section in a manner that exposed the person on a reqgul ar

basis to asbestos fibers.

(FF) "Tinmed gas dilution" neans a nethod for neasuring total

lung capacity in which the subject breathes into a spironeter

containing a known concentration of an inert and insoluble gas for

a specific tine, and the concentration of the inert and insol uble
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gas in the lung is then conpared to the concentration of that type

of gas in the spironeter.

(G5 "Tort action" neans a civil action for dammges for

injury, death, or loss to person. "Tort action" includes a product

liability claimthat is subject to sections 2307.71 to 2307.80 of

the Revised Code or an asbestos claimthat is subject to sections
2307.91 to 2307.95 of the Revised Code. "Tort action" does not

include a civil action for damanoges for a breach of contract or

anot her agr eenent bet ween persons.

(HH) "Total lung capacity" neans the volune of air contained

in the lungs at the end of a maxinal inspiration.

(11) "Veterans' benefit progranl neans any program for

benefits in connection with nmlitary service adm ni stered by the

veterans' admnistration under title 38 of the United States Code.

(JJ) "Wrkers' conpensation | aw' neans Chapters 4121.., 4123.

4127., and 4131. of the Revi sed Code.

Sec. 2307.92. (A For purposes of section 2305.10 and
sections 2307.92 to 2307.95 of the Revised Code. "bodily injury

caused by exposure to asbestos" neans physical inpairnent of the

exposed person., to which the person's exposure to asbestos is a

substantial contributing factor.

(B) No person shall bring or maintain a tort action all eging

an _asbestos cl ai mbased on a nonmalignant condition in the absence

of a prima-facie showing, in the manner described in division (A

of section 2307.93 of the Revised Code. that the exposed person

has a physical inpairnment, that the physical inpairnent is a

result of a nedical condition, and that the person's exposure to

asbestos is a substantial contributing factor to the nedical

condition. That prina-facie showing shall include all of the

followi ng mni numrequirenents:
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(1) Evidence verifying that a conpetent nedical authority has

taken a detail ed occupational and exposure history of the exposed

person fromthe exposed person or, if that person is deceased,

fromthe person who is nost know edgeabl e about the exposures that

formthe basis of the asbestos claimfor a nonnulignant condition,

including all of the foll ow ng:

(a) All of the exposed person's principal places of

enpl oynent and exposures to airborne contam nants;

(b) Whether each principal place of enploynent involved

exposures to airborne contam nants, including, but not limted to,

asbestos fibers or other disease causing dusts, that can cause

pul nbnary inpairnent and, if that type of exposure is involved,

the general nature, duration, and general |evel of the exposure.

(2) Evidence verifying that a conpetent nedical authority has

taken a detail ed nedical and snoking history of the exposed

person, including a thorough review of the exposed person's past

and present nedical problens and the npst probable causes of those

nedi cal _probl ens;

(3) A diagnosis by a conmpetent nedical authority., based on a

nedi cal _exanm nation and pul nbnary function testing of the exposed

person, that all of the following apply to the exposed person

(a) The exposed person has a permanent respiratory inpairnent

rating of at least class 2 as defined by and eval uated pursuant to

the AMA quides to the eval uation of permnent inpairnent.

(b) The exposed person has asbestosis or diffuse pleural

t hi ckeni ng, based at a minimumon either of the foll ow ng:

(i) Radiological or pathol ogical evidence of asbestosis or

radi ol ogi cal evidence of diffuse pleural thickening;

(ii) If the exposed person has a chest x-ray show ng small

irrequl ar opacities (s, t) agraded by a certified B-reader as only
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a 1/0 on the ILO scale, then in order to establish that the

exposed person has asbestosis that is a substantial contributing

factor to the exposed person's physical inpairnent the plaintiff

nust establish that the exposed person has both of the foll ow ng:

(1) Aforced vital capacity below the predicted lower limt

of normal and a ratio of FEV1 to FVC that is equal to or greater

than the predicted lower limt of nornsal

(I11) Atotal lung capacity, by plethysnpbgraphy or tined gas

dilution, belowthe predicted lower limt of normal.

(c) Subject to division (BY(3)(b)(ii) of this section, the

asbestosis or diffuse pleural thickening described in division

(BY(3)(b) of this section, rather than solely chronic obstructive

pul nonary di sease, is a substantial contributing factor to the

exposed person's physical inpairnent, based at a mininumon a

deternmination that the exposed person has any of the foll ow nag:

(i) Aforced vital capacity below the predicted lower limt

of normal and a ratio of FEV1 to FVC that is equal to or greater

than the predicted lower limt of nornal

(ii) Atotal lung capacity, by plethysnography or tinmed gas

dilution, belowthe predicted lower limt of normal;

(iii) A chest x-ray showing small, irreqular opacities (s, t)

graded by a certified B-reader at least 2/1 on the ILO scale.

(© (1) No person shall bring or maintain a tort action

al | egi ng_an_asbestos cl ai m based upon | ung cancer of an exposed

person who is a snoker, in the absence of a prima-facie show ng.

in the manner described in division (A of section 2307.93 of the

Revi sed Code., that the exposed person has a physical inpairnent,

that the physical inpairnent is a result of a nedical condition,

and that the person's exposure to asbestos is a substanti al

contributing factor to the nedical condition. That prinma-facie
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showi ng shall include all of the follow ng nininumrequirenents:

(a) A diagnosis by a board-certified internist,

board-certified pathol ogist, board-certified pul nbnary specialist,

board-certified oncologist. or board-certified occupationa

nedi ci ne specialist that the exposed person has prinary | ung

cancer and that exposure to asbestos is a substantial contributing

factor to that cancer

(b) Evidence that is sufficient to denonstrate that at | east

ten years have el apsed fromthe date of the exposed person's first

exposure to asbestos until the date of di agnosis of the exposed

person's primary lung cancer. The ten-year |atency period

described in this division is a rebuttable presunption, and the

plaintiff has the burden of proof to rebut the presunption

(c) Either of the follow ng:

(i) Evidence of the exposed person's substantial occupati onal

exposure to asbestos;

(ii) Evidence of the exposed person's exposure to asbestos at

| east equal to 25 fiber per cc vears as determined to a reasonable

degree of scientific probability by a scientifically valid

retrospective exposure reconstruction conducted by a certified

i ndustrial hyqgienist or certified safety professional based upon

all reasonably available quantitative air nonitoring data and al

ot her reasonably avail able information about the exposed person's

occupational history and history of exposure to asbestos.

(2) If aplaintiff files a tort action that all eges an

asbestos clai mbased upon lung cancer of an exposed person who is

a snoker and further alleges in the action that the plaintiff's

exposure to asbestos was the result of living with anot her person

who, if the tort action had been filed by the other person, would

have net the requirenents specified in division (©(1)(c) of this

section and that the plaintiff lived wwth the other person for the
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period of tinme specified in division (EE) of section 2307.91 of

the Revised Code, the plaintiff is considered as havi ng satisfied

the requirenments specified in division (©(1)(c) of this section

(D) No prima-facie showing is required in a tort action

all eging an asbestos cl ai m based upon nesot hel i ona.

(E) Evidence relating to physical inpairnent under this

section, including pul nonary function testing and diffusing

studies, shall conmply with the technical recommendati ons for

exani nations, testing procedures, quality assurance, quality

control, and equi pnent incorporated in the AMA quides to the

eval uation of pernmmnent inpairnent and reported as set forth in 20

CF.R Pt. 404, Subpt. P, App. 1, Part A, Sec. 3.00 E. and F.. and

the interpretive standards set forth in the official statenent of

the Anerican thoracic society entitled "lung function testing:

selection of reference values and interpretive strategies" as

publ i shed in Anerican review of respiratory disease,
1991: 144: 1202-1218.

(F) All of the following apply to the court's decision on the

pri ma-facie showing that neets the requirenents of division (B) or

(C) of this section:

(1) The court's decision does not result in any presunption

at trial that the exposed person has a physical inpairnent that is

caused by an asbestos-rel ated condition.

(2) The court's decision is not conclusive as to the

liability of any defendant in the case.

(3) The court's decision is not binding at trial.

Sec. 2307.93. (A (1) The plaintiff in any tort action who

all eges an asbestos claimshall file, within thirty days after

filing the conplaint or other initial pleading, a witten report

and supporting test results constituting prim-facie evidence of
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the exposed person's physical inpairnent that neets the m ni mum

requirenents specified in division (B) or (€ of section 2307.92

of the Revised Code, whichever is applicable. The defendant in the

case shall be afforded a reasonabl e opportunity. upon the

defendant's notion., to challenge the adequacy of the proffered

prima-facie evidence of the physical inpairnent for failure to

conply with the m ni rumrequirenents specified in division (B) or
(C) of section 2307.92 of the Revised Code. The def endant has one

hundred twenty days fromthe date the prinma-facie evidence of the

exposed person's physical inpairnent is proffered to chall enge the

adequacy of that prima-facie evidence. |If the defendant nakes that

chall enge and uses a physician to do so, the physician nmust neet

the requirenments specified in divisions (X)(1). (3). and (4) of
section 2307.91 of the Revi sed Code.

(2) Wth respect to any asbestos claimthat is pending on the

effective date of this section, the plaintiff shall file the

witten report and supporting test results described in division

(A) (1) of this section within one hundred twenty days foll owi ng

the effective date of this section. Upon notion and for good cause

shown, the court may extend the one hundred twenty-day period

described in this division.

(3)(a) For any cause of action that arises before the

effective date of this section, the provisions set forth in
divisions (B) and (C of section 2307.92 of the Revised Code are

to be applied unless the court that has jurisdiction over the case

finds both of the foll ow ng:

(i) A substantive right of a party to the case has been

altered.

(ii) That alteration is otherwise in violation of Section 28

of Article Il, Chio Constitution.

Page 18

509
510
511
512
513
514
515
516
517
518
519
520
521
522

523
524
525
526
527
528
529

530
531
532
533
534

535
536

537
538



Sub. H. B. No. 292
As Reported by the House Civil and Commercial Law Committee

(b) If a finding under division (A (2)(a) of this section is

made by the court that has jurisdiction over the case, then the

court shall determ ne whether the plaintiff has failed to provide

sufficient evidence to support the plaintiff's cause of action or

the right to relief under the lawthat is in effect prior to the

effective date of this section.

(c) If the court that has jurisdiction of the case finds that

the plaintiff has failed to provide sufficient evidence to support

the plaintiff's cause of action or right to relief under division

(A (2)(b) of this section, the court shall adninistratively

dismiss the plaintiff's claimw thout prejudice. The court shal

naintain its jurisdiction over any case that is admnistratively

di sm ssed under this division. Any plaintiff whose case has been

adm nistratively dism ssed under this division may nove to

reinstate the plaintiff's case if the plaintiff provides

sufficient evidence to support the plaintiff's cause of action or

the right to relief under the law that was in effect when the

plaintiff's cause of action arose.

(B) If the defendant chall enges the adequacy of the

prima-facie evidence of the exposed person's physical inpairnent

as provided in division (A (1) of this section, the court shal

determine fromall of the evidence submtted whether the proffered

pri ma-facie evidence neets the mni mumrequirenents specified in
division (B) or (C of section 2307.92 of the Revised Code. The

court shall resolve the issue of whether the plaintiff has nmde

the prima-facie showing required by division (B) or (€ of section

2307.92 of the Revised Code by applying the standard for resolving

a notion for summary judgnent.

(C) The court shall admnistratively disnmss the plaintiff's

claimw thout prejudice upon a finding of failure to nake the

prinma-facie showing required by division (B) or (C of section

2307.92 of the Revised Code. The court shall maintain its
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jurisdiction over any case that is admnistratively dism ssed

under this division. Any plaintiff whose case has been

adm ni stratively disn ssed under this division nmay nove to

reinstate the plaintiff's case if the plaintiff nmakes a

prima-facie showing that neets the mi ninumrequirenents specified
in division (B) or (€ of section 2307.92 of the Revised Code.

Sec. 2307.94. (A) Notwi thstandi ng any other provision of the

Revi sed Code, with respect to any asbestos cl ai m based upon a

nonnal i gnant condition that is not barred as of the effective date

of this section, the period of limtations shall not begin to run

until the exposed person has a cause of action for bodily injury

pursuant to section 2305.10 of the Revised Code. An asbestos claim

based upon a nonmalignant condition that is filed before the cause

of action for bodily injury pursuant to that section arises is

preserved for purposes of the period of limtations.

(B) An asbestos claimthat arises out of a nonnmli gnant

condition shall be a distinct cause of action from an asbestos

claimrelating to the sane exposed person that arises out of

asbestos-rel ated cancer. No damages shall be awarded for fear or

ri sk of cancer in any tort action asserting only an asbestos clai m

for a nonmalignant condition

(C) No settlenment of an asbestos claimfor a nonmalignant

condition that is concluded after the effective date of this

section shall require, as a condition of settlenent, the rel ease

of any future claimfor asbestos-rel ated cancer.

Sec. 2307.941. (A) The following apply to all tort actions

for asbestos clains brought against a prenises owner to recover

damages or other relief for exposure to asbestos on the prenises

owner's property:

(1) A premises owner is not liable for any injury to any
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i ndi vidual resulting from asbestos exposure unl ess that

individual 's all eged exposure occurred while the individual was at

the preni ses owner's property.

(2) |If exposure to asbestos is alleged to have occurred

before January 1. 1972, it is presuned that a preni ses owner knew

that this state had adopted safe | evels of exposure for asbestos

and that products containing asbestos were used on its property

only at levels below those safe | evels of exposure. To rebut this

presunption, the plaintiff nust prove by a preponderance of the

evi dence that the prem ses owner knew or shoul d have known that

the levels of asbestos in the immedi ate breathing zone of the

plaintiff reqularly exceeded the threshold l[imt val ues adopted by

this state and that the prem ses owner allowed that condition to

persi st .

(3)(a) A prenmises owner is presuned to be not liable for any

infjury to any invitee who is engaged to work with, install, or

renove ashestos products on the prenises owner's property if the

invitee's enplover holds itself out as qualified to performthe

work. To rebut this presunption, the plaintiff nust prove by a

pr eponder ance of the evidence that the preni ses owner has actua

know edge of the potential dangers of the asbestos products that

is superior to the know edge of both the invitee and the invitee's

enpl oyer.

(b) A prenm ses owner that hired a contractor before January

1, 1972, to performthe type of work at the prem ses owner's

property that the contractor was qualified to perform cannot be

liable for any injury to any individual resulting from asbestos

exposure caused by any of the contractor's enployees or agents on

the prem ses owner's property unless the preni ses owner directed

the activity that resulted in the injury or gave or denied

perm ssion for the critical acts that led to the individual's

injury.
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(c) If exposure to asbestos is alleged to have occurred after

January 1, 1972, a prenises owner is not liable for any injury to

any individual resulting fromthat exposure caused by a

contractor's enployee or agent on the prem ses owner's property

unl ess the plaintiff establishes the prenises owner's intentional

violation of an established safety standard that is in effect at

the tine of the exposure and that the alleged violation was in the

plaintiff's breathing zone and was the proxi nate cause of the

plaintiff's nmedical condition.

(B) As used in this section

(1) "Threshold limt values" neans that, for the vears 1946

through 1971, the concentration of asbestos in a worker's

br eat hi ng zone did not exceed the foll owi ng naxi num al | owabl e

exposure linmts for the eight-hour tine-weighted average airborne

concentration:

(a) Asbestos: five mllion particles per cubic foot;

(b) Cadmium 0.10 nilligrans per cubic neter

(c) Chromic acid and chromates (calculated as chronic oxide):

0.10 mlligrans per cubic neter:;

(d) Lead: 0.15 milligrans per cubic neter:;

(e) Manganese: 6.0 milligrans per cubic neter;

(f) Mercury: 0.10 milligrans per cubic neter:

(d) Zinc oxide: 15.0 nilligrams per cubic neter;

(h) Chlorinated diphenyls: 1.0 mlligram per cubic neter;

(i) Chlorinated naphthal enes (trichl ornaphthalene): 5.0

mlligrans per cubic neter

(j) Chlorinated naphthal enes (pentachl ornaphthal ene): 0.50

mlligrans per cubic neter.

(2) "Established safety standard"” neans that, for the years
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after 1971, the concentration of asbestos in the breathing zone of

a wor ker does not exceed the maxi num al |l owabl e exposure limts for

t he ei ght-hour tine-weighted average airborne concentration as

pronmul gated by the occupational safety and health adm ni stration

(OSHA) in effect at the time of the all eged exposure.

(3) "Enpl oyee" neans an individual who perforns | abor or

provi des construction services pursuant to a construction contract

as defined in section 4123.79 of the Revised Code, or a renodeling

or repair contract, whether witten or oral, if at |east ten of

the following criteria apply:

(a) The individual is required to conply with instructions

fromthe other contracting party regarding the nmanner or net hod of

perform ng services.

(b) The individual is required by the other contracting party

to have particular training.

(c) The individual's services are inteqgrated into the reqular

functioning of the other contracting party.

(d) The individual is required to performthe work

personal | v.

(e) The individual is hired. supervised, or paid by the other

contracting party.

(f) A continuing relationship exists between the individual

and the other contracting party that contenplates continuing or

recurring work even if the work is not full tine.

(g) The individual's hours of work are established by the

other contracting party.

(h) The individual is required to devote full tinme to the

busi ness of the other contracting party.

(i) The person is required to performthe work on the

preni ses of the other contracting party.
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(j) The individual is required to follow the order of work

set by the other contracting party.

(k) The individual is required to make oral or witten

reports of progress to the other contracting party.

(1) The individual is paid for services on a reqular basis,

including hourly, weekly, or nonthly.

(M The individual's expenses are paid for by the other

contracting party.

(n) The individual's tools and naterials are furnished by the

ot her contracting party.

(0) The individual is provided with the facilities used to

perform servi ces.

(p) The individual does not realize a profit or suffer a |oss

as a result of the services provided.

(g) The individual is not perform ng services for a nunber of

enpl oyers at the sane tine.

(r) The individual does not nmake the same services avail abl e

to the general public.

(s) The other contracting party has a right to discharge the

i ndi vi dual

(t) The individual has the right to end the relationship with

the other contracting party without incurring liability pursuant

to an enploynent contract or agreenent.

Sec. 2307.95. (A Nothing in sections 2307.92 to 2307.95 of

the Revised Code is intended to do. and nothing in any of those

sections shall be interpreted to do, either of the foll ow ng:

(1) Affect the rights of any party in bankruptcy proceedings;

(2) Affect the ability of any person who is able to make a
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showi ng that the person satisfies the claimcriteria for

conpensabl e clai r8 or demands under a trust established pursuant

to a plan of reorgani zation under Chapter 11 of the United States

Bankruptcy Code, 11 U.S.C. Chapter 11, to nake a claimor demand

agai nst that trust.

(B) Sections 2307.91 to 2307.95 of the Revised Code shall not

affect the scope or operation of any workers' conpensation |aw or

vet erans' benefit program or the exclusive renedy of subrogation

under the provisions of that |aw or program and shall not

authorize any lawsuit that is barred by any provision of any

wor kers' conpensation | aw.

(C) Nothing in sections 2307.92, 2307.93, 2307.94, and
2307.95 of the Revised Code is intended, and nothing in any of

those sections shall be interpreted, to affect any wongful death

cl ai nB.

Sec. 2307.96. (A If a plaintiff in a tort action alleges any

injury or loss to person resulting fromexposure to asbestos as a

result of the tortious act of one or nore defendants. in order to

nmai ntain a cause of action agai nst any of those defendants based

on that injury or loss, the plaintiff nust prove that the conduct

of that particular defendant was a substantial factor in causing

the injury or loss on which the cause of action is based.

(B) Aplaintiff in a tort action who alleges any injury or

loss to person resulting fromexposure to asbestos has the burden

of proving that the plaintiff was exposed to asbestos that was

nanuf actured, supplied, installed, or used by the defendant in the

action and that the exposure to asbestos was a substantial factor

in causing the plaintiff's injury or 1oss. I n deterni ning whether

exposure to asbestos was a substantial factor in causing the

plaintiff's injury or loss, the trier of fact in the action shal
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consider, without linitation, all of the follow ng:

(1) The manner _in which the plaintiff was exposed to

asbest os;

(2) The proximty of asbestos to the plaintiff when the

exposure to asbestos occurred;

(3) The frequency and length of the plaintiff's exposure to

asbest os;

(4) Any factors that mitigated or enhanced the plaintiff's

exposure to asbestos.

(C This section applies only to tort actions that all ege any

injury or loss to person resulting fromexposure to asbestos and

that are brought on or after the effective date of this section.

Sec. 2307.97. (A) As used in this section and section 2307.98

of the Revised Code:

(1) "Asbestos" has the sane neaning as in section 2307.91 of
t he Revi sed Code.

(2) "Asbestos claim neans any claim wherever or whenever

made, for damages, | osses, indemnification, contribution, or other

relief arising out of, based on. or in any way related to

asbest os. "Asbestos clain includes any of the follow ng:

(a) A claimmade by or on behalf of any person who has been

exposed to asbestos, or any representative, spouse, parent, child,

or other relative of that person, for injury. including nental or

enotional injury, death, or loss to person, risk of disease or

other injury, costs of nedical nonitoring or surveillance, or any

ot her effects on the person's health that are caused by the

person's exposure to asbesto0s;

(b) A claimfor danange or loss to property that is caused by

the installation, presence, or renoval of asbestos.
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(3) "Corporation" nmeans a corporation for profit, including

the foll ow ng:

(a) A donestic corporation that is organi zed under the | aws

of this state:

(b) A foreign corporation that is organi zed under | aws ot her

than the laws of this state and that has had a certificate of

authority to transact business in this state or has done busi ness

in this state.

(4) "Successor" neans a corporation or a subsidiary of a

corporation that assunes or incurs, or had assuned or incurred,

successor _asbestos-related liabilities or had successor

asbestos-related liabilities inposed on it by court order.

(5)(a) "Successor asbestos-related liabilities" neans any

liabilities, whether known or unknown, asserted or unasserted,

absol ute or contingent., accrued or unaccrued, |iquidated or

unl i qui dated, or due or to becone due, if the liabilities are

related in any way to asbestos clains and either of the foll ow ng

appli es:

(i) The liabilities are assuned or incurred by a successor_as

a result of or in connection with an asset purchase, stock

pur chase, nerqger, consolidation, or aqgreenent providing for an

asset purchase, stock purchase, nerger., or consolidation

including a plan of nerger.

(ii) The liabilities were inposed by court order on a

SUccessor.

(b) "Successor asbestos-related liabilities" includes any

liabilities described in division (A (5)(a)(i) of this section

that, after the effective date of the asset purchase, stock

pur chase, nerqger, or consolidation, are paid, otherw se

di scharged, conmmitted to be paid, or commtted to be otherw se
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di scharged by or on behalf of the successor, or by or on behalf of

a transferor, in connection with any judgnent, settlenent, or

other discharge of those liabilities in this state or another

jurisdiction.

(6) "Transferor" neans a corporation or its shareholders from

whi ch successor asbestos-related liabilities are or were assuned

or incurred by a successor or were inposed by court order on a

SUccessor.

(B) The linitations set forth in division (C) of this section

apply to a corporation that is either of the foll ow ng:

(1) A successor that becane a successor prior to July 30,

1977, if either of the following applies:

(a) In the case of a successor in a stock purchase or an

asset purchase, the successor paid |less then fifteen mllion

dollars for the stock or assets of the transferor

(b) In the case of a successor in a nerger or consolidation

the fair market value of the total gross assets of the transferor

at the tine of the nerger or consolidation, excluding any

insurance of the transferor. was less than fifty nmllion dollars.

(2) Any successor to a prior successor if the prior successor

net _the requirenents of division (B)(1)(a) or (b) of this section

whi chever is applicable.

(O (1) Except as otherwi se provided in division (C(2) of

this section, the cumul ati ve successor asbestos-rel ated

liabilities of a corporation shall be limted to either of the

fol |l owi ng:

(a) In the case of a corporation that is a successor in a

st ock purchase or an asset purchase, the fair market value of the

acqui red stock or assets of the transferor, as determ ned on the

effective date of the stock or asset purchase;
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(b) In the case of a corporation that is a successor in a

nerger _or consolidation, the fair market value of the total gross

assets of the transferor, as determ ned on the effective date of

the merger or consolidation.

(2)(a) If a transferor had assumed or incurred successor

asbestos-related liabilities in connection with a prior purchase

of assets or stock involving a prior transferor, the fair narket

val ue of the assets or stock purchased fromthe prior transferor,

deternm ned as of the effective date of the prior purchase of the

assets or stock, shall be substituted for the limtation set forth

in division (©(1)(a) of this section for the purpose of

deternmining the limtation of the liability of a corporation.

(b) If a transferor had assuned or incurred successor

asbestos-related liabilities in connection with a nerqger or

consolidation involving a prior transferor, the fair narket val ue

of the total gross assets of the prior transferor, determ ned as

of the effective date of the prior nerger or consolidation, shal

be substituted for the limtation set forth in division (C(1)(b)

of this section for the purpose of determning the limtation of

the liability of a corporation.

(3) A corporation described in division (C (1) or (2) of this

section shall have no responsibility for any successor

asbestos-related liabilities in excess of the limtation of those

liabilities as described in the applicable division.

(D) (1) A corporation may establish the fair market val ue of

assets, stock., or total ogross assets under division (C of this

section by nmeans of any nethod that is reasonabl e under the

ci rcunstances, including by reference to their goi ng-concern

value, to the purchase price attributable to or paid for themin

an arnls length transaction, or, in the absence of other readily

available information fromwhich fair market val ue can be
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determ ned, to their value recorded on a bal ance sheet. Assets and

total gross assets shall include intangible assets. A show ng by

the successor of a reasonable determination of the fair narket

val ue of assets, stock. or total gross assets is prima-facie

evidence of their fair nmarket val ue.

(2) For purposes of establishing the fair nmarket val ue of

total gross assets under division (D)(1) of this section, the

total gross assets include the aggregate coverage under any

applicable liability insurance that was i ssued to the transferor

the assets of which are being valued for purposes of the

limtations set forth in division (C of this section, if the

insurance has been collected or is collectable to cover the

successor asbestos-related liabilities involved. Those successor

asbestos-related liabilities do not include any conpensation for

any liabilities arising fromthe exposure of workers to asbestos

solely during the course of their enploynent by the transferor.

Any settl|lenment of a dispute concerning the insurance coverage

described in this division that is entered into by a transferor or

successor with the insurer of the transferor before the effective

date of this section is deternm native of the aggregate coverage of

the liability insurance that is included in the determ nation of

the transferor's total gross assets.

(3) After a successor has established a reasonabl e

determ nation of the fair nmarket value of assets, stock, or tota

gross assets under divisions (D)(1) and (2) of this section. a

claimant that disputes that determ nation of the fair nmarket val ue

has the burden of establishing a different fair market val ue.

(4)(a) Subject to divisions (D)(4)(b)., (c). and (d) of this

section, the fair market value of assets, stock, or total gross

assets at the tine of the asset purchase, stock purchase, nerger,

or _consolidation increases annually, at a rate equal to the sum of

the foll ow ng:
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(i) The prine rate as listed in the first edition of the wall

street journal published for each cal endar vear since the

effective date of the asset purchase, stock purchase, nerger, or

consolidation, or, if the prine rate is not published in that

edition of the wall street journal, the prine rate as reasonably

deternm ned on the first business day of the vear;

(ii) One per_ cent.

(b) The rate that is determ ned pursuant to division

(D) (4)(a) of this section shall not be conpounded.

(c) The adjustnent of the fair nmarket value of assets, stock,

or total qgross assets shall continue in the manner described in

division (D)(4)(a) of this section until the adjusted fair market

value is first exceeded by the cunul ative amunts of successor

asbestos-related liabilities that are paid or conmtted to be paid

by or on behalf of a successor or prior transferor, or by or on

behal f of a transferor, after the tine of the asset purchase,

st ock purchase, nerger, or consolidation for which the fair narket

val ue of assets., stock, or total gross assets is determ ned.

(d) No adjustnment of the fair market value of total gross

assets as provided in division (D) (4)(a) of this section shall be

applied to any liability insurance that is otherwi se included in

total gross assets as provided in division (D)(2) of this section.

(E)(1) The lintations set forth in division (C of this

section shall apply to the foll ow ng:

(a) All asbestos clains, including asbestos clains that are

pendi ng on the effective date of this section, and all litigation

i nvol vi ng asbestos clains, including litigation that is pendi ng on

the effective date of this section;

(b) Successors of a corporation to which this section

appli es.
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(2) The linitations set forth in division (C) of this section

do not apply to any of the follow ng:

(a) Workers' conpensation benefits that are paid by or on

behal f of an enployer to an enpl oyee pursuant to any provision of
Chapter 4121., 4123.., 4127.. or 4131. of the Revised Code or

conparabl e workers' conpensation | aw of another jurisdiction

(b) Any claimagainst a successor that does not constitute a

claimfor a successor asbestos-related liability:

(c) Any obligations arising under the "National lLabor
Rel ations Act." 49 Stat. 449, 29 U.S.C. 151 et seq.. as anended,

or _under _any collective bargai ni ng _agreenment:

(d) Any contractual rights to indemification

(F) The courts in this state shall apply, to the fullest

extent perm ssible under the Constitution of the United States,

this state's substantive |law, including the provisions of this

section, to the issue of successor asbestos-related liabilities.

Sec. 2307.98. (A A holder has no obligation to, and has no

liability to, the covered entity or to any person with respect to

any obligation or liability of the covered entity in an asbestos

clai munder the doctrine of piercing the corporate veil unless the

person seeking to pierce the corporate veil denonstrates all of

the foll ow ng:

(1) The hol der exerted such control over the covered entity

that the covered entity had no separate mnd, will, or existence

of its own.

(2) The hol der caused the covered entity to be used for the

pur pose of perpetrating., and the covered entity perpetrated. an

actual fraud on the person seeking to pierce the corporate vei

primarily for the direct pecuniary benefit of the hol der.
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(3) The person seeking to pierce the corporate veil sustained

an injury or unjust loss as a direct result of the control

described in division (A (1) of this section and the fraud

described in division (A)(2) of this section.

(B) A court shall not find that the hol der exerted such

control over the covered entity that the covered entity did not

have a separate mind, will, or existence of its own or to have

caused the covered entity to be used for the purpose of

perpetrating a fraud solely as a result of any of the foll ow ng

actions, events, or relationships:

(1) The holder is an affiliate of the covered entity and

provides | egal, accounting. treasury. cash nmanagenent. hunan

resources, administrative, or other sinmlar services to the

covered entity, | eases assets to the covered entity, or nmkes its

enpl oyees available to the covered entity.

(2) The holder |loans funds to the covered entity or

guar antees the obligations of the covered entity.

(3) The officers and directors of the holder are al so

officers and directors of the covered entity.

(4) The covered entity makes paynents of dividends or other

distributions to the holder or repays |loans owed to the hol der.

(5) In the case of a covered entity that is alimted

liability conpany, the holder or its enpl oyees or agents serve as

the manager of the covered entity.

(C) The person seeking to pierce the corporate veil has the

burden of proof on each and every el enent of the person's claim

and nust prove each elenent by a preponderance of the evidence.

(D) Any liability of the hol der described in division (A of

this section for an obligation or liability that is limted by

that division is exclusive and preenpts any other obligation or
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liability inposed upon that holder for that obligation or

liability under conmmpbn | aw or ot herw se.

(E) This section is intended to codify the elenments of the

conmon | aw cause of action for piercing the corporate veil and to

abrogate the common | aw cause of action and renedies relating to

pi ercing the corporate veil in asbestos clains. Nothing in this

section shall be construed as creating a right or cause of action

that did not exist under the commpbn law as it existed on the

effective date of this section

(F) This section applies to all asbestos clains commenced on

or _after the effective date of this section or commenced prior to

and pending on the effective date of this section.

(G This section applies to all actions asserting the

doctrine of piercing the corporate veil brought agai nst a hol der

if any of the foll owi ng apply:

(1) The holder is an individual and resides in this state.

(2) The holder is a corporation organi zed under the | aws of

this state.

(3) The holder is a corporation with its principal place of

business in this state.

(4) The holder is a foreign corporation that is authorized to

conduct or has conducted business in this state.

(5) The holder is a foreign corporation whose parent

corporation is authorized to conduct business in this state.

(6) The person seeking to pierce the corporate veil is a

resident of this state.

(H As used in this section, unless the context otherw se

reqguires:

(1) "Affiliate" and "beneficial owner" have the same neani ngs
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as in section 1704.01 of the Revi sed Code.

(2) "Covered entity" nmeans a corporation, limted liability

conpany, limted partnership, or any other entity organi zed under

the laws of any jurisdiction, donestic or foreign. in which the

sharehol ders, owners, or nenbers are generally not responsible for

the debts and obligations of the entity. Nothing in this section

limts or otherwise affects the liabilities i nposed on a genera

partner of a linited partnershinp.

(3) "Holder" neans a person who is the hol der or benefici al

owner of, or subscriber to, shares or any other ownership interest

of a covered entity. a nmenber of a covered entity, or an affiliate

of any person who is the holder or beneficial owner of, or

subscri ber to, shares or any other ownership interest of a covered

entity.

(4) "Piercing the corporate veil" neans any and all comon

| aw doctrines by which a holder may be |liable for an obligation or

liability of a covered entity on the basis that the hol der

controlled the covered entity., the holder is or was the alter ego

of the covered entity, or the covered entity has been used for the

pur pose of actual or constructive fraud or as a shamto perpetrate

a fraud or any other common | aw doctrine by which the covered

entity is disregarded for purposes of inposing liability on a

hol der for the debts or obligations of that covered entity.

(5) "Person" has the sanme neaning as in section 1701.01 of
the Revi sed Code.

Sec. 2505.02. (A) As used in this section:

(1) "Substantial right" means a right that the United States
Constitution, the Chio Constitution, a statute, the commpn | aw, or

a rule of procedure entitles a person to enforce or protect.

(2) "Special proceeding" neans an action or proceeding that
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is specially created by statute and that prior to 1853 was not

denoted as an action at law or a suit in equity.

(3) "Provisional renedy" neans a proceeding ancillary to an
action, including, but not limted to, a proceeding for a
prelimnary injunction, attachment, discovery of privileged

matter, er suppression of evidence, or a prima-facie show ng

pursuant to section 2307.92 of the Revised Code.

(B) An order is a final order that may be revi ewed, affirned,
nodi fied, or reversed, with or without retrial, when it is one of

the foll ow ng:

(1) An order that affects a substantial right in an action

that in effect determines the action and prevents a judgnent;

(2) An order that affects a substantial right nmade in a
speci al proceeding or upon a summary application in an action

after judgnent;

(3) An order that vacates or sets aside a judgnent or grants

a new trial;

(4) An order that grants or denies a provisional renedy and

to which both of the follow ng apply:

(a) The order in effect determi nes the action with respect to
the provisional renedy and prevents a judgnent in the action in
favor of the appealing party with respect to the provisional

remedy.

(b) The appealing party would not be afforded a neani ngful or
ef fective renedy by an appeal followi ng final judgnent as to al

proceedi ngs, issues, clains, and parties in the action.

(5) An order that determines that an action may or may not be

mai ntai ned as a cl ass acti on.

(C VWhen a court issues an order that vacates or sets aside a

judgnent or grants a new trial, the court, upon the request of
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either party, shall state in the order the grounds upon which the

new trial is granted or the judgnent vacated or set aside.

(D) This section applies to and governs any action, including
an appeal, that is pending in any court on theeffective date of
this—arendrent July 22, 1998, and all clainms filed or actions
commenced on or after the—effeectivedate—ofthis—arenrdrent July

22, 1998, notw thstandi ng any provision of any prior statute or

rule of law of this state

Section 2. That existing sections 1701.76, 1701.82, and
2505. 02 of the Revised Code are hereby repeal ed.

Section 3. (A) The Ceneral Assenbly makes the follow ng

statement of findings and intent:

(1) Asbestos clains have created an increased anmount of
litigation in state and federal courts that the United States

Suprenme Court has characterized as "an el ephant nmass" of cases.

(2) The current asbestos personal injury litigation systemis
unfair and inefficient, inposing a severe burden on litigants and
taxpayers alike. A recent RAND study estimates that a total of
fifty-four billion dollars have al ready been spent on asbestos
litigation and the costs continue to nount. Conpensation for
asbestos clains has risen sharply since 1993. The typical claimant
in an asbestos | awsuit now nanes sixty to seventy defendants,
conmpared with an average of twenty naned defendants two decades
ago. The RAND Report al so suggests that at best, only one-half of
all claimnts have cone forward and at worst, only one-fifth have
filed clainms to date. Estimates of the total cost of all clains
range fromtwo hundred to two hundred sixty-five billion dollars.
Tragically, plaintiffs are receiving less than forty-three cents
on every dollar awarded, and sixty-five per cent of the

conmpensation paid, thus far, has gone to claimants who are not
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si ck.

(3) The extraordi nary volunme of nonmali ghant asbestos cases

continue to strain federal and state courts.

(a) Today, it is estinated that there are nore than two
hundred thousand active asbestos cases in courts nationw de.
According to a recent RAND study, over six hundred thousand peopl e
have fil ed asbestos clainms for asbestos-related personal injuries
t hrough the end of 2000.

(b) Before 1998, five states, M ssissippi, New York, West
Virginia, Texas, and Chio, accounted for nine per cent of the
cases filed. However, between 1998 and 2000, these sane five
states handl ed sixty-six per cent of all filings. Today, Ohio has
becone a haven for asbestos clainms and, as a result, is one of the

top five state court venues for asbestos filings.

(c) According to testinony by Laura Hong, a partner at the
law firm of Squire, Sanders & Denpsey who has been def endi ng
compani es in ashbestos personal injury litigation since 1985, there
are at least thirty-five thousand asbestos personal injury cases

pending in Chio state courts today.

(d) If the two hundred thirty-three Chio state court general
jurisdictional judges started trying these asbestos cases today,
Ms. Hong noted, each would have to try over one hundred fifty
cases before retiring the current docket. That figure
conservatively conputes to at |east one hundred fifty trial weeks

or nore than three years per judge to retire the current docket.

(e) The current docket, however, continues to increase at an
exponential rate. According to Judge Leo Spellacy, one of two
Cuyahoga County Common Pl eas Court judges appointed by the Chio
Supreme Court to manage the Cuyahoga County case nanagenent order
for asbestos cases, in 1999 there were approximately twelve

t housand ei ght hundred pendi ng asbestos cases in Cuyahoga County.
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However, by the end of Cctober 2003, there were over thirty-nine
t housand pendi ng asbest os cases. Approxi mately two hundred new

asbestos cases are filed in Cuyahoga County every nonth.

(4) Nationally, asbestos personal injury litigation has
al ready contributed to the bankruptcy of nore than seventy
compani es, including nearly all manufacturers of asbestos textile
and insul ation products, and the ratio of asbestos-driven

bankruptcies is accel erating.

(a) As stated by Linda Wbggon, Vice President of Governnental
Affairs of the Chio Chamber of Commerce, a recent RAND study found
that during the first ten nonths of 2002, fifteen conpanies facing
significant asbestos-related liabilities filed for bankruptcy and
nore than sixty thousand jobs have been | ost because of these
bankruptcies. The RAND study estinates that the eventual cost of
asbestos litigation could reach as high as four hundred

twenty-three thousand jobs.

(b) Joseph Stiglitz, Nobel award-w nning econom st, in "The
| npact of Asbestos Liabilities on Wirkers in Bankrupt Firnms,"
cal cul ated that bankruptcies caused by asbestos have al ready
resulted in the loss of up to sixty thousand jobs and that each
di spl aced worker in the bankrupt conmpanies will |ose, on average,
an estimated twenty-five thousand to fifty thousand dollars in
wages over the worker's career, and at |east a quarter of the

accumnul at ed pensi on benefits.

(c) At least five Chio-based conpani es have been forced into
bankruptcy because of an unending flood of asbestos cases brought

by clai mants who are not sick

(d) Ownens Corning, a Tol edo company, has been sued four
hundred thousand tinmes by plaintiffs alleging asbestos-rel ated
injury and as a result was forced to file bankruptcy. The type of

job and pension | oss nany Tol edoans have faced because of the
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Owens Corni ng bankruptcy al so can be seen in nearby Licking County
where, in 2000, Onens Corning laid off two hundred seventy-five
workers fromits Ganville plant. According to a study conducted
by NERA Economic Consulting in 2000, the ripple effect of those
| osses is predicted to result in a total loss of five hundred jobs
and a fifteen-mllion to twenty-mllion dollar annual reduction in

regi onal incone.

(e) According to testinony presented by Robert Bunda, a
partner at the firmof Bunda, Stutz & DeWtt in Tol edo, Chio who
has been involved with the defense of asbestos cases on behal f of
Onens-11linois for twenty-four years, at |east five Ohio-based
conpani es have gone bankrupt because of the cost of paying people
who are not sick. Wage | osses, pension |osses, and job | osses have
significantly affected workers for the bankrupt conpanies like
Owens Corning, Babcox & Wlcox, North American Refractories, and
A- Best Corp.

(5) The General Assenbly recognizes that the vast majority of
Ohi o asbestos clains are filed by individuals who allege they have
been exposed to asbestos and who have sone physical sign of
exposure to asbestos, but who do not suffer from an
asbestos-rel ated inpai rnment. Ei ghty-nine per cent of asbestos
clains come from peopl e who do not have cancer. Sixty-six to
ni nety per cent of these non-cancer clainmants are not sick
According to a Tillinghast-Towers Perrin study, ninety-four per
cent of the fifty-two thousand ni ne hundred asbestos clains filed
in 2000, concerned claimants who are not sick. As a result, the
General Assenbly recognizes that reasonable nedical criteria are a
necessary response to the asbestos litigation crisis in this
state. Medical criteria will expedite the resolution of clains
brought by those sick claimants and will ensure that resources are
avail able for those who are currently suffering from

asbestos-related ill nesses and for those who may becone sick in

Page 40

1173
1174
1175
1176
1177
1178
1179

1180
1181
1182
1183
1184
1185
1186
1187
1188

1189
1190
1191
1192
1193
1194
1195
1196
1197
1198
1199
1200
1201
1202
1203
1204



Sub. H. B. No. 292
As Reported by the House Civil and Commercial Law Committee

the future. As stated by Dr. Janmes Allen, a pul nonol ogi st,

Prof essor and Vi ce-Chairman of the Departnment of Internal Medicine
at The Chio State University, the nmedical criteria included in
Sub. H. B. 292 of the 125th Ceneral Assenbly are reasonable
criteria and are the first step toward ensuring that inpaired
plaintiffs are conpensated. In fact, Dr. Allen noted that these
criteria are minimumnedical criteria. In his clinical practice,
Dr. Allen stated that he always perforns additional tests before
assi gning a diagnosis of asbestosis and would never rely solely on

these nedical criteria.

(6) The cost of conpensating exposed individuals who are not
sick jeopardizes the ability of defendants to conpensate people
with cancer and ot her serious asbestos-rel ated di seases, now and
in the future; threatens savings, retirement benefits, and jobs of
the state's current and retired enpl oyees; adversely affects the
communities in which these defendants operate; and inpairs Chio's

econony.

(7) The public interest requires the deferring of clains of
exposed individuals who are not sick in order to preserve, now and
for the future, defendants' ability to conpensate people who
devel op cancer and other serious asbestos-related injuries and to
safeguard the jobs, benefits, and savings of the state's enpl oyees

and the well being of the Chio econony.

(B) In enacting sections 2307.91 to 2307.98 of the Revised
Code, it is the intent of the CGeneral Assenbly to: (1) give
priority to those asbestos clai mants who can denonstrate actua
physical harmor illness caused by exposure to asbestos; (2) fully
preserve the rights of claimants who were exposed to asbestos to
pursue conpensation should those claimants becone inpaired in the
future as a result of such exposure; (3) enhance the ability of
the state's judicial systens and federal judicial systens to

supervi se and control litigation and asbestos-rel ated bankruptcy
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proceedi ngs; and (4) conserve the scarce resources of the
defendants to all ow conpensati on of cancer victins and ot hers who
are physically inpaired by exposure to asbestos while securing the
right to similar conpensation for those who may suffer physical
impai rment in the future.

Section 4. (A) As used in this section, "asbestos," "asbestos
claim" "exposed person,” and "substantial contributing factor"

have the sanme neanings as in section 2307.91 of the Revised Code.

(B) The General Assenbly acknow edges the Court's authority
in prescribing rules governing practice and procedure in the
courts of this state, as provided by Section 5 of Article IV of
the Onio Constitution.

(C© The General Assenbly hereby requests the Suprenme Court to
adopt rules to specify procedures for venue and consolidation of
asbestos clains brought pursuant to sections 2307.91 to 2307.95 of
t he Revi sed Code.

(D) Wth respect to procedures for venue in regard to
asbestos clainms, the General Assenbly hereby requests the Suprene
Court to adopt a rule that requires that an asbestos cl ai m neet
speci fic nexus requirenents, including the requirenent that the
plaintiff be domiciled in Chio or that Chio is the state in which
the plaintiff's exposure to asbestos is a substantial contributing

factor.

(E) Wth respect to procedures for consolidation of asbestos
clainms, the General Assenbly hereby requests the Suprene Court to
adopt a rule that pernmits consolidation of asbestos clainms only
with the consent of all parties, and in absence of that consent,
permits a court to consolidate for trial only those asbestos
clains that relate to the sanme exposed person and nenbers of the

exposed person's househol d.
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Section 5. It is the intent of the General Assenbly in
enacting section 2307.96 of the Revised Code in this act to
establish the judicial standard for the granting of summary
judgnent in tort actions involving exposure to asbestos that is
consistent with the decision in Lohrmann v. Pittsburgh Corning
Cor. (4th Gr. 1986), 782 F.2d 1156, and is contrary to paragraph
2 of the syllabus of the Chio Supreme Court in Horton v. Harw ck
Chemi cal Corp. (1995), 73 Chio St.3d 679. The General Assenbly
recogni zes that the courts of Chio, prior to the Horton deci sion,
generally followed the rationale of the Lohrmann decision in
det er mi ni ng when sunmary judgnent was appropriate in tort actions
i nvol vi ng exposure to asbestos. A mgjority of the states have
adopted a sunmary judgnent standard in those types of actions that
is simlar to the standard in the Lohrmann deci sion. The Lohrmann
standard provides litigants and the courts of Chio an objective
and easily applied standard for determ ning when summary j udgnent

is appropriate in tort actions involving asbestos.

Section 6. If any itemof |law that constitutes the whole or
part of a section of |law contained in this act, or if any
application of any itemof law that constitutes the whole or part
of a section of |law contained in this act, is held invalid, the
invalidity does not affect other itens of |aw or applications of
items of |law that can be given effect without the invalid item of
| aw or application. To this end, the itens of |aw of which the
sections contained in this act are conposed, and their

applications, are independent and severabl e.

Section 7. If any itemof |law that constitutes the whole or
part of a section of law contained in this act, or if any
application of any itemof law contained in this act, is held to
be preenpted by federal |law, the preenption of the itemof |aw or

its application does not affect other itenms of |aw or applications
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that can be given affect. The itens of |aw of which the sections 1298

of this act are conposed, and their applications, are independent 1299
and severabl e. 1300



