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A BILL

To anend sections 122. 41,

3706. 03,
3706. 07,
3706. 12,
3706. 17,
4928. 01,
4928. 14,
4928. 20,

and 4928. 69,

4928. 42,

3706. 04, 3706.
3706. 08, 3706.
3706. 13, 3706.
3706. 18, 4905.
4928. 02, 4928.
4928. 15, 4928.

122. 451, 3706. 01, 3706. 02,
041, 3706.05, 3706. 06,

09,
14,
31,
05,
16,

3706. 10,
3706. 15,
4905. 40,
4928. 06,
4928. 17,

3706.
3706.
49009.
4928.
4928.

11,
16,
161,
12,
18,

and 4928.21, to enact sections 1551. 41,
4928. 111, 4928.141, 4928.142, 4928. 64, 4928. 68,
secti ons 4928. 31,

4928. 32, 4928. 33, 4928. 34, 4928. 35, 4928. 36,

4928. 37, 4928.38, 4928.39, 4928.40, 4928. 41,

4928. 431, and 4928. 44 of the Revised Code

and to repeal

to revise state energy policy to address el ectric

service price regulation and to provide for new

bondi ng authority for advanced energy projects,

advanced (i ncludi ng sustainabl e resource) energy

portfolio standards,

energy efficiency standards,

and greenhouse gas em ssion reporting and carbon

control

pl anni ng requirenents.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:
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Section 1. That sections 122.41, 122.451, 3706.01, 3706.02,
3706. 03, 3706.04, 3706.041, 3706.05, 3706.06, 3706.07, 3706. 08,
3706. 09, 3706.10, 3706.11, 3706.12, 3706.13, 3706.14, 3706. 15,
3706. 16, 3706.17, 3706.18, 4905.31, 4905.40, 4909.161, 4928.01
4928. 02, 4928. 05, 4928.06, 4928.12, 4928. 14, 4928.15, 4928. 16,
4928. 17, 4928.18, 4928.20, and 4928. 21 be anmended and sections
1551. 41, 4928.111, 4928.141, 4928. 142, 4928. 64, 4928.68, and
4928. 69 of the Revised Code be enacted to read as foll ows:

Sec. 122.41. (A) The devel opnent financi ng advi sory counci
and the director of devel opnent are invested with the powers and
duties provided in Chapter 122. of the Revised Code, in order to
pronote the welfare of the people of the state, to stabilize the
econony, to provide enploynent, to assist in the devel opnent
within the state of industrial, commercial, distribution, and
research activities required for the people of the state, and for
their gainful enploynent, or otherwise to create or preserve jobs
and enpl oynent opportunities, or inprove the econom c wel fare of
the people of the state, and also to assist in the financing of

air, water, or thermal pollution control facilities, advanced

energy facilities, and solid waste disposal facilities by nortgage

i nsurance as provided in section 122.451 of the Revised Code. It
is hereby determ ned that the acconplishnent of such purposes is
essential so that the people of the state may nmintain their
present high standards in conparison with the people of other
states and so that opportunities for enploynent and for favorable
mar kets for the products of the state's natural resources,
agriculture, and manufacturing shall be inproved and that it is
necessary for the state to establish the progranms authorized
pursuant to Chapter 122. of the Revised Code, to establish the
devel oprment financing advisory council, and to invest it and the

di rector of developnment with the powers and duties provided in
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Chapter 122. of the Revised Code. The powers granted to the
di rector of devel opment by Chapter 165. of the Revised Code are
i ndependent of and in addition and alternate to, and are not

limted or restricted by, Chapter 122. of the Revised Code.
(B) The devel opnment financing advisory council shall:

(1) Make recommendations to the director of devel opnent as to
applications for assistance pursuant to sections 122.39 to 122.62
or Chapter 166. of the Revised Code. The council may revise its
reconmendations to reflect any changes in the proposed assistance

nmade by the director.

(2) Advise the director in the admnistration of sections
122.39 to 122. 62 and Chapter 166. of the Revised Code;

(3) Adopt bylaws to govern the conduct of the council's

busi ness.

Sec. 122.451. Upon application of any person, partnership, or
corporation, or upon application of any conmunity inprovenent
corporation organi zed as provided in section 1724.01 of the
Revi sed Code, the director of devel opnent, with controlling board
approval , may, pledging therefor noneys in the nortgage insurance
fund created by section 122.561 of the Revised Code, insure or
nmake advance commtments to insure not nore than ninety per cent
of any nortgage paynents required. Before insuring any such

nort gage paynents the director shall deternine that:

(A) The project, in accordance with Section 13 of Article
VIIl, Chio Constitution, will create or preserve jobs and
enpl oynent opportunities, or inprove the econonic welfare of the
people of the state, or be an air quality facility, advanced
enerqgy facility, waste water facility, or solid waste facility, as
defined in section 3706.01, 6121.01, or 6123.01 of the Revised
Code.
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(B) The principal obligation, including initial service
charges and apprai sal, inspection, and other fees approved by the
di rector, does not exceed one hundred per cent of the cost of the

proj ect .

(C© The nortgage has a satisfactory nmaturity date in no case

later than twenty-five years fromthe date of the insurance.

(D) The nortgagor is responsible and able to neet the

paynments under the nortgage.

(E) The nortgage contains conplete anortization provisions
satisfactory to the director requiring periodic paynments by the
nort gagor which may include principal and interest paynents, cost
of local property taxes and assessnents, land |ease rentals, if
any, and hazard insurance on the property and such nortgage
i nsurance preniuns as are required under section 122.561 of the
Revi sed Code, all as the director fromtine to tinme prescribes or

appr oves.

(F) The nortgage is in such formand contains such ternms and
provisions with respect to property insurance, repairs,
alterations, paynent of taxes and assessnents, default reserves,
del i nquency charges, default renedies, anticipation of maturity,
addi ti onal and secondary liens, and other matters as the director

may prescribe.

The director may take assignnents of insured nortgages and
other forms of security and may take title by forecl osure or
conveyance to any project when an insured nortgage | oan thereon is
clearly in default and when in the opinion of the director such
acqui sition is necessary to safeguard the nortgage insurance fund,

and may sell, or on a tenporary basis |ease or rent, such project.

Sec. 1551.41. The departnent of natural resources, the

environnental protection agency, and the public utilities
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commi ssion jointly by rule shall develop an interimpolicy

framewor k for the supervision and requl ati on by those agenci es of

pil ot _and denpnstration carbon sequestration activities |ocated in

or _sequestration products produced in this state.

Sec. 3706.01. As used in this chapter:

(A) "CGovernnental agency" means a departnent, division, or
ot her unit of state governnent, a nunicipal corporation, county,
townshi p, and other political subdivision, or any other public
corporation or agency having the power to acquire, construct, or

operate air quality facilities or advanced energy facilities, the

United States or any agency thereof, and any agency, conmi ssion,
or authority established pursuant to an interstate compact or

agr eenent .

(B) "Person" neans any individual, firm partnership,

associ ation, or corporation, or any conbi nation thereof.

(O "Air contaminant" nmeans particulate natter, dust, funes,
gas, mst, snoke, noise, vapor, heat, radioactivity, radiation, or

odor ous substance, or any conbi nation thereof.

(D) "Air pollution" neans the presence in the anmbient air of
one or nore air contam nants in sufficient quantity and of such
characteristics and duration as to injure human health or welfare,
plant or animal life, or property, or that unreasonably interferes

with the confortable enjoynent of life or property.

(E) "Anbient air" means that portion of the atnosphere
out si de of buil dings and other encl osures, stacks, or ducts that

surrounds human, plant, or animal life, or property.

(F) "Em ssion" neans the rel ease into the outdoor atnosphere

of an air contam nant.

(G "Air quality facility" means any of the follow ng:
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(1) Any nethod+~ or any nodification or replacenent of
property, process, device, structure, or equi prment that renpves,
reduces, prevents, contains, alters, conveys, stores, disperses,
or disposes of air contam nants or substances containing air
contam nants, or that renders |ess noxious or reduces the
concentration of air contam nants in the anbient air, including,
wWthout limtation, facilities and expenditures that qualify as
air pollution control facilities under section 103 (C (4)(F) of
the Internal Revenue Code of 1954, as anended, and regul ations

adopt ed t her eunder;

(2) Motor vehicle inspection stations operated in accordance
with, and any equi pnment used for notor vehicle inspections
conduct ed under, section 3704.14 of the Revised Code and rules

adopt ed under it;

(3) Ethanol or other biofuel facilities, including any
equi prment used at the ethanol or other biofuel facility for the

producti on of ethanol or other biofuels;

(4) Any property or portion thereof used for the collection,
storage, treatnment, utilization, processing, or final disposal of
a by-product or solid waste resulting from any method, process,
devi ce, structure, or equiprment that renoves, reduces, prevents,
contains, alters, conveys, stores, disperses, or disposes of air
contam nants, or that renders | ess noxi ous or reduces the

concentration of air contam nants in the anbient air;

(5) Any property, device, or equipnent that pronotes the
reduction of em ssions of air contam nants into the anbient air
t hrough i nprovenents in the efficiency of energy utilization or

energy conservation

(6) Any coal research and devel opnent project conducted under
Chapt er 1555. of the Revised Code;

(7) As determ ned by the director of the Chio coal
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devel oprment office, any property or portion thereof that is used
for the collection, storage, treatnent, utilization, processing,
or final disposal of a by-product resulting froma coal research
and devel oprment project as defined in section 1555.01 of the

Revi sed Code or fromthe use of clean coal technol ogy, excluding
any property or portion thereof that is used primarily for other

subsequent commerci al purposes;

(8) Any property or portion thereof that is part of the
Fut ureGen project of the United States departnent of energy or

related to the siting of the FutureGen project;

(9) Any property., device., or equipnent that reduces eni ssions

of air contanminants into the anbient air through the generation of

electricity using sustainable resources:;

(10) Any property., device, or equipnent necessary for the

manuf acture and production of equipnent that qualifies as an air

quality facility.

"Air quality facility" further includes any property or
systemto be used in whole or in part for any of the purposes in
divisions (G (1) to £8(10) of this section, whether another
purpose is al so served, and any property or systemincidental to
or that has to do with, or the end purpose of which is, any of the
foregoing. Air quality facilities that are defined in this
di vision for industry, commerce, distribution, or research
including public utility conpanies, are hereby determined to be
those that qualify as facilities for the control of air pollution
and thermal pollution related to air under Section 13 of Article
VI1l, Chio Constitution.

(H "Project,"” e+ "air quality project," or "advanced energy

project” means any air quality facility or advanced energy

facility, including undivided or other interests therein, acquired

or to be acquired or constructed or to be constructed by the Ghio
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air quality devel opnment authority under this chapter, or acquired
or to be acquired or constructed or to be constructed by a
governnental agency or person with all or a part of the cost

t hereof being paid froma loan or grant fromthe authority under
this chapter or otherwi se paid fromthe proceeds of a+—guatty
revenue bonds, including all buildings and facilities that the
authority determ nes necessary for the operation of the project,
together with all property, rights, easenents, and interests that

may be required for the operation of the project.

(I') "Cost" as applied to an air quality project or advanced

energy project means the cost of acquisition and construction, the

cost of acquisition of all land, rights-of-way, property rights,
easenents, franchise rights, and interests required for such

acqui sition and construction, the cost of denolishing or renoving
any buildings or structures on |and so acquired, including the
cost of acquiring any lands to which such buildings or structures
may be noved, the cost of acquiring or constructing and equi ppi ng
a principal office and sub-offices of the authority, the cost of
di verting highways, interchange of hi ghways, and access roads to
private property, including the cost of |and or easenents for such
access roads, the cost of public utility and comron carrier

rel ocation or duplication, the cost of all machinery, furnishings,
and equi prent, financing charges, interest prior to and during
construction and for no nore than eighteen nonths after conpletion
of construction, engineering, expenses of research and devel oprment
with respect to air quality facilities, the cost of any comodity
contract, including fees and expenses related thereto, |egal
expenses, plans, specifications, surveys, studies, estimates of
cost and revenues, working capital, other expenses necessary or
incident to deternmining the feasibility or practicability of
acquiring or constructing such project, adninistrative expense,
and such ot her expense as may be necessary or incident to the

acqui sition or construction of the project, the financing of such
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acqui sition or construction, including the anbunt authorized in
the resolution of the authority providing for the i ssuance of ai+
gual-ty revenue bonds to be paid into any special funds fromthe
proceeds of such bonds, and the financing of the placing of such
project in operation. Any obligation, cost, or expense incurred by
any governnental agency or person for surveys, borings,
preparation of plans and specifications, and other engineering
services, or any other cost described above, in connection with
the acquisition or construction of a project nay be regarded as a
part of the cost of that project and may be rei nbursed out of the
proceeds of air—guabity revenue bonds as authorized by this

chapt er.

(J) "Omer" includes an individual, copartnership
associ ation, or corporation having any title or interest in any
property, rights, easenents, or interests authorized to be

acquired by this chapter.

(K) "Revenues" neans all rentals and ot her charges received
by the authority for the use or services of any air quality

project or advanced energy project, any gift or grant received

with respect to any air—gquality such project, any noneys received
wWith respect to the | ease, subl ease, sale, including install nent
sale or conditional sale, or other disposition of an air quality

project or advanced energy project, noneys received in repaynent

of and for interest on any | oans nade by the authority to a person
or governmental agency, whether fromthe United States or any
departnment, administration, or agency thereof, or otherw se,
proceeds of such bonds to the extent that use thereof for paynent
of principal of, premum if any, or interest on the bonds is

aut hori zed by the authority, anmounts received or otherw se derived
froma conmodity contract or fromthe sale of the related
commodi ty under such a contract, proceeds from any insurance,

condemmati on, or guaranty pertaining to a project or property
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nortgaged to secure bonds or pertaining to the financing of the
project, and incone and profit fromthe investnment of the proceeds
of air—gqual-ty revenue bonds or of any revenues.

(L) "Public roads" includes all public highways, roads, and
streets in the state, whether maintained by the state, county,

city, township, or other political subdivision.

(M "Public utility facilities" includes tracks, pipes,
mai ns, conduits, cables, wires, towers, poles, and other equi pnent

and appliances of any public utility.

(N) "Construction," unless the context indicates a different
meani ng or intent, includes reconstruction, enlargenent,

i mprovenent, or providing furni shings or equi pnent.

(O "A+—guality revende Revenue bonds," unless the context
indicates a different meaning or intent, includes ai+r—gualty

revenue notes, air—gdalbity revenue renewal notes, and ai+—guabity
revenue refundi ng bonds, except that notes issued in anticipation
of the issuance of bonds shall have a maxi rumnaturity of five
years as provided in section 3706.05 of the Revised Code and notes
or renewal notes issued as the definitive obligation may be issued
maturing at such tinme or tinmes with a maxi nummaturity of forty

years fromthe date of issuance of the original note.

(P) "Solid waste" means any garbage; refuse; sludge froma
waste water treatnent plant, water supply treatnent plant, or air
pollution control facility; and other discarded material,
including solid, liquid, semsolid, or contai ned gaseous materi al
resulting fromindustrial, comrercial, mining, and agricultural
operations, and fromconmmunity activities, but not including solid
or dissolved material in domestic sewage, or solid or dissolved
material in irrigation return flows or industrial discharges that
are point sources subject to pernits under section 402 of the
"Federal Water Pollution Control Act Amendnents of 1972," 86 Stat.
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880, 33 U S.C A 1342, as anended, or source, special nuclear, or
byproduct material as defined by the "Atonmic Energy Act of 1954,"
68 Stat. 921, 42 U S.C A 2011, as anended.

(Q "Sludge" nmeans any solid, semisolid, or liquid waste,
other than a recycl abl e by-product, generated from a mnuni ci pal
comercial, or industrial waste water treatnent plant, water
supply plant, or air pollution control facility or any other such

wast es having sinmilar characteristics and effects.

(R) "Ethanol or other biofuel facility" neans a plant at

whi ch et hanol or other biofuel is produced.

(S) "Ethanol" neans fernentation ethyl alcohol derived from
agricul tural products, including potatoes, cereal, grains, cheese
whey, and sugar beets; forest products; or other renewable or
bi onass resources, including residue and waste generated fromthe
production, processing, and marketing of agricultural products,
forest products, and other renewabl e or bi onass resources, that
neets all of the specifications in the Anerican society for
testing and materials (ASTM specification D 4806-88 and is
denatured as specified in Parts 20 and 21 of Title 27 of the Code

of Federal Regul ations.

(T) "Biofuel" means any fuel that is made from cel | ul osic
bi omass resources, including renewable organic matter, crop waste
resi due, wood, aquatic plants and other crops, animl waste, solid
waste, or sludge, and that is used for the production of energy

for transportation or other purposes.

(U "FutureCGen project" means the buildings, equipnent, and
real property and functionally related buildings, equipnent, and
real property, including related research projects that support
t he devel opnment and operation of the buil dings, equipnent, and
real property, designated by the United States departnent of

energy and the FutureGen industrial alliance, inc., as the
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coal -fuel ed, zero-eni ssions power plant designed to prove the
techni cal and economic feasibility of producing electricity and
hydrogen from coal and nearly elimnating carbon di oxi de emi ssions

through capture and permanent storage.

(V) "Commodity contract” neans a contract or series of
contracts entered into in connection with the acquisition or

construction of air quality facilities or advanced energy

facilities for the purchase or sale of a conmodity that is
eligible for prepaynment with the proceeds of federally taxable or
tax exenpt bonds under sections 103, 141, and 148 of the Internal
Revenue Code of 1986, as amended, and regul ati ons adopted under
it.

(W _"Sustai nabl e resources"” includes, but is not limted to,

solar, wind, tidal or wave, bionmass, including, but not linmted

to, biomass involving the utilization of trees or any part

thereof, landfill gas., biofuel. hydro. or geothermal resources

that are used in the generation of electricity and includes fuel

cells powered by sustainable resources.

(X) "Advanced energy facility" neans any nethod or any

nodi fi cati on or replacenent of any property, process, device,

structure, or equipnent that neets any of the foll ow ng:

(1) Wth regard to clean coal technol ogy. technol ogy that

i ncl udes the design capability to control or prevent the eni ssion

of carbon di oxi de, which design capability the comm ssion shal

adopt by rule and shall be based on econom cally feasible best

avai l abl e technology or, in the absence of a detern ned best

avai | abl e technol ogy. shall be of the highest |evel of

econonmically feasible design capability for which there exists

generally accepted scientific opinion;

(2) Wth regard to advanced nucl ear enerqgy production,

consi sts of generation |Ill technol ogy as defined by the nucl ear
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requl atory conmm ssion, other later technol ogy, or significant

i nprovenents to existing facilities:

(3) Wth regard to fuel cells used in the generation of

electricity, consists of, but is not limted to, a proton exchange

nenbr ane fuel cell, phosphoric acid fuel cell, nolten carbonate

fuel cell, or solid fuel cell

(4) Wth reqgard to cogeneration technol ogy, consists of a

t echnol ogy using a heat engi ne or power station to generate

electricity and useful heat sinultaneously.

"Advanced enerqgy facility" further includes any property or

systemto be used in whole or in part for any of the purposes of

divisions (X)(1) to (4) of this section. whether another purpose

also is served, and any property or systemincidental to or that

has to do with, or the end purpose of which is, any of the

foregoi ng.

Sec. 3706.02. There is hereby created the Ghio air quality
devel oprment authority. Such authority is a body both corporate and
politic in this state, and the carrying out of its purposes and
the exercise by it of the powers conferred by Chapter 3706. of the
Revi sed Code shall be held to be, and are hereby determnined to be,
essential governnental functions and public purposes of the state,
but the authority shall not be immune fromliability by reason

t her eof .

The authority shall consist of seven nenbers as follows: five
nmenbers appoi nted by the governor, with the advice and consent of
the senate, no nore than three of whom shall be menbers of the
same political party, and the director of environnental protection
and the director of health, who shall be nmenbers ex officio
W t hout conpensation. Each appointive nmenber shall be a resident
of the state, and a qualified elector therein. The nenbers of the

authority first appointed shall continue in office for terns
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expiring on June 30, 1971, June 30, 1973, June 30, 1975, June 30,
1977, and June 30, 1978, respectively, the termof each nenber to
be designated by the governor. Appointed nmenbers' terns of office
shall be for eight years, comrencing on the first day of July and
ending on the thirtieth day of June. Each appointed nenber shal
hold office fromthe date of his appointnent until the end of the
termfor which he—was appoi nted. Any nenber appointed to fill a
vacancy occurring prior to the expiration of the termfor which

his the nenber's predecessor was appointed shall hold office for

the remai nder of such term Any appoi nted nenber shall continue in

of fice subsequent to the expiration date of his the nenber's term

until his the nmenber's successor takes office, or until a period

of sixty days has el apsed, whichever occurs first. A nmenber of the
authority is eligible for reappointnment. Each appoi nted nenber of
the authority, before entering upon his official duties, shall
take an oath as provided by Section 7 of Article XV, Chio
Constitution. The governor nay at any tine renove any nenber of
the authority for nisfeasance, nonfeasance, or nal feasance in

of fice. The authority shall elect one of its appointed nenbers as
chat+man chairperson and anot her as wiee-echatrran

Vi ce-chai rperson, and shall appoint a secretary-treasurer who

need not be a nenber of the authority. Four nenbers of the
authority shall constitute a quorum and the affirmative vote of
four nmenbers shall be necessary for any action taken by vote of
the authority. No vacancy in the nenbership of the authority shal
inmpair the rights of a quorum by such vote to exercise all the

rights and performall the duties of the authority.

Before the issuance of any a+—gualty revenue bonds under
Chapter 3706. of the Revised Code, each appointed nmenber of the
authority shall give a surety bond to the state in the penal sum
of twenty-five thousand dollars and the secretary-treasurer shal
gi ve such a bond in the penal sumof fifty thousand dollars, each

such surety bond to be conditioned upon the faithful performance
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of the duties of the office, to be executed by a surety conpany
aut hori zed to transact business in this state, and to be approved
by the governor and filed in the office of the secretary of state.
Each appoi nted nenber of the authority shall receive an annual
salary of five thousand dollars, payable in nmonthly install nments.
Each nmenber shall be reinbursed for his the actual expenses
necessarily incurred in the performance of his official duties.
Al'l expenses incurred in carrying out Chapter 3706. of the Revised
Code shall be payabl e solely fromfunds provi ded under Chapter
3706. of the Revised Code, appropriated for such purpose by the
general assenbly, or provided by the controlling board. No
liability or obligation shall be incurred by the authority beyond

the extent to which noneys have been so provided or appropriated.

Sec. 3706.03. (A) It is hereby declared to be the public
policy of the state through the operations of the Chio air quality
devel oprment authority under this chapter to contribute toward one
or nore of the following: to provide for the conservation of air
as a natural resource of the state, and to prevent or abate the
pollution thereof, to provide for the confort, health, safety, and
general welfare of all enployees, as well as all other inhabitants
of the state, to assist in the financing of air quality facilities

and advanced energy facilities for industry, commerce,

di stribution, and research, including public utility conpanies, to
create or preserve jobs and enpl oynent opportunities or inprove

the econonic welfare of the people, or assist and cooperate with

governnent al agenci es in achieving such purposes. +n Additionally,

advanced enerqgy facilities for industry, comerce, distribution,

or research, including public utility conpani es, are hereby deened

to qualify as facilities for the control of air pollution and

thermal pollution related to air under Section 13, Article VI

Chi o Consti tution.
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(B) In furtherance of such public policy the Chio air quality
devel oprment authority may initiate, acquire, construct, maintain,

repair, and operate air quality projects and advanced energy

projects or cause the sanme to be operated pursuant to a | ease,
subl ease, or agreenent with any person or governmental agency; may
make | oans and grants to governnental agencies for the acquisition

or construction of air quality facilities and advanced enerqgy

facilities by such governmental agencies; may nmake |oans to
persons for the acquisition or construction of air quality

facilities and advanced energy facilities by such persons; may

enter into commodity contracts with, or make | oans for the purpose
of entering into conmodity contracts to, any person, governnenta
agency, or entity located within or without the state in
connection with the acquisition or construction of air quality

facilities and advanced energy facilities; and may issue a—

guaty revenue bonds of this state payable solely fromrevenues,
to pay the cost of such projects, including any related commodity

contracts. Any air quality project or advanced energy project

shall be deternmined by the authority to be not inconsistent with
any applicable air quality standards duly established and then
required to be net pursuant to the "Clean Air Act," 84 Stat. 1679
(1970), 42 U.S.C A 1857, as anmended. Any resolution of the
authority providing for acquiring or constructing such projects or
for making a loan or grant for such projects shall include a
finding by the authority that such determ nation has been nade.
Determ nations by resolution of the authority that a project is an

air quality facility or advanced energy facility under this

chapter and is consistent with the purposes of section 13 of
Article VIIl, OChio Constitution, and this chapter, shall be
conclusive as to the validity and enforceability of the ai+
gualty revenue bonds issued to finance such project and of the
resolutions, trust agreenments or indentures, |eases, subleases,

sal e agreenments, |oan agreenents, and ot her agreenments nmade in
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connection therewith, all in accordance with their terns.

(G Nothing in this chapter authorizes the Ghio air quality

devel opnent _authority to build, own, or operate an air quality

facility or advanced enerqgy facility, except as nmay be required to

effect the financing of the facility.

Sec. 3706.04. The Chio air quality devel opnent authority may:

(A) Adopt bylaws for the regulation of its affairs and the

conduct of its business;
(B) Adopt an official seal;

(C Miintain a principal office and suboffices at such places

within the state as it designates;

(D) Sue and plead in its own nane; be sued and inpl eaded in
its own nane with respect to its contracts or torts of its
menbers, enployees, or agents acting within the scope of their
enpl oynent, or to enforce its obligations and covenants made under
sections 3706.05, 3706.07, and 3706.12 of the Revised Code. Any
such actions against the authority shall be brought in the court
of common pleas of the county in which the principal office of the
authority is located, or in the court of common pleas of the
county in which the cause of action arose, provided such county is
located within this state, and all summobnses, exceptions, and
notices of every kind shall be served on the authority by | eaving
a copy thereof at the principal office with the person in charge

thereof or with the secretary-treasurer of the authority.

(E) Make loans and grants to governmental agencies for the

acqui sition or construction of air quality projects or advanced

energy projects by any such governnental agency and adopt rul es

and procedures for making such | oans and grants;
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(F) Acquire, construct, reconstruct, enlarge, inprove,
furnish, equip, maintain, repair, operate, |ease or rent to, or
contract for operation by, a person or governnmental agency, air

quality projects or advanced energy projects, and establish rules

for the use of such projects;

(G Make avail able the use or services of any air quality

project or advanced energy project to one or nore persons, one or

nore governnmental agencies, or any conbi nation thereof;

(H) |ssue air—gualty revenue bonds and notes and ai+r—guabity

revenue refundi ng bonds of the state, payable solely fromrevenues
as provided in section 3706.05 of the Revised Code, unless the
bonds be refunded by refundi ng bonds, for the purpose of paying
any part of the cost of one or nore air quality projects or

advanced energy projects or parts thereof;

(1) Acquire by gift or purchase, hold, and di spose of real
and personal property in the exercise of the powers of the

authority and the performance of its duties under this chapter;

(J) Acquire, in the name of the state, by purchase or
ot herwi se, on such terns and in such manner as the authority finds
proper, or by the exercise of the right of condemation in the
manner provi ded by section 3706.17 of the Revised Code, such
public or private |lands, including public parks, playgrounds, or
reservations, or parts thereof or rights therein, rights-of-way,
property, rights, easenents, and interests as it finds necessary
for carrying out this chapter, but excluding the acquisition by
the exercise of the right of condemation of any air quality

facility or advanced energy facility owned by any person or

governnent al agency; and conpensation shall be paid for public or

private | ands so taken;

(K) Make and enter into all contracts and agreenents and

execute all instrunents necessary or incidental to the perfornmance
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of its duties and the execution of its powers under this chapter.

(1) When the cost under any such contract or agreenent, other
than conpensation for personal services, involves an expenditure
of nore than two thousand dollars, the authority shall make a
witten contract with the | owest responsive and responsible
bi dder, in accordance with section 9.312 of the Revised Code,
after advertisenment for not |ess than two consecutive weeks in a
newspaper of general circulation in Franklin county, and in such
ot her publications as the authority determ nes, which notice shal
state the general character of the work and the general character
of the materials to be furnished, the place where plans and
specifications therefor nay be exam ned, and the tinme and place of
receiving bids; provided, that a contract or |ease for the

operation of an air quality project or advanced energy project

constructed and owned by the authority or an agreenent for
cooperation in the acquisition or construction of an air quality

project or advanced energy project pursuant to section 3706.12 of

the Revised Code or any contract for the construction of an air

qual ity project or advanced energy project that is to be | eased by

the authority to, and operated by, persons whe that are not
governnent al agencies and the cost of such project is to be
anortized exclusively fromrentals or other charges paid to the
authority by persons whe that are not governnental agencies is not
subject to the foregoing requirenents and the authority may enter
into such contract, |ease, or agreenment pursuant to negotiation
and upon such ternms and conditions and for such period as it finds
to be reasonabl e and proper in the circunstances and in the best
interests of proper operation or of efficient acquisition or

construction of such project.

(2) Each bid for a contract for the construction, denolition,
alteration, repair, or reconstruction of an inprovenent shal

contain the full name of every person interested in it and neet
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the requirenents of section 153.54 of the Revised Code.

(3) Each bid for a contract except as provided in division
(K)y(2) of this section shall contain the full name of every person
interested in it and shall be acconpanied by a sufficient bond or
certified check on a solvent bank that if the bid is accepted a

contract will be entered into and the performance thereof secured.
(4) The authority may reject any and all bids.

(5) A bond with good and sufficient surety, approved by the
authority, shall be required of every contractor awarded a
contract except as provided in division (K)(2) of this section, in
an amount equal to at least fifty per cent of the contract price,

condi ti oned upon the faithful performance of the contract.

(L) Enpl oy managers, superintendents, and other enpl oyees and
retain or contract with consulting engineers, financial
consultants, accounting experts, architects, attorneys, and such
ot her consultants and i ndependent contractors as are necessary in
its judgnent to carry out this chapter, and fix the conpensation
thereof. All expenses thereof shall be payable solely fromthe
proceeds of air—guabity revenue bonds or notes issued under this
chapter, fromrevenues, or fromfunds appropriated for such

pur pose by the general assenbly.

(M Receive and accept fromany federal agency, subject to
the approval of the governor, grants for or in aid of the

construction of any air quality project or advanced energy project

or for research and devel opnent with respect to air quality

facilities and advanced energy facilities, and receive and accept

aid or contributions fromany source of noney, property, |abor, or
ot her things of value, to be held, used, and applied only for the

pur poses for which such grants and contributions are nade;

(N) Engage in research and devel opnent with respect to air

quality facilities and advanced enerqgy facilities;
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(O Purchase fire and extended coverage and liability

i nsurance for any air quality project and advanced energy project

and for the principal office and suboffices of the authority,

i nsurance protecting the authority and its officers and enpl oyees
against liability for damage to property or injury to or death of
persons arising fromits operations, and any other insurance the
authority may agree to provide under any resol ution authorizing
its ar—guali-ty revenue bonds or in any trust agreenent securing

t he sane;

(P) Charge, alter, and collect rentals and other charges for

the use or services of any air quality project or advanced energy

project as provided in section 3706.13 of the Revised Code;

(Q Provide coverage for its enployees under Chapters 145.,
4123., and 4141. of the Revised Code;

(R) Devel op, encourage, pronote, support, and inplenent

prograns to achi eve best cost rates for state-owned buildings,

facilities, and operations, state-supported coll eges and

universities, willing local governnents., and willing schoo

districts through pool ed purchases of electricity and the

financing of taxable or tax-exenpt prepaynent of commobdities;

(S) Devel op, encourage., pronpte, support, and inpl enent

prograns to achi eve optinmal cost financing for electric generating

facilities to be constructed on or after January 1, 2009:

(T) Devel op. encourage, and provide incentives for

investnments in energy efficiency:

(U) Devel op. encourage, pronote., and support inplenentation

in this state of sustainable resource energy installations;

(V) Lead, encourage, pronote, and support siting, financing,

construction, and operation for early inplenentations of

next - generati on base | oad generating systens, including clean coal
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generating facilities with carbon capture or sequestration or

advanced nucl ear power plants, and reduce the costs of associ ated

ri sks;

(W Engage in _and coordi nate state-supported energy research

and devel opnent with respect to reliable, affordable. and

sustai nable energy in this state;

(X) Devel op, encourage, pronote, support. and inpl enent

prograns to attract and retain key industrial and energy-intensive

sectors of the econony of this state;

(Y) Do all acts necessary or proper to carry out the powers

expressly granted in this chapter.

Any instrument by which real property is acquired pursuant to
this section shall identify the agency of the state that has the
use and benefit of the real property as specified in section
5301. 012 of the Revised Code.

Sec. 3706.041. (A) Wth respect to projects, and the
financing thereof, for industry, commerce, distribution, or
research, including public utility conpani es, under agreenents
whereby the person to whomthe project is to be | eased, subleased,
or sold, or to whoma loan is to be made for the project, is to
make paynents sufficient to pay all of the principal of, prem um
if any, and interest on the ailr—guality revenue bonds issued for
the project, or the counterparty under any related comodity
contract agrees to make paynents sufficient in anount to pay al
of the principal of, premium if any, and interest on the rel ated
alr—gual-ty revenue bonds, the Chio air quality devel opnent

authority may, in addition to other powers under this chapter

(1) Make loans for the acquisition or construction of the
project to such person upon such terns as the authority may

determ ne or authorize, including secured or unsecured | oans, and,
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in connection therewith, enter into | oan agreenents and ot her
agreenents, including cormodity contracts, accept notes and ot her
forms of obligation to evidence such i ndebtedness and nortgages,

l'i ens, pledges, assignments, or other security interests to secure
such i ndebt edness, which may be prior or subordinate to or on a
parity with other indebtedness, obligations, nortgages, pledges,
assignnents, other security interests, or liens or encunbrances,
and take such actions as nay be considered by it appropriate to
protect such security and safeguard agai nst | osses, including,
without limtation thereto, foreclosure and the biddi ng upon and

purchase of property upon foreclosure or other sale.

(2) Sell such project under such terns as it may determ ne,
including, without limtation thereto, sale by conditional sale or
install ment sale, under which title may pass prior to or after
conmpl etion of the project or paynent or provisions for paynent of
all principal of, premum if any, and interest on such bonds, or
at any other time provided in such agreenent pertaining to such
sal e, and including sale under an option to purchase at a price
whi ch may be a nominal anobunt or less than true value at the tine

of purchase.

(3) Gant a nortgage, lien, or other encunbrance on, or
pl edge or assignment of, or other security interest with respect
to, all or any part of the project, revenues, reserve funds, or
ot her funds established in connection with such bonds, or on, of,
or with respect to any | ease, sublease, sale, conditional sale or
i nstall ment sal e agreenent, | oan agreenent, or other agreenent
pertaining to the | ease, sublease, sale, or other disposition of a
project or pertaining to a |l oan made for a project, or any
guaranty or insurance agreenment made with respect thereto, or any
interest of the authority therein, or any other interest granted,
assi gned, or released to secure paynents of the principal of,

premium if any, or interest on the bonds or to secure any other
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paynents to be nmade by the authority, which nortgage, lien
encunbr ance, pl edge, assignnent, or other security interest may be
prior or subordinate to or on a parity with any other nortgage,

assi gnnent, other security interest, or lien or encunbrance.

(4) Provide that the interest on such bonds may be at a
vari able rate or rates changing fromtine to tine in accordance

with a base or formula as authorized by the authority.

(5) Contract for the acquisition or construction of such
project or any part thereof, including any related commpdity
contracts, and for the |easing, subleasing, sale or other
di sposition of such project in a nanner determ ned by the
authority inits sole discretion, w thout necessity for

competitive bidding or perfornance bonds.

(B) Property conprising a project shall not be subject to
taxes or assessnents and so |ong as the bonds or notes issued to
finance the costs of such project are outstanding, and the
transfer of title to or possession of such property to the person
to whom a loan or installnment sale or conditional sale with
respect to such project is nade shall not be subject to the taxes
| evied pursuant to Chapters 5739. and 5741. of the Revised Code.

The authority shall certify the property conprising a project
which is exenpt fromtaxes and assessnents pursuant to this
section, and shall send, by certified mail, copies of such
certification to the owner of such exenpt property, to the tax
conmmi ssioner, and to the county auditor of the county or counties

in which any such exenpt property is |ocated.

Each county auditor shall maintain a separate |list of al
property exenpt pursuant to this section and sections 6121. 044 and
6123. 041 of the Revised Code, in addition to the |ist of exenpt
property required to be maintai ned pursuant to section 5713.07 of
t he Revi sed Code.
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(C© The authority, in the |lease, sale or |oan agreenent with
respect to a project referred to in division (A) of this section,
shal | make appropriate provision for adequate naintenance of the

proj ect .

(D) Wth respect to the projects referred to in this section
the authority granted by this section is cunul ative and
suppl ementary to all other authority granted in this chapter. The
authority granted by this section does not alter or inpair any
simlar authority granted el sewhere in this chapter for or with

respect to other projects.

Sec. 3706.05. The Chio air quality devel opnent authority nay
at any tinme issue revenue bonds and notes of the state in such
princi pal anpbunt as, in the opinion of the authority, are
necessary for the purpose of paying any part of the cost of one or

nore air quality projects or advanced energy projects or parts

thereof, including one or nore paynents pursuant to a commodity
contract entered into in connection with the acquisition or

construction of air quality facilities or advanced energy

facilities. The authority nmay at any tinme issue renewal notes,

i ssue bonds to pay such notes and whenever it deens refunding
expedi ent, refund any bonds by the issuance of ai+—guality revenue
refundi ng bonds of the state, whether the bonds to be refunded
have or have not matured, and issue bonds partly to refund bonds
then outstandi ng, and partly for any other authorized purpose. The
ref undi ng bonds shall be sold and the proceeds applied to the
purchase, redenption, or payment of the bonds to be refunded.
Except as may otherw se be expressly provided by the authority,
every issue of its bonds or notes shall be general obligations of
the authority payable out of the revenues of the authority that
are pledged for such paynment, w thout preference or priority of
the first bonds issued, subject only to any agreenents with the

hol ders of particul ar bonds or notes pledging any particul ar
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revenues. Such pledge shall be valid and binding fromthe tine the
pl edge is made and the revenues so pledged and thereafter received
by the authority shall imediately be subject to the lien of such
pl edge w t hout any physical delivery thereof or further act, and
the Iien of any such pledge is valid and binding as agai nst all
parties having clainms of any kind in tort, contract, or otherw se
agai nst the authority, irrespective of whether such parties have
notice thereof. Neither the resolution nor any trust agreenment by
which a pledge is created need be filed or recorded except in the

records of the authority.

Whet her or not the bonds or notes are of such form and
character as to be negotiable instruments, the bonds or notes
shall have all the qualities and incidents of negotiable
i nstrunments, subject only to the provisions of the bonds or notes

for registration

The bonds and notes shall be authorized by resol ution of the
authority, shall bear such date or dates, and shall mature at such
time or times, in the case of any such note or any renewal s
t hereof not exceeding five years fromthe date of issue of such
original note and in the case of any such bond not exceeding forty
years fromthe date of issue, as such resolution or resolutions
may provide. The bonds and notes shall bear interest at such rate
or rates, be in such denoninations, be in such form either coupon
or registered, carry such registration privileges, be payable in
such nedi um of paynent, at such place or places, and be subject to
such ternms of redenption as the authority may authorize. The bonds
and notes of the authority may be sold by the authority, at public
or private sale, at or at not |less than such price or prices as
the authority determ nes. The bonds and notes shall be executed by
the chai rperson and vice-chairperson of the authority, either or
bot h of whom may use a facsinile signature, the official seal of

the authority or a facsinile thereof shall be affixed thereto or

Page 26

771
772
773
774
775
776
777
778
779
780

781
782
783
784
785

786
787
788
789
790
791
792
793
794
795
796
797
798
799
800
801
802



Sub. S. B. No. 221
As Passed by the Senate

printed thereon and attested, manually or by facsimle signature,
by the secretary-treasurer of the authority, and any coupons
attached thereto shall bear the signhature or facsinmle signature
of the chairperson of the authority. In case any officer whose
signature, or a facsimle of whose signature, appears on any
bonds, notes or coupons ceases to be such officer before delivery
of bonds or notes, such signature or facsimle shall neverthel ess
be sufficient for all purposes the same as if the officer had
renained in office until such delivery, and in case the seal of
the authority has been changed after a facsimle has been

i mprinted on such bonds or notes, such facsimle seal wll

continue to be sufficient for all purposes.

Any resolution or resolutions authorizing any bonds or notes
or any issue thereof nay contain provisions, subject to such
agreenents with bondhol ders or notehol ders as nmay then exi st,
whi ch provisions shall be a part of the contract with the hol ders
thereof, as to: the pledging of all or any part of the revenues of
the authority to secure the paynent of the bonds or notes or of
any issue thereof; the use and disposition of revenues of the
authority; a covenant to fix, alter, and collect rentals and ot her
charges so that pledged revenues will be sufficient to pay costs
of operation, maintenance, and repairs, pay principal of and
i nterest on bonds or notes secured by the pledge of such revenues,
and provide such reserves as nay be required by the applicable
resolution or trust agreenent; the setting aside of reserve funds,
si nki ng funds, or replacenent and inprovenent funds and the
regul ati on and di sposition thereof; the crediting of the proceeds
of the sale of bonds or notes to and anong the funds referred to
or provided for in the resolution authorizing the issuance of the
bonds or notes; the use, |ease, sale, or other disposition of any
air quality project or any other assets of the authority;
linmtations on the purpose to which the proceeds of sale of bonds

or notes may be applied and the pl edgi ng of such proceeds to
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secure the paynent of the bonds or notes or of any issue thereof;
as to notes issued in anticipation of the issuance of bonds, the
agreenent of the authority to do all things necessary for the

aut hori zation, issuance, and sale of such bonds in such anpunts as
may be necessary for the tinely retirenent of such notes;
[imtations on the issuance of additional bonds or notes; the
terms upon which additional bonds or notes may be issued and
secured; the refunding of outstanding bonds or notes; the
procedure, if any, by which the terms of any contract with

bondhol ders or notehol ders may be anmended or abrogated, the anount
of bonds or notes the holders of which nmust consent thereto, and
the manner in which such consent may be given; limtations on the
amount of noneys to be expended by the authority for operating,
adm ni strative, or other expenses of the authority; securing any
bonds or notes by a trust agreenent in accordance with section
3706. 07 of the Revised Code; any other matters, of like or

di fferent character, that in any way affect the security or

protection of the bonds or notes.

Nei t her the nenbers of the authority nor any person executing
the bonds or notes shall be |liable personally on the bonds or
notes or be subject to any personal liability or accountability by

reason of the issuance thereof.

Sec. 3706.06. The issuance of air—guality revenue bonds and
not es or alr—guality revenue refundi ng bonds under Chapter 3706.
of the Revised Code need not conply with any other |aw applicable

to the issuance of bonds or notes.

Sec. 3706.07. In the discretion of the Chio air quality
devel oprment aut hority, any ai+—gdalty revenue bonds or notes or
a—eguay revenue refundi ng bonds issued under Chapter 3706. of
the Revised Code, may be secured by a trust agreenent between the

authority and a corporate trustee, which trustee nmay be any trust

Page 28

836
837
838
839
840
841
842
843
844
845
846
847
848
849
850
851
852
853

854
855
856
857

858
859
860
861

862
863
864
865
866



Sub. S. B. No. 221
As Passed by the Senate

conmpany or bank having the powers of a trust conmpany within or

w t hout the state.

Any such trust agreenment may pledge or assign revenues of the
authority to be received, but shall not convey or nortgage any air
quality project or any part thereof. Any such trust agreenent or
any resolution providing for the issuance of such bonds or notes
may contain such provisions for protecting and enforcing the
rights and renedi es of the bondhol ders or noteholders as are
reasonabl e and proper and not in violation of |aw, including
covenants setting forth the duties of the authority in relation to
the acquisition of property, the construction, inprovenent,
mai nt enance, repair, operation, and insurance of the air quality
project or projects in connection with which such bonds or notes
are authorized, the rentals or other charges to be inposed for the
use or services of any air quality project, the application of
revenues received or otherw se derived froma comodity contract
or fromthe sale of the related commodity under such contract, the
cust ody, safeguarding, and application of all nobneys, and
provi sions for the enploynent of consulting engineers in
connection with the construction or operation of such air quality
proj ect or projects. Any bank or trust conpany incorporated under
the laws of this state that nay act as depository of the proceeds
of bonds or notes or of revenues may furnish such i ndemi fying
bonds or may pl edge such securities as are required by the
authority. Any such trust agreenent may set forth the rights and
remedi es of the bondhol ders and notehol ders and of the trustee,
and may restrict the individual right of action by bondhol ders and
not ehol ders as is custonmary in trust agreenments or trust
i ndentures securing simlar bonds. Such trust agreenent may
contain such other provisions as the authority determ nes
reasonabl e and proper for the security of the bondhol ders or
not ehol ders. All expenses incurred in carrying out the provisions

of any such trust agreenent may be treated as a part of the cost
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of the operation of the air quality project or projects. Any such
trust agreenent or resolution authorizing the issuance of ai+
guab-ty revenue bonds may provi de the nethod whereby the genera
adm ni strative overhead expenses of the authority shall be

al | ocat ed anong the several projects acquired or constructed by it

as a factor of the operation expense of each such project.

Sec. 3706.08. Any hol der of a+—guality revenue bonds i ssued
under Chapter 3706. of the Revised Code, or any of the coupons
appertaining thereto, and the trustee under any trust agreenent,
except to the extent the rights given by such chapter may be
restricted by the applicable resolution or such trust agreenent,
may by suit, action, nandamus, or other proceedi ngs, protect and
enforce any rights under the laws of the state or granted under
such chapter, trust agreenment, or the resolution authorizing the
i ssuance of such bonds, and may enforce and conpel the perfornmance
of all duties required by such chapter, or by the trust agreenent
or resolution, to be perforned by the Ghio air quality devel oprment
authority or any officer thereof, including the fixing, charging,

and collecting of rentals or other charges.

Sec. 3706.09. A+r—guality revende Revenue bonds and notes and
ar—gualty revenue refundi ng bonds issued under Chapter 3706. of

the Revised Code do not constitute a debt, or a pledge of the
faith and credit, of the state or any political subdivision
thereof, and the holders or owners thereof have no right to have
taxes |l evied by the general assenbly or taxing authority of any
political subdivision of the state for the paynent of the
princi pal thereof or interest thereon, but such bonds and notes
are payable solely fromthe revenues and funds pl edged for their
paynent as authorized by such chapter, unless the notes are issued
in anticipation of the issuance of bonds or the bonds are refunded

by refundi ng bonds issued under such chapter, which bonds or

Page 30

900
901
902
903
904
905

906
907
908
909
910
911
912
913
914
915
916
917
918

919
920
921
922
923
924
925
926
927
928
929
930



Sub. S. B. No. 221
As Passed by the Senate

refundi ng bonds shall be payable solely fromrevenues and funds

pl edged for their paynent as authorized by such sections. Al such
bonds and notes shall contain on the face thereof a statenment to
the effect that the bonds or notes, as to both principal and
interest, are not debts of the state or any political subdivision
thereof, but are payable solely fromrevenues and funds pl edged

for their paynent.

Al'l expenses incurred in carrying out Chapter 3706. of the
Revi sed Code are payable solely fromfunds provided under such
chapter. Such chapter does not authorize the Chio air quality
devel oprment authority to incur indebtedness or liability on behalf

of or payable by the state or any political subdivision thereof.

Sec. 3706.10. Al noneys, funds, properties, and assets
acquired by the Chio air quality devel opment authority under
Chapter 3706. of the Revised Code, whether as proceeds fromthe
sal e of alr—guality revenue bonds or as revenues, or otherwi se,
shall be held by it in trust for the purposes of carrying out its
powers and duties, shall be used and reused as provided in such
chapter, and shall at no tine be part of other public funds. Such
funds, except as otherw se provided in any resolution authorizing
its alr+—gualty revenue bonds or in any trust agreenent securing
the same, or except when invested pursuant to section 3706.11 of
the Revised Code, shall be kept in depositories selected by the
authority in the manner provided in Chapter 135. of the Revised
Code, and the deposits shall be secured as provided in Chapter
135. of the Revised Code. The resolution authorizing the issuance
of such bonds of any issue or the trust agreenent securing such
bonds shall provide that any officer to whom or any bank or trust
conpany to which, such noneys are paid shall act as trustee of
such noneys and hold and apply them for the purposes hereof,
subj ect to such conditions as such chapter and such resol utions or

trust agreement provide.
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Sec. 3706.11. Mneys in the funds of the Chio air quality
devel oprment aut hority, except as otherw se provided in any
resol ution authorizing the issuance of its alr—guality revenue
bonds or in any trust agreenent securing the sane, in excess of
current needs, may be invested in notes, bonds, or other
obligations of the United States of Anerica or any agency or
instrunmentality thereof, or in obligations of this state or any
political subdivision thereof. Income fromall such investnents of
noneys in any fund shall be credited to such funds as the
authority determines, subject to the provisions of any such
resolution or trust agreenent and such investnents nay be sold at

such tines as the authority deternines.

Sec. 3706.12. The Chio air quality devel opnent authority may
charge, alter, and collect rentals or other charges for the use or

services of any air quality project or advanced energy project and

contract in the manner provided by this section with one or nore
persons, one or nore governnental agencies, or any conbination
thereof, desiring the use or services of such project, and fix the
ternms, conditions, rentals, or other charges for such use or
services. Such rentals or other charges shall not be subject to
supervi sion or regulation by any other authority, conm ssion,
board, bureau, or agency of the state and such contract may
provide for acquisition by such person or governmental agency of

all or any part of such air quality project or advanced energy

project for such consideration payable over the period of the
contract or otherwise as the authority in its sole discretion
determ nes to be appropriate, but subject to the provisions of any
resol ution authorizing the issuance of a+—guality revenue bonds
or notes or at+—gualty revenue refundi ng bonds of the authority
or any trust agreenent securing the same. Any governnental agency

that has power to construct, operate, and maintain air quality
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facilities or advanced energy facilities nmay enter into a contract
or lease with the authority whereby the use or services of any air

qual ity project or advanced energy project of the authority wll

be nade avail able to such governnental agency and may pay for such
use or services such rentals or other charges as nay be agreed to

by the authority and such governnental agency.

Any governnental agency or conbination of governnental

agenci es may cooperate with the authority in the acquisition or

construction of an air quality project or advanced energy project
and shall enter into such agreenents with the authority as nmay be
necessary, with a viewto effective cooperative action and

saf eguardi ng of the respective interests of the parties thereto,
whi ch agreenments shall provide for such contributions by the
parties thereto in such proportion as nay be agreed upon and such
other terms as may be nmutually satisfactory to the parties
including without limtation the authorization of the construction
of the project by one of the parties acting as agent for all of
the parties and the ownership and control of the project by the
authority to the extent necessary or appropriate for purposes of

t he i ssuance of ai+—gual+ty revenue bonds by the authority. Any
governnent al agency may provide the funds for the paynent of such
contribution as is required under such agreenents by the | evy of
taxes, assessnents or rentals and other charges for the use of the

utility systemof which the air quality project or advanced energy

project is a part or to which it is connected, if otherw se
aut hori zed by the | aws governing such governnental agency in the

construction of the type of air quality project or advanced energy

project provided for in the agreenents, and may pay the proceeds
fromthe collection of such taxes, assessments, utility rentals,
or other charges to the authority pursuant to such agreenents; or
the governnental agency nay issue bonds or notes, if authorized by
such laws, in anticipation of the collection of such taxes,

assessments, utility rentals, or other charges and may pay the
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proceeds of such bonds or notes to the authority pursuant to such
agreenents. In addition any governnmental agency nay provide the
funds for the paynent of such contribution by the appropriation of
noney or, if otherw se authorized by |law, by the issuance of bonds
or notes and may pay such appropriated noney or the proceeds of
such bonds or notes to the authority pursuant to such agreenents.
The agreenent by the governnental agency to provide such
contribution, whether from appropriated noney or fromthe proceeds
of such taxes, assessnents, utility rentals, or other charges, or
such bonds or notes, or any conbination thereof, shall not be
subject to Chapter 133. of the Revised Code or any regul ations or
limtations contained therein. The proceeds fromthe collection of
such taxes or assessnents, and any interest earned thereon, shal
be paid into a special fund i mrediately upon the collection
thereof by the governnental agency for the purpose of providing

such contribution at the tinmes required under such agreenents.

When the contribution of any governnental agency is to be
nmade over a period of time fromthe proceeds of the collection of
speci al assessnents, the interest accrued and to accrue before the
first installment of such assessnents shall be collected which is
payabl e by such governmental agency on such contribution under the
terns and provisions of such agreenents shall be treated as part
of the cost of the inprovenent for which such assessnents are
| evied, and that portion of such assessnments as are collected in
instal I ments shall bear interest at the sanme rate as such
governmental agency is obligated to pay on such contribution under
the terns and provisions of such agreenents and for the sane
period of time as the contribution is to be made under such
agreements. |f the assessnment or any installnent thereof is not
pai d when due, it shall bear interest until the paynent thereof at
the sanme rate as such contribution and the county auditor shal
annual ly place on the tax list and duplicate the interest

appl i cable to such assessnent and the penalty and additi onal
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i nterest thereon as ot herw se authorized by | aw

Any governnmental agency, pursuant to a favorable vote of the
electors in an election held before or after June 1, 1970, for the
pur pose of issuing bonds to provide funds to acquire, construct,
or equip, or provide real estate and interests in real estate for,

an air quality facility or advanced energy facility, whether or

not such governnental agency, at the time of such el ection, had
the authority to pay the proceeds from such bonds or notes issued
in anticipation thereof to the authority as provided in this
section, may issue such bonds or notes in anticipation of the

i ssuance thereof and pay the proceeds thereof to the authority in
accordance with its agreenent with the authority; provided, that
the legislative authority of the governnmental agency find and

determne that the air quality project or advanced energy project

to be acquired or constructed by the authority in cooperation with
such governnental agency will serve the sanme public purpose and

neet substantially the sane public need as the facility otherwi se
proposed to be acquired or constructed by the governnmental agency

with the proceeds of such bonds or notes.

Sec. 3706.13. Each air quality project or advanced energy

proj ect, when constructed and placed in operation, shall be

mai nt ai ned and kept in good condition and repair by the Chio air
qual ity devel opnent authority, or the authority shall cause the
same to be maintained and kept in good condition and repair. Each
such project shall be operated by such operating enpl oyees as the
authority enploys or pursuant to a contract or |lease with a person
or governmental agency. Al public or private property damaged or
destroyed in carrying out the powers granted by Chapter 3706. of
the Revi sed Code+ shall be restored or repaired and placed in its
original condition, as nearly as practicable, or adequate
conmpensation shall be paid therefor fromfunds provi ded under such

chapt er.
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On or before the twentieth day of April in each year, the
authority shall nmake a report of its activities for the preceding
cal endar year to the governor and the general assenbly. Each such
report shall set forth a conplete operating and financial
statenent covering the authority's operations during the year. The
authority shall cause an audit of its books and accounts to be
nmade at | east once each year by certified public accountants and
the cost thereof may be treated as a part of the cost of

construction or of operations of its projects.

Sec. 3706.14. Al air—guality revenue bonds issued under this
chapter are lawful investnents of banks, societies for savings,
savi ngs and | oan associ ati ons, deposit guarantee associations,
trust conpani es, trustees, fiduciaries, insurance conpanies,

i ncl udi ng donestic for |ife and donmestic not for life, trustees or
ot her officers having charge of sinking and bond retirenent or

ot her special funds of political subdivisions and taxing districts
of this state, the conm ssioners of the sinking fund of the state,
the administrator of workers' conpensation, the state teachers
retirenent system the public enployees retirenment system the
school enpl oyees retirement system and the Ohio police and fire
pensi on fund, and are acceptable as security for the deposit of

publ i c noneys.

Sec. 3706.15. The exercise of the powers granted by Chapter
3706. of the Revised Codes- will be for the benefit of the people
of the state, for the inprovenent of their health, safety,
conveni ence, and welfare, and for the enhancenent of their
residential, agricultural, recreational, econom c, comercial, and
i ndustrial opportunities and is a public purpose. As the operation

and mai ntenance of air quality projects or advanced energy

projects will constitute the performance of essential governnenta

functions, the Chio air quality devel opnent authority shall not be
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required to pay any taxes or assessments upon any a+—eguab-ty such
project, e+ upon any property acquired or used by the authority
under Chapter 3706. of the Revised Code, or upon the incone
therefrom nor shall the transfer to or fromthe Chio air quality
devel oprment authority of title or possession of any air quality

project or advanced energy project, part thereof, or itemincluded

or to be included in any such project, be subject to the taxes

| evied pursuant to Chapters 5739. and 5741. of the Revised Code,
and the bonds and notes issued under this chapter, their transfer,
and the incone therefrom including any profit nmade on the sale
thereof, shall at all tines be free fromtaxation within the

state.

Sec. 3706.16. The Chio air quality devel opnent authority may
acqui re by purchase, whenever it finds such purchase expedi ent,
any |l and, property, rights, rights-of-way, franchises, easenents,
and other interests in lands as it finds to be necessary or
conveni ent for the construction and operation of any air quality

project or advanced energy project, upon such terns and at such

price as it considers reasonable and are agreed upon between the
authority and the owner thereof, and take title thereto in the

name of the state.

Any government al agency, notw thstandi ng any contrary
provi sion of |aw and without the necessity for an adverti senent,
auction, order of court, or other action or formality, other than
the regular and formal action of such governmental agency
concerned, may |ease, lend, grant, or convey to the authority, at
its request, upon such terns as the proper authorities of such
governnent al agency find reasonable and fair any real property or
interests therein including inprovenents thereto or personal
property which is necessary or convenient to effect the authorized
pur poses of the authority, including public roads and real or

personal property already devoted to public use.
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Sec. 3706.17. The Chio air quality devel opnent authority nay
acquire by appropriation pursuant to division (J) of section
3706. 04 of the Revised Code any land, rights, rights-of-way,
franchi ses, easenents, or other property necessary or proper for
the construction or the efficient operation of any air quality

project or advanced energy project. In any proceedings for

appropriation under this section, the procedure to be foll owed

shall be in accordance with Chapter 163. of the Revised Code.

This section does not enpower the authority to take or
di sturb property or facilities belonging to and required for the
proper and conveni ent operation of any public utility or any
common carrier engaged in interstate comrerce, unless provision is
made for the restoration, relocation, or duplication of such
property or facilities el sewhere at the sole cost of the

aut hority.

Sec. 3706.18. Wen the Chio air quality devel opnent authority
finds it necessary to change the | ocation of any portion of any
public road, state highway, railroad, or public utility facility
in connection with the construction of an air quality project or

advanced enerqgy project, it shall cause the sane to be

reconstructed at such location as the division of governnent
having jurisdiction over such road, highway, railroad, or public
utility facility finds nost favorable. Such reconstruction shal

be of substantially the same type and in as good condition as the
original road, highway, railroad, or public utility facility. The
cost of such reconstruction, relocation, or renpval and any damage
incurred in changing the location of any such road, highway,

railroad, or public utility facility shall be paid by the
authority as a part of the cost of suwehat+—quality the project.

When the authority finds it necessary that any public hi ghway

or portion thereof be vacated by reason of the acquisition or

Page 38

1155
1156
1157
1158
1159
1160
1161
1162

1163
1164
1165
1166
1167
1168
1169

1170
1171
1172
1173
1174
1175
1176
1177
1178
1179
1180
1181
1182
1183

1184
1185



Sub. S. B. No. 221
As Passed by the Senate

construction of an air quality project or advanced energy project,
the authority may request the director of transportation, in
witing, to vacate such highway or portion thereof in accordance
with section 5511. 07 of the Revised Code if the highway or portion
thereof to be vacated is on the state highway system or, if the
hi ghway or portion thereof to be vacated is under the jurisdiction
of the county conm ssioners, the authority shall request the
director, in witing, to petition the board of county

conmm ssioners, in the manner provided in section 5553.041 of the
Revi sed Code, to vacate such highway or portion thereof. The
authority shall pay to the director or to the county, as a part of
the cost of sueh—air—quality the project, any anounts required to
be deposited with any court in connection with proceedings for the
determ nati on of conpensation and danages and all anpbunts of
conpensation and damages finally determ ned to be payable as a

result of such vacation

The authority may nake reasonabl e regul ations for the
installation, construction, mmintenance, repair, renewal,
rel ocation, and renoval of railroad or public utility facilities

in, on, over, or under any air quality project or advanced energy

proj ect. Whenever the authority determnes that it is necessary
that any such facilities installed or constructed in, on, over, or
under property of the authority pursuant to such regul ati ons be
rel ocated, the public utility owning or operating such facilities
shall relocate or renbve themin accordance with the order of the
authority. The cost and expenses of such relocation or renoval,
including the cost of installing such facilities in a new

| ocation, and the cost of any lands, or any rights or interests in
| ands, and the cost of any other rights, acquired to acconplish
such relocation or renoval, nmay be paid by the authority as a part
of the cost of sueh—air—quality the project. In case of any such
rel ocation or renoval of facilities, the railroad or public

utility owning or operating them its successors, or assigns nmay
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mai ntain and operate such facilities, with the necessary
appurtenances, in the new location in, on, over, or under the
property of the authority for as long a period and upon the samne
terms as it had the right to maintain and operate such facilities

in their former |ocation.

Sec. 4905. 31. Except as provided in section 4933.29 of the
Revi sed Code, Chapters 4901., 4903., 4905., 4907., 4909., 4921.
and 4923., and 4928. of the Revised Code do not prohibit a public

utility fromfiling a schedule or entering into any reasonabl e

arrangenment with another public utility or with its custoners,

consuners, or enployees providing for:
(A) The division or distribution of its surplus profits;

(B) A sliding scale of charges, including variations in rates

based upon either of the follow ng:

(1) Stipulated variations in cost as provided in the schedul e

or arrangenent;

(2) Any emissions fee levied upon an electric |ight conpany
under Substitute Senate Bill No. 359 of the 119th general assenbly
as provided in the schedule. The public utilities conm ssion shal
permit an electric |light conpany to recover the emi ssions fee

pursuant to such a variable rate schedul e.

(3) Any enissions fee levied upon an electric |ight conpany
under division (C or (D) of section 3745.11 of the Revised Code
as provided in the schedule. The public utilities conmi ssion shal
permit an electric |ight conpany to recover any such emission fee

pursuant to such a variable rate schedul e.

(4) Any schedul e of variable rates filed under division (B)
of this section shall provide for the recovery of any such
em ssions fee by applying a uniform percentage increase to the

base rate charged each customer of the electric |light conpany for
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service during the period that the variable rate is in effect.

(© A minimumcharge for service to be rendered unl ess such
nm ni num charge is made or prohibited by the ternms of the
franchi se, grant, or ordi nance under which such public utility is

oper at ed;

(D) A classification of service based upon the quantity used,
the time when used, the purpose for which used, the duration of

use, and any ot her reasonabl e consi derati on;

(E) Any other financial device that nay be practicable or
advant ageous to the parties interested. No such arrangenent,
sliding scale, mninumcharge, classification, variable rate, or
device is lawful unless it is filed with and approved by the

conmi ssi on.

Every such public utility is required to conformits
schedul es of rates, tolls, and charges to such arrangenent,
sliding scale, classification, or other device, and where variable
rates are provided for in any such schedul e or arrangenent, the
cost data or factors upon which such rates are based and fi xed
shall be filed with the conmm ssion in such formand at such tines
as the commission directs. The conmm ssion shall review the cost
data or factors upon which a variable rate schedule filed under
division (B)(2) or (3) of this section is based and shall adjust
the base rates of the electric |light conmpany or order the conpany
to refund any charges that it has collected under the variable
rate schedul e that the conmission finds to have resulted from
errors or erroneous reporting. After recovery of all of the
em ssions fees upon which a variable rate authorized under
division (B)(2) or (3) of this section is based, collection of the
vari able rate shall end and the variable rate schedule shall be

t er m nat ed.

Every such arrangenent, sliding scale, mininmmcharge,
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classification, variable rate, or device shall be under the
supervision and regul ati on of the comission, and is subject to

change, alteration, or nodification by the comm ssion

Sec. 4905.40. (A A public utility or a railroad may, when
aut hori zed by order of the public utilities conm ssion, issue
stocks, bonds, notes, and other evidences of indebtedness, payable
at periods of nore than twelve nonths after their date of

i ssuance, when necessary:

(1) For the acquisition of property, the construction,
conmpl etion, extension, renewal, or inprovenent of its facilities,

or the inprovenent of its service; or

(2) For reorgani zation or readjustnent of its indebtedness
and capitalization, for the discharge or |lawful refunding of its
obligation, or for the reinbursement of noneys actually expended
for such purposes fromincome or fromany other noneys in the
treasury of the public utility or railroad not secured or obtained
fromthe i ssue of stocks, bonds, notes, or other evidences of
i ndebt edness of such public utility or railroad. No reinbursenent
of noneys expended for such purposes fromincone or other noneys
in the treasury shall be authorized unless the applicant has kept
its accounts and vouchers of such expenditures in such nanner as
to enable the conmi ssion to ascertain the anbunt and purposes of

such expendi tures.

(B) Any public utility, subject to the jurisdiction of the
comm ssion, nmay, when authorized by the conmission, issue shares
of comon capital stock to acquire or pay for shares of comon
capital stock of a public utility of this or an adjoining state
whose property is so located as to permt the operation of the
properties of such utilities as an integrated systemif the
applicant owns, or by this issue will acquire, not |ess than

sixty-five per cent of the issued and outstandi ng conmon capita
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shares of the conpany whose shares are to be acquired, and if the
consi deration to be capitalized by the acquiring conpany does not
exceed the par or stated value at which the shares so acquired

wer e i ssued.

(© Any bonds, notes, or other evidences of indebtedness
payabl e at periods of nore than twelve nonths after their date may
be issued as provided in sections 4905.40 to 4905.43 of the
Revi sed Code, regardless of the amount of the capital stock of the
public utility or railroad, subject to the approval of the
conmmi ssion of the excess of such bonds, notes, or other evidences
of indebtedness above the anobunt of the capital stock of such

public utility or railroad.

(D) The conmm ssion shall authorize on the best terns
obt ai nabl e such i ssues of stocks, bonds, and ot her evi dences of
i ndebt edness as are necessary to enable any public utility to
comply with any contract nade between such public utility and any

nuni ci pal corporation prior to June 30, 1911.

(E) The conmi ssion may authorize a public utility that is an
electric light conmpany to issue equity securities, or debt
securities having a termof nore than twelve nonths fromthe date
of issuance, for the purpose of yielding to the conmpany the
capacity to acquire a facility that produces fuel for the

generation of electricity.

(F) I'n any proceedi ng under division (A)(1) of this section
initiated by a public utility, the comm ssion shall determ ne and

set forth in its order:

(1) Whether the purpose to which the issue or any proceeds of
it shall be applied was or is reasonably required by the utility
to neet its present and prospective obligations to provide utility

service;

(2) Whether the anmpunt of the issue and the probable cost of
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such stocks, bonds, notes, or other evidences of indebtedness is

just and reasonabl e;

(3) What effect, if any, the issuance of such stocks, bonds,
notes, or other evidences of indebtedness and the cost thereof
wi I I have upon the present and prospective revenue requirenents of

the utility.

(G Sections 4905.40 to 4905.42 of the Revised Code do not
apply to stocks, bonds, notes, or other evidence of indebtedness
i ssued for the purpose of financing oil or natural gas drilling,
produci ng, gathering, and associated activities and facilities by
a producer which supplies to no nore than twenty purchasers only
such gas as is produced, gathered, or purchased by such producer

within this state.

(H) Each public utility seeking authorization fromthe
conm ssion for the issuance of securities to finance the
installation, construction, extension, or inprovenent of an air
quality facility or advanced energy facility, as defined in
section 3706.01 of the Revised Code, shall consider the

availability of financing therefor fromthe Chio air quality
devel oprment authority and shall denonstrate to the comm ssion that
the proposed financing will be obtained on the best terns

obt ai nabl e.

Sec. 4909.161. (A) Notwithstanding the provisions of Chapters
4905. and 4909. of the Revised Code, the paynent of any type of
i ncreased excise tax |evy shall be considered to be a nornal
expense incurred by a public utility in the course of rendering
service to the public, and may be recovered as such in accordance
with an order of the public utilities comm ssion. Any public
utility required to pay any such increased excise tax |evy may
file with the public utilities conmm ssion revised rate schedul es

that will pernmit full recovery on an interimor permanent basis in
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its rates, of the anpbunt of any resultant increased tax paynents

and the conmission shall pronptly act to approve such schedul es.

(B) Notw t hstandi ng Chapters 4905. and 4909. of the Revised
Code, the payment of the kilowatt-hour tax inposed by section
5727.81 of the Revised Code shall be considered a normal expense
incurred by an electric distribution utility, as defined in
section 4928.01 of the Revised Code, in the course of rendering
service to the public, and may be recovered as such in accordance
with an order of the comrission. An electric distribution utility
required to pay the kilowatt-hour tax may file with the conmm ssion
revised rate schedul es, consistent with Chapters 4905. and 4909.
and—division{A{(6)of section4928-34 of the Revised Code, that
will permt full recovery on a permanent basis in its rates, of
the anmount of any resultant tax paynments, after taking into
account any reductions of taxes in its rates resulting from Sub.
S.B. No. 3 of the 123rd general assenbly, and the conmi ssion shal

act pronptly to approve those schedul es.

Sec. 4928.01. (A) As used in this chapter

(1) "Ancillary service" means any function necessary to the
provi sion of electric transm ssion or distribution service to a
retail custoner and includes, but is not limted to, scheduling,
system control, and dispatch services; reactive supply from
generation resources and voltage control service; reactive supply
fromtransm ssion resources service; regulation service; frequency
response service; energy inbal ance service; operating
reserve-spi nning reserve service; operating reserve-suppl enmental
reserve service; load follow ng; back-up supply service;
real - power | oss replacenent service; dynam ¢ scheduling; system

bl ack start capability; and network stability service.

(2) "Billing and collection agent" nmeans a fully independent
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agent, not affiliated with or otherwi se controlled by an electric
utility, electric services conpany, electric cooperative, or
governnent al aggregator subject to certification under section
4928. 08 of the Revised Code, to the extent that the agent is under
contract with such utility, conpany, cooperative, or aggregator
solely to provide billing and collection for retail electric
service on behalf of the utility conpany, cooperative, or

aggr egat or .

(3) "Certified territory" nmeans the certified territory
established for an electric supplier under sections 4933.81 to
4933. 90 of the Revised Code as anended by Sub. S.B. No. 3 of the
123rd general assenbly.

(4) "Conpetitive retail electric service" neans a conponent
of retail electric service that is conpetitive as provi ded under

division (B) of this section.

(5) "Electric cooperative" neans a not-for-profit electric
light conpany that both is or has been financed in whole or in
part under the "Rural Electrification Act of 1936," 49 Stat. 1363,
7 U S.C 901, and owns or operates facilities in this state to
generate, transmt, or distribute electricity, or a not-for-profit

successor of such conpany.

(6) "Electric distribution utility" means an electric utility

that supplies at least retail electric distribution service.

(7) "Electric light conmpany" has the sanme neaning as in
section 4905.03 of the Revised Code and includes an electric
servi ces conpany, but excludes any self-generator to the extent it
consunes electricity it so produces or to the extent it sells for

resale electricity it so produces.

(8) "Electric load center" has the same neaning as in section
4933. 81 of the Revised Code.

(9) "Electric services conpany" neans an electric |ight
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conmpany that is engaged on a for-profit or not-for-profit basis in
the business of supplying or arranging for the supply of only a
conpetitive retail electric service in this state. "Electric

servi ces conpany" includes a power narketer, power broker,
aggregator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governmental aggregator,

or billing and collection agent.

(10) "Electric supplier" has the sane neaning as in section
4933. 81 of the Revised Code.

(11) "Electric utility" means an electric |ight conpany that
is engaged on a for-profit basis in the business of supplying a
nonconpetitive retail electric service in this state or in the
busi nesses of supplying both a nonconpetitive and a conpetitive
retail electric service in this state. "Electric utility" excludes

a municipal electric utility or a billing and coll ection agent.

(12) "Firmelectric service" neans electric service other

than nonfirmelectric service.

(13) "Governnental aggregator" neans a |legislative authority
of a nunicipal corporation, a board of township trustees, or a
board of county comm ssioners acting as an aggregator for the
provi sion of a conpetitive retail electric service under authority

conferred under section 4928.20 of the Revi sed Code.

(14) A person acts "knowi ngly," regardl ess of the person's
pur pose, when the person is aware that the person's conduct wll
probably cause a certain result or will probably be of a certain
nature. A person has know edge of circunstances when the person is

aware that such circunstances probably exist.

(15) "Level of funding for |owinconme custoner energy
efficiency programs provided through electric utility rates” neans
the level of funds specifically included in an electric utility's

rates on Cctober 5, 1999, pursuant to an order of the public
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utilities comm ssion issued under Chapter 4905. or 4909. of the
Revi sed Code and in effect on October 4, 1999, for the purpose of
i mproving the energy efficiency of housing for the utility's

| ow-i nconme custoners. The term excludes the | evel of any such
funds committed to a specific nonprofit organization or

organi zations pursuant to a stipulation or contract.

(16) "Low i nconme customer assistance prograns” means the
percent age of income paynent plan program the honme energy
assi stance program the honme weatherization assi stance program

and the targeted energy efficiency and weat heri zati on program

(17) “Mard lovel Lot . : "
| od_of_time beainni | : . :
L el : : | ondi I Li cabl
I : I " £ ed | : . e o)
. _ . I . :
: . | e ol .

18> "Market power" nmeans the ability to inpose on custoners
a sustained price for a product or service above the price that

woul d prevail in a conpetitive market.

£39)3(18) "Mercantile comrercial custonmer” means a conmercia
or industrial custoner if the electricity consurmed is for
nonresi dential use and the custoner consunes nore than seven
hundred thousand kil owatt hours per year or is part of a national

account involving multiple facilities in one or nore states.

26)3(19) "Municipal electric utility" nmeans a nuni ci pal
corporation that owns or operates facilities to generate,

transmt, or distribute electricity.

235-(20) "Nonconpetitive retail electric service" neans a
conmponent of retail electric service that is nonconpetitive as

provi ded under division (B) of this section.

n H H H 1]
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1497

1498

1499

1500

1501

1502

233(21) "Percentage of incone paynent plan arrears" neans 1503
funds eligible for collection through the percentage of incone 1504
paynment plan rider, but uncollected as of July 1, 2000. 1505
243(22) "Person" has the sanme nmeaning as in section 1.59 of 1506

t he Revi sed Code. 1507
253-(23) "Advanced energy project" means any technol ogi es, 1508
products, activities, or nmanagenent practices or strategies that 1509
facilitate the generation or use of electricity and that reduce or 1510
support the reduction of energy consunption or support the 1511
producti on of clean, renewabl e energy for industrial, 1512
di stribution, comrercial, institutional, governnmental, research, 1513
not-for-profit, or residential energy users. Such energy includes, 1514
but is not limted to, wind power; geothermnmal energy; solar 1515
thermal energy; and energy produced by nmicro turbines in 1516
di stributed generation applications with high electric 1517
ef ficiencies, by conbined heat and power applications, by fuel 1518
cells powered by hydrogen derived fromw nd, solar, bionass, 1519
hydroel ectric, landfill gas, or geothermal sources, or by solar 1520
el ectric generation, landfill gas, or hydroelectric generation. 1521
. = ' 1522
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2A-(24) "Retail electric service" neans any service invol ved 1544

in supplying or arranging for the supply of electricity to 1545
ultinmate consuners in this state, fromthe point of generation to 1546
the point of consunption. For the purposes of this chapter, retail 1547
el ectric service includes one or nore of the follow ng "service 1548
conmponent s”: generation service, aggregation service, power 1549
mar keti ng service, power brokerage service, transni ssion service, 1550
di stribution service, ancillary service, nmetering service, and 1551
billing and coll ection service. 1552
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35-(27) "Net netering" nmeans nmeasuring the difference in an
applicable billing period between the electricity supplied by an
el ectric service provider and the electricity generated by a
custoner-generator that is fed back to the electric service

provi der.

32-(28) "Net netering systenmt neans a facility for the

production of electrical energy that does all of the foll ow ng:

(a) Uses as its fuel either solar, wnd, bionmass, |andfill

gas, or hydropower, or uses a microturbine or a fuel cell;
(b) Is located on a custoner-generator's prenises;

(c) Operates in parallel with the electric utility's

transm ssion and distribution facilities;

(d) Is intended primarily to offset part or all of the

customer-generator's requirenments for electricity.

333(29) "Self-generator" means an entity in this state that
owns an electric generation facility that produces electricity
primarily for the owner's consunption and that may provide any
such excess electricity to retail electric service providers,
whet her the facility is installed or operated by the owner or by

an agent under a contract.

(B) For the purposes of this chapter, a retail electric
servi ce conponent shall be deemed a conpetitive retail electric
service if the service conponent is conpetitive pursuant to a
decl aration by a provision of the Revised Code or pursuant to an
order of the public utilities conm ssion authorized under division
(A) of section 4928.04 of the Revised Code. O herw se, the service
conponent shall be deened a nonconpetitive retail electric

servi ce.

&O—Prier—toJanvary—1,—2004—and—atter—appbcatron—by—an
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Sec. 4928.02. It is the policy of this state to do the
foll owi ng throughout this state begihrrihrg—enthestartingdate—of
- . I . o
(A) Ensure the availability to consuners of adequate,
reliable, safe, efficient, nondiscrininatory, and reasonably

priced retail electric service;

(B) Ensure the availability of unbundl ed and conparabl e
retail electric service that provides consuners with the supplier
price, terns, conditions, and quality options they elect to neet

their respective needs;

(O Ensure diversity of electricity supplies and suppliers,
by giving consuners effective choices over the selection of those
supplies and suppliers and by encouragi ng the devel opnent of

di stributed and small generation facilities;

(D) Encourage innovation and market access for cost-effective

suppty—and—dermand-side retail electric service including, but not

limted to, demand-si de managenent, tinme-differentiated pricing,

and i npl enentati on of advanced netering infrastructure;

(E) Encourage cost-effective and efficient access to
informati on regardi ng the operation of the transm ssion and
di stribution systens of electric utilities in order to pronote
both effective custoner choice of retail electric service and the

devel opnent of perfornmance standards and targets for service

quality for all consuners, including annual achi evenent reports
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witten in plain | anguage;

(F) Ensure that an electric utility's transm ssion and

distribution systens are avail able to a custoner-generator or

owner of distributed generation, so that the custoner-generator or

owner can nmarket and deliver the electricity it produces;

(G Recognize the continuing enmergence of conpetitive
el ectricity markets through the devel opnent and i npl enentati on of

flexible regulatory treatnent;

{S-(H) Ensure effective conpetition in the provision of
retail electric service by avoiding anticonpetitive subsidies
flowing froma nonconpetitive retail electric service to a
conmpetitive retail electric service or to a product or service

other than retail electric service, and vice versa;

H)-(1) Ensure retail electric service consuners just and

reasonabl e rates and protection agai nst unreasonabl e sal es

practices, market deficiencies, and narket power;

H-(J) Preclude inbalances in know edge and expertise anong

parties in a proceeding under this chapter to elim nate any

appearance of disproportionate influence by any of those parties;

(K) Ensure that consuners and sharehol ders share the benefits

of electric utility investnent in facilities supplying retail

el ectric generation service;

(L) Provide coherent, transparent neans of giving appropriate

incentives to technol ogi es that can adapt successfully to

potenti al environnental nmndates:

(M Protect at-risk popul ati ons when consi dering the

i npl enent ati on of any new advanced energy technol ogy;

(N) Encourage inplenentation of distributed generation across

custoner classes through requl ar revi ew and updating of rules

governing critical issues such as, but not limted to,
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i nterconnection standards, standby charges. and net netering;:

(O Encourage the education of small busi ness owners in this

state regarding the use of, and encourage the use of, energy

efficiency prograns and advanced energy technologies in their

busi nesses:

(P) Facilitate the state's effectiveness in the gl obal

econony.

In carrving out this policy., the conm ssion shall consider

rules as they apply to the costs of distribution infrastructure,

including, but not limted to, line extensions for the purpose of

devel opnent in this state.

Sec. 4928.05. (A)(1)(a) On and after the starting date of
conpetitive retail electric service, a conpetitive retail electric
service supplied by an electric utility or electric services
conmpany shall not be subject to supervision and regulation by a
nmuni ci pal corporation under Chapter 743. of the Revised Code or by
the public utilities com ssion under Chapters 4901. to 4909.
4933., 4935., and 4963. of the Revised Code, except seection
sections 4905.10 and 4905. 31, division (B) of section 4905.33, and
sections 4905. 35 and 4933.81 to 4933.90; except sections 4905. 06,
4935. 03, 4963.40, and 4963.41 of the Revised Code only to the

extent related to service reliability and public safety; and
except as otherw se provided in this chapter. The conmission's
authority to enforce those excepted provisions with respect to a
conpetitive retail electric service shall be such authority as is
provi ded for their enforcenment under Chapters 4901. to 49009.
4933., 4935., and 4963. of the Revised Code and this chapter

(b) Notwithstanding division (A)(1)(a) of this section, the

conmi ssion nay so supervise and requl ate conpetitive retai

electric service provided to consuners by an electric utility in

this state if the comm ssion determ nes the supervision and
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reqgulation is necessary to inplenent the state policy specified in

section 4928.02 of the Revi sed Code.

(c) On and after the starting date of conpetitive retai
el ectric service, a conpetitive retail electric service supplied
by an el ectric cooperative shall not be subject to supervision and
regul ati on by the conm ssion under Chapters 4901. to 4909., 4933.
4935., and 4963. of the Revised Code, except as ot herw se
expressly provided in sections 4928.01 to 4928.10 and 4928. 16 of
t he Revi sed Code.

(2) On and after the starting date of conpetitive retai
el ectric service, a nonconpetitive retail electric service
supplied by an electric utility shall be subject to supervision
and regul ation by the conmm ssion under Chapters 4901. to 4909.,
4933., 4935., and 4963. of the Revised Code and this chapter, to
the extent that authority is not preenpted by federal |aw. The
commi ssion's authority to enforce those provisions with respect to
a nonconpetitive retail electric service shall be the authority
provi ded under those chapters and this chapter, to the extent the

authority is not preenpted by federal |aw.

The conmi ssion shall exercise its jurisdiction with respect
to the delivery of electricity by an electric utility in this
state on or after the starting date of conpetitive retail electric
service so as to ensure that no aspect of the delivery of
electricity by the utility to consuners in this state that
consi sts of a nonconpetitive retail electric service is

unr egul at ed.

On and after that starting date, a nonconpetitive retail
el ectric service supplied by an electric cooperative shall not be
subj ect to supervision and regul ation by the conm ssion under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised
Code, except sections 4933.81 to 4933.90 and 4935. 03 of the

Revi sed Code. The commission's authority to enforce those excepted
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sections with respect to a nonconpetitive retail electric service
of an electric cooperative shall be such authority as is provided
for their enforcenent under Chapters 4933. and 4935. of the

Revi sed Code.

(B) Nothing in this chapter affects the authority of the
conm ssion under Title XLI X of the Revised Code to regul ate an
el ectric light conpany in this state or an electric service
supplied in this state prior to the starting date of conpetitive

retail electric service.

Sec. 4928.06. (A Beginning on the starting date of
conmpetitive retail electric service, the public utilities
conm ssion shall ensure that the policy specified in section
4928. 02 of the Revised Code is effectuated. To the extent
necessary, the commi ssion shall adopt rules to carry out this
chapter. Initial rules necessary for the commencenent of the
conmpetitive retail electric service under this chapter shall be
adopted within one hundred eighty days after the effective date of
this section. Except as otherw se provided in this chapter, the
proceedi ngs and orders of the comm ssion under the chapter shal

be subject to and governed by Chapter 4903. of the Revised Code.

(B) If the conm ssion determ nes, on or after the starting
date of conpetitive retail electric service, that there is a
decline or loss of effective conpetition with respect to a
conmpetitive retail electric service of an electric utility, which
servi ce was decl ared conpetitive by conm ssion order issued
pursuant to division (A) of section 4928.04 of the Revised Code,
the commi ssion shall ensure that that service is provided at
conpensatory, fair, and nondiscrinmnatory prices and terns and

condi ti ons.

(O In addition to its authority under section 4928.04 of the
Revi sed Code and divisions (A) and (B) of this section, the
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conmi ssion, on an ongoi ng basis, shall nonitor and eval uate the
provision of retail electric service in this state for the purpose
of discerning any nonconpetitive retail electric service that
shoul d be available on a conpetitive basis on or after the
starting date of conpetitive retail electric service pursuant to a
declaration in the Revised Code, and for the purpose of discerning
any conpetitive retail electric service that is no | onger subject
to effective conpetition on or after that date. Upon such

eval uation, the conm ssion periodically shall report its findings
and any reconmendations for legislation to the standing comittees
of both houses of the general assenbly that have primary
jurisdiction regarding public utility legislation. Until 2008, the
conm ssion and the consuner's counsel also shall provide biennia

reports to those standing conmttees, regarding the effectiveness

of conpetition in the supply of conpetitive retail electric
services in this state. ln-addition—until the end of all market

(D) In determ ning, for purposes of division (B) or (O of
this section, whether there is effective conpetition in the
provision of a retail electric service or reasonably avail abl e
alternatives for that service, the conm ssion shall consider

factors including, but not Iimted to, all of the follow ng:

(1) The nunber and size of alternative providers of that

servi ce;

(2) The extent to which the service is avail able from

alternative suppliers in the rel evant market;

(3) The ability of alternative suppliers to make functionally

equi val ent or substitute services readily available at conpetitive
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prices, terns, and conditions;

(4) OQther indicators of market power, which may include
mar ket share, growth in market share, ease of entry, and the

affiliation of suppliers of services.

The burden of proof shall be on any entity requesting, under
division (B) or (C) of this section, a determ nation by the
comm ssion of the existence of or a |ack of effective conpetition

or reasonably avail able alternatives.

(E) (1) Beginning on the starting date of conpetitive retail
el ectric service, the comr ssion has authority under Chapters
4901. to 4909. of the Revised Code, and shall exercise that
authority, to resolve abuses of market power by any electric
utility that interfere with effective conpetition in the provision

of retail electric service.

(2) In addition to the conmission's authority under division

(E) (1) of this section, the conm ssion, beginningthe first year

: I I I I od_of eul I .
vttty and after reasonabl e notice and opportunity for hearing,

may take such nmeasures within a transmi ssion constrained area in
the utility's certified territory as are necessary to ensure that
retail electric generation service is provided at reasonable rates
within that area. The comm ssion nmay exercise this authority only
upon findings that an electric utility is or has engaged in the
abuse of market power and that that abuse is not adequately
nmtigated by rules and practices of any independent transm ssion
entity controlling the transm ssion facilities. Any such neasure
shall be taken only to the extent necessary to protect custoners
in the area fromthe particul ar abuse of nmarket power and to the
extent the commssion's authority is not preenpted by federal |aw.
The neasure shall remain in effect until the conm ssion, after
reasonabl e notice and opportunity for hearing, determ nes that the

particul ar abuse of market power has been nitigated.
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(F) An electric utility, electric services conpany, electric
cooperative, or governnmental aggregator subject to certification
under section 4928.08 of the Revised Code shall provide the
conm ssion with such information, regarding a conpetitive retai
electric service for which it is subject to certification, as the
conm ssi on considers necessary to carry out this chapter. An
electric utility shall provide the comm ssion with such
information as the conmi ssion considers necessary to carry out
divisions (B) to (E) of this section. The conmi ssion shall take
such neasures as it considers necessary to protect the

confidentiality of any such information.

The conmmi ssion shall require each electric utility to file
with the conmission on and after the starting date of conpetitive
retail electric service an annual report of its intrastate gross
recei pts and sales of kilowatt hours of electricity, and shall
require each electric services conpany, electric cooperative, and
gover nnent al aggregator subject to certification to file an annual
report on and after that starting date of such receipts and sal es
fromthe provision of those retail electric services for which it
is subject to certification. For the purpose of the reports, sales
of kilowatt hours of electricity are deenmed to occur at the neter

of the retail custoner.

Sec. 4928.111. An electric distribution utility for which a

standard service offer consisting of an electric security plan

under section 4928.14 of the Revi sed Code has been approved by the

public utilities conmm ssion shall file with the conmm ssion a

| ong-term enerqy delivery infrastructure nodernization plan or any

plan providing for the utility's recovery of costs and a just and

reasonable rate of return on such infrastructure noderni zation. A

pl an shall specify the initiatives the utility shall take to

inprove electric service reliability by rebuilding. upgrading. or

replacing the utility's distribution system The plan shall be
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filed under an application under section 4909.18 of the Revised
Code.

Sec. 4928.12. (A) Exeept—as—etherw-se—providedin—seetions
4928 31 t06-4928. 40 of the Revised Code—no No entity shall own or

control transmission facilities as defined under federal |aw and
located in this state on or after the starting date of conpetitive
retail electric service unless that entity is a nenber of, and
transfers control of those facilities to, one or nore qualifying
transmi ssion entities, as described in division (B) of this

section, that are operational

(B) An entity that owns or controls transmssion facilities
located in this state complies with division (A) of this section
if each transm ssion entity of which it is a nmenber neets all of

the foll ow ng specifications:

(1) The transnission entity is approved by the federal energy

regul atory comm ssion

(2) The transmission entity effects separate control of

transm ssion facilities fromcontrol of generation facilities.

(3) The transmission entity inplenments, to the extent
reasonabl y possible, policies and procedures designed to mnimze

pancaked transm ssion rates within this state.

(4) The transnission entity inproves service reliability

within this state.

(5) The transnission entity achi eves the objectives of an
open and conpetitive electric generation marketplace, elinination
of barriers to market entry, and preclusion of control of
bottl eneck electric transmission facilities in the provision of

retail electric service.

(6) The transmission entity is of sufficient scope or
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ot herwi se operates to substantially increase econom cal supply

options for consuners.

(7) The governance structure or control of the transm ssion
entity is independent of the users of the transmission facilities,
and no nmenber of its board of directors has an affiliation, with
such a user or with an affiliate of a user during the nenber's
tenure on the board, such as to unduly affect the transni ssion
entity's performance. For the purpose of division (B)(7) of this
section, a "user" is any entity or affiliate of that entity that
buys or sells electric energy in the transm ssion entity's region

or in a neighboring region

(8) The transmission entity operates under policies that
pronote positive perfornmance designed to satisfy the electricity

requi rements of custoners.

(9) The transmission entity is capable of maintaining
real-time reliability of the electric transm ssion system
ensuring conparabl e and nondi scrim natory transm ssion access and
necessary services, mnimnmzing systemcongestion, and further

addressing real or potential transmi ssion constraints.

(C To the extent that a transmi ssion entity under division
(A) of this section is authorized to build transn ssion
facilities, that transm ssion entity has the powers provided in
and is subject to sections 1723.01 to 1723.08 of the Revi sed Code.

(D) For the purpose of forming or participating in a regiona
regul atory oversi ght body or nechani sm devel oped for any
transmi ssion entity under division (A of this section that is of

regi onal scope and operates within this state:

(1) The commi ssion shall make joint investigations, hold
joint hearings, within or outside this state, and issue joint or
concurrent orders in conjunction or concurrence with any official

or agency of any state or of the United States, whether in the
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hol di ng of those investigations or hearings, or in the naking of
those orders, the commi ssion is functioning under agreenents or

conpacts between states, under the concurrent power of states to
regul ate interstate commerce, as an agency of the United States,

or ot herw se.

(2) The conm ssion shall negotiate and enter into agreenments
or compacts with agencies of other states for cooperative
regul atory efforts and for the enforcenent of the respective state

| aws regarding the transmi ssion entity.

(E) If a qualifying transnmission entity is not operational as
contenplated in division (A of this section—eiv-ster—{A-{I3)—of
section—4928-34 ot the Revised Code—or—division{&G—ob-section
4928 35 of the Revised Code, the comission by rule or order shal
take such neasures or inpose such requirenments on all for-profit
entities that own or control electric transmssion facilities
located in this state as the comni ssion determ nes necessary and
proper to achi eve i ndependent, nondi scrimnatory operation of, and
separate ownership and control of, such electric transm ssion
facilities on or after the starting date of conpetitive retail

electric service.

Sec. 4928.14. (A AHer—its—rmarket—developrent—period—an An

electric distribution utility in this state shall provide
consunmers, on a conparabl e and nondi scrininatory basis within its
certified territory, a market-based standard service offer of al
conpetitive retail electric services necessary to nmaintain
essential electric service to consuners, including a firm supply
of electric generation service. Sueh—effer—shall—be+itedwththe

D I a aVaaaa —on a¥alla a on 4000 QO a¥a !.' a¥a
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{O—Ater—themarket—developrent—period—the (B) Beginning

the first day of January of the cal endar year that follows the

schedul ed expiration of an electric distribution utility's rate

pl an, the standard service offer of the utility, for the purpose

of conpliance with division (A of this section, shall consist of

all of the foll ow ng:

(1) As to each custoner class, the total charges to custoners

under that rate plan that are in effect, as filed with the

commi ssion, on the first day of February of that vyear of

expiration, exclusive of any charges for transm ssion and

di stribution services;

(2) As to each custoner class., any adjustnents for costs that
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are incurred by the utility, the recovery of which are pursuant to

an _application authorized by the comni ssion under the rate pl an,

and that go into effect on or after that first day of February and

before that first day of January:

(3) As to each custoner class., any adjustnents for deferred

costs authorized by conmni ssion order, to the extent not included

under _divisions (BY(1) and (2) of this section

(4) As to the specific custoner, any price applicable to that

custonmer that was approved by conmi ssion order under section
4905. 31 of the Revised Code issued prior to October 28, 2007
exclusive of the transm ssion and distribution service conponents
of that price. As used in divisions (B) and (D)(2)(a) of this

section, "rate plan” neans the standard service offer order in

effect on the effective date of the amendnent of this section by
S.B. 221 of the 127th general assenbly.

(C) For the purpose of conplying with division (A of this

section, beginning on the effective date of the anmendnent of this

section by S.B. 221 of the 127th general assenbly and pursuant to

filing requirenents the conm ssion shall prescribe by rule, a

utility may file an application for conmni ssion approval of a

nodi fied standard service offer. Upon that filing., the conmi ssSion

shall set the date and tinme for hearing, send witten notice of

the hearing to the utility, and publish notice of the hearing one

time in a newspaper of general circulation in each county in the

service area affected by the application

(D)(1) Subject to division (D) of this section. a standard

service offer proposed under division (C) of this section, and

herein designated an electric security plan, shall adjust a

utility's standard service offer relative to changes in one or

nore costs incurred by the utility to serve jurisdictional load in

this state and specified in the application. An adjustnent for a

change in a capitalized cost shall also include a just and
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reasonable return on that cost. The ampbunt of any adj ust nent under

division (D) of this section shall be offset by any decrease in

costs, excluding reductions in anoritization relating to costs

recovered through a requlatory transition charge authorized by the

conmi ssion_as of February 1., 2008, and by any change in

Kilowatt-hours sold that are associated with serving

jurisdictional load in this state. Costs, as determ ned by the

conmi ssion, may include, but are not limted to, any of the

foll owi ng:

(a) Environnental conpliance costs for one or nore specified

generating facilities, as determ ned by the comm ssion., except

those included under division (D)(1)(c) of this section;

(b) The cost of fuel for one or nore specified generating

facilities or of purchased power:

(c) The cost of construction of one or nore new, specified

generating facilities that, supersedi ng Chapter 4906. of the

Revi sed Code, the conmm ssion deternines and certificates the need

for as to the standard service offer on the basis of resource

pl anni ng proj ecti ons devel oped in accordance with policies and

procedures the commi ssion shall prescribe by rule; or the cost. in

excess of two hundred fifty million dollars, of construction of an

environnental retrofit to a specified, then-existing generating

facility. A price adjustnent for such a new facility or

environnental retrofit shall be consistent with section 4909. 15 of

the Revised Code and consistent with section 4909.18 of the

Revi sed Code as applicable; and, subject to such terns and

conditions as the commi ssion prescribes in an order issued under

division (D)(6) of this section, shall be for the actual life of

the facility.

(d) Operating, nmintenance, and other costs, including taxes;

(e) Costs of investnent in one or nore specified generating
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facilities;

(f) Costs of providing standby and default service pursuant

to divisions (A and (H) of this section.

However ., costs under division (D) of this section shal

exclude forfeitures, adnmnistrative or civil penalties, fines,

court costs, and attorney's fees associated with violations of or

nonconpliances with federal or any state's environnental |aws or

with facilities' permts.

A standard service offer that includes costs under division
(D(1)(a), (b), (d), (e), or (f) of this section may provide for

automatic increases or decreases in the standard service offer

price, but, in the case of a cost under division (D) (1)(d) of this

section, only if the cost was outside of the utility's control or

responsi bility.

In the case of an advanced energy technology or facility
under section 4928.142 of the Revised Code, the costs of which are

included in a standard service offer as authorized under this

division, the portion of the standard service offer price

attributable to those costs shall be bypassable by a consuner that

has exercised choice of supplier under section 4928.03 of the

Revi sed Code., but bypassable only to the extent the comm SSion

deterni nes that the advanced enerqgy technology or facilities

i npl enented by that supplier are conparable to that inplenented by

the utility, under section 4928.142 of the Revised Code as of the

i ssuance of an order under division (D)(6) of this section. for

the purpose of the utility's conpliance with division (A of
section 4928. 142 of the Revi sed Code.

(2)(a) For the purpose of a utility's initial application

under division (D)(1) of this section, the adjustnent for a

particul ar cost shall be determ ned using a baseline neasure of

that cost as of the first day of February of the cal endar year in
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which the utility's rate plan is scheduled to expire.

(b) If a utility continues to provide its standard service

offer pursuant to an electric security plan, for any |later such

application by the utility, the baseline neasure shall be the

cost, and the associated kilowatt-hours sold. as determ ned under

the utility's then-existing approved plan. Wth regard to a

generating facility under division (D)(1)(c) of this section

associ ated decreases in cost and changes in kilowatt-hours sold

shall include, but are not linmted to, retirenent of all or part

of _any other generating facility., the cost of which had been

included in the utility's rate base prior to the effective date of

the amendnent of this section by Sub. S.B. 221 of the 127th

general assenbly or was included under division (D) (1)(c) or (e)

of this section.

(3) A standard service offer under division (D)(1) of this

section may specify the standard, factors, or nethodol ogy that the

comm ssion shall use for the purpose of division (E)(2)(c) of this

section and within such tinmefrane as the comm ssion specifies in

its order under division (D)(6) of this section, if the utility

later files an application pursuant to division (E) of this

section.

(4) Reqgarding an application filed under division (D)(1) of

this section by a utility that transferred all or part of its

generating facilities to an affiliate of the utility and to the

extent authorized by federal |aw, the comm ssion may consi der

pur chased power or other contracts or adreenents between the

utility and any of its affiliates or between the utility and the

hol di ng conpany owni ng or controlling the utility.

(5) For the purpose of division (D) of this section, if the

utility has entered into a contract or agreenent with an affiliate

for the provision of a conpetitive retail electric service, the

conm ssion _shall treat as a cost of the utility under the electric
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security plan the affiliate's costs of providing that service.

(6) The burden of proof under division (D) (6) of this section

shall be on the utility. The conmi ssion by order nay approve or

nodi fy and approve a standard service offer under division (D)(1)

of this section if it finds both of the foll ow ng:

(a) The offer and the prices it establishes are just and

reasonable as to each custoner class and are consistent with the

policy specified in section 4928.02 of the Revi sed Code.

(b) The utility is in conpliance with section 4928.141 of the

Revi sed Code. In its order, the conmission shall prescribe such

requirenents for the utility as the comm Ssion considers necessary

for the utility to inplenent applicable objectives of the policy

specified in section 4928.02 of the Revised Code. The order al so

may provide a schedule and the procedural and substantive terns

and conditions for periodic conmi ssion review of the approved

offer.

(E)(1) As authorized under this division, a standard service

of fer proposed under division (C of this section, and herein

designated a narket rate option, shall require that the utility's

standard service offer price be deternined periodically through an

open, conpetitive bidding process. Prior to the approval of such

an offer under division (E)(2) of this section, the utility shal

conduct such conpetitive bidding for the purpose of establishing

the original price under the offer.

(2) The burden of proof under division (E)(2) of this section

shall be on the utility. The comm ssion by order shall approve or

nodi fy and approve the standard service offer under division

(E)(1) of this section if the comm ssion deternines all of the

following are net:

(a) The offer and the prices it establishes are just and

reasonable as to each custoner class and are consistent with the
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policy specified in section 4928.02 of the Revi sed Code.

(b) The utility is in conpliance with section 4928. 141 of the

Revi sed Code.

(c) Wth respect to generation service, the rel evant markets

are subject to effective conpetition. For that purpose and except

as ot herwi se provided under division (D)(3) of this section, the

conmmi ssion shall consider the factors prescribed in division (D)
of section 4928.06 of the Revised Code and such other or

addi tional factors as the conni ssion nay prescribe by rule. The

conmi ssion shall prescribe by rule the nethodology it will use to

eval uate whether the effective conpetition standard under division

(E)(2)(c) of this section is net.

(d) The standard service offer price for a custoner class as

det er m ned under conpetitive bidding under division (E)(1) of this

section is nore favorable than, or at |east conparable to, its

price-to-conpare for that class. That price-to-conpare shall be

the price that the comm ssion shall determ ne for the conparable

tine period and in the manner of an electric security plan under

division (D) of this section

In its order, the conmm ssion shall prescribe such

requi renments for the utility as it considers necessary for the

utility to inplenent applicable objectives of the policy specified

in section 4928.02 of the Revised Code. The order al so may provide

the procedural and substantive terns and conditions for periodic

conm ssion review of the approved offer. That review shall provide

for the reconciliation of the standard service offer price to

ensure that the price is just and reasonable as to each custoner

class and consistent with the policy specified in section 4928.02
of the Revised Code.

(F) Autility's standard service offer approved under this

section shall take effect on the date the conmi ssion shall specify
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in the approval order and, on that date, the newly approved offer

shall supersede the prior standard service offer of the utility.

(G (1) Nothing in this section precludes a utility for which

a standard service offer under division (D) of this section has

been approved by the commi ssion in accordance with this section

fromlater filing an application under division (E) of this

section, or vice versa.

(2) The conmmi ssion has no authority to require a utility, for

which it has ever approved a market rate option standard service

of fer under division (E) of this section, to file an application

under division (D) of this section

(H The failure of a supplier to provide retail electric
generation service to custonmers within the certified territory of
the electric distribution utility shall result in the supplier's
custoners, after reasonable notice, defaulting to the utility's
standard service offer filed under division (A of this section
until the custoner chooses an alternative supplier. A supplier is
deenmed under this division to have failed to provide such service
if the comm ssion finds, after reasonable notice and opportunity

for hearing, that any of the follow ng conditions are net:

(1) The supplier has defaulted on its contracts with

custoners, is in receivership, or has filed for bankruptcy.

(2) The supplier is no | onger capable of providing the

servi ce.

(3) The supplier is unable to provide delivery to
transmi ssion or distribution facilities for such period of time as
may be reasonably specified by comr ssion rul e adopted under
division (A) of section 4928.06 of the Revised Code.

(4) The supplier's certification has been suspended,
conditionally rescinded, or rescinded under division (D) of
section 4928. 08 of the Revised Code.
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(1) Nothing in this section limts an electric distribution

utility providing conpetitive retail electric service to electric

| oad centers within the certified territory of another such

utility.

Sec. 4928.141. During a proceedi ng under section 4928. 14 of

the Revi sed Code and upon subm ssion of an appropriate discovery

reqguest, an electric distribution utility shall nake available to

the requesting party every contract or agreenent that is between

the utility or any of its affiliates and a party to the

proceedi ng, consuner, electric services conpany, or political

subdi vision and that is relevant to the proceeding, subject to

such protection for proprietary or confidential information as is

determ ned appropriate by the public utilities conm Ssion

Sec. 4928.142. (A) Subject to division (B) of this section,
an electric distribution utility by the end of 2025 shall provide

a portion of the electricity supply required for its standard

service offer under section 4928.14 of the Revised Code from

advanced energy. That portion shall equal twenty-five per cent of

the total nunber of kilowatt-hours of electricity supplied by the

utility to any and all electric consuners whose electric |oad

centers are located within the utility's certified territory.

However, subject to division (B) of this section, nothing in this

section precludes a utility from providing a greater percentage.

The advanced energy supply shall be consistent with the foll owi ng

requi renents

(1) At least half of the advanced eneragy inplenented by the

utility by the end of 2025 shall be generated from sustai nabl e

resources as defined in section 3706.01 of the Revised Code and

shall include solar power. The remai nder shall be supplied from

advanced enerqgy facilities as defined in divisions (X (1) to (4)
of section 3706.01 of the Revi sed Code.
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(2) At least half of the advanced energy inplenmented by the

utility by the end of 2025 shall be net through facilities |ocated

in this state.

The utility shall conply with division (A) of this section in

a manner that considers avail able technol ogy, costs, job creation,

and econom c inpacts. To be counted toward the utility's

conpliance with division (A of this section, the on-site

construction of an advanced enerqgy technology or facility shall be

initiated after the effective date of this section. Any such

technology or facility that conplies with that division shall be

and remain counted toward the utility's conpliance.

(B)(1) If the conmi ssion deternines, after notice and

hearing, that the utility has failed to conply with division (A

of this section, the comm ssion shall issue an order requiring the

utility to conply fully within such tinme as shall be specified in

the order and shall specify in the order the process and schedul e

for verifving to the conm ssion the utility's conpliance with the

order..

(2) Full conpliance shall not be nandated under divi Sion

(B)(1) of this section to the extent that the ratio between the

bl ended advanced enerqgy and nonadvanced energy price under this

section in 2025 and the portion of that price attributable to

nonadvanced energy exceeds one and three-hundredths.

(3) Only division (B)(2) of section 4928.16 of the Revised

Code applies if the commi ssion deternmines in an order issued under

division (B)(1) of this section that the utility has failed to

comply with division (A of this section, or if the conni ssion by

order deternmines in a later proceeding and after notice and

hearing that the utility has failed to conply with an order issued

under division (B)(1) of this section.

(© (1) The conm ssion annually shall subnit to the genera

Page 72

2214
2215
2216

2217
2218
2219
2220
2221
2222
2223
2224

2225
2226
2227
2228
2229
2230
2231

2232
2233
2234
2235
2236

2237
2238
2239
2240
2241
2242
2243

2244



Sub. S. B. No. 221
As Passed by the Senate

assenbly in accordance with section 101.68 of the Revised Code a

report describing the conpliance of electric distribution

utilities with divisions (A) and (B) of this section and any

interimgoals or strateqy for utility conpliance with those

divisions or for encouraging the use of advanced energy in

supplying this state's electricity needs in a manner that

consi ders available technol ogy., costs, job creation. and economnic

i npacts. The comm ssion shall allow and consider public comments

on the report prior to its submi ssion to the general assenbly.

Not hing in the report shall be binding on any person, including

any utility for the purpose of its conpliance with division (A of

this section, or the enforcenent of that provision under division

(B) of this section.

(2) The governor, in consultation with the conm ssion chair,

shal | _appoint an advanced energy advi sory conmmittee. The conmittee

shal | exam ne avail able technology for and rel ated tinetables,

goal s, and costs of the advanced energy requirenent under division

(A) of this section and shall submt sem annually a report of its

recommendations to the commi SSion

Sec. 4928.15. (A) Except—as—otherwiseprovidedin-sections
492831 t0—4928-40—-oftheRevisedCode—ne No electric utility

shal | supply nonconpetitive retail electric distribution service
inthis state on or after the starting date of conpetitive retail
el ectric service except pursuant to a schedule for that service
that is consistent with the state policy specified in section
4928. 02 of the Revised Code and filed with the public utilities
conmi ssi on under section 4909.18 of the Revised Code. The schedul e
shal |l provide that electric distribution service under the
schedule is available to all consunmers within the utility's
certified territory and to any supplier to those consuners on a
nondi scrim natory and conparabl e basis. Distribution service rates

and charges under the schedul e shall be established in accordance
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with Chapters 4905. and 4909. of the Revised Code. The schedul e
shall include an obligation to build distribution facilities when
necessary to provide adequate distribution service, provided that
a customer requesting that service may be required to pay all or
part of the reasonable incremental cost of the new facilities, in
accordance with rules, policy, precedents, or orders of the

conmi ssi on

(B) Except as—eotherwise providedin-seetions—4928-31 to
4928 40 of the Revised Code—and-except as preenpted by federa
law, no electric utility shall supply the transni ssion service or
ancillary service conponent of nonconpetitive retail electric
service in this state on or after the starting date of conpetitive
retail electric service except pursuant to a schedule for that
service conponent that is consistent with the state policy
specified in section 4928.02 of the Revised Code and filed with
t he commi ssion under section 4909.18 of the Revised Code. The
schedul e shall provide that transnission or ancillary service
under the schedule is available to all consumers and to any
supplier to those consunmers on a nondiscrimnatory and conparabl e
basis. Service rates and charges under the schedul e shall be
established in accordance with Chapters 4905. and 4909. of the
Revi sed Code.

(CO A self-generator shall have access to backup electricity
supply fromits conpetitive electric generation service provider

at a rate to be deternined by contract.

Sec. 4928.16. (A)(1) The public utilities conm ssion has
jurisdiction under section 4905.26 of the Revised Code, upon
conpl ai nt of any person or upon conplaint or initiative of the
comri ssion on or after the starting date of conpetitive retail
el ectric service, regarding the provision by an electric utility,

el ectric services conpany, electric cooperative, or governmenta
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aggregator subject to certification under section 4928.08 of the
Revi sed Code of any service for which it is subject to

certification.

(2) The conmission also has jurisdiction under section
4905. 26 of the Revi sed Code, upon conplaint of any person or upon
conplaint or initiative of the comm ssion on or after the starting
date of conpetitive retail electric service, to determ ne whet her

an electric utility has violated or failed to conply with any

provi sion of sections 4928.01 to 4928. 15—anry—provisien—of

viisi ; D) o . . 4 . I e o
any rule or order adopted or issued under those sections; or

whet her an el ectric services conmpany, electric cooperative, or
government al aggregator subject to certification under section
4928. 08 of the Revised Code has violated or failed to conply with
any provision of sections 4928.01 to 4928. 10 of the Revised Code
regarding a conpetitive retail electric service for which it is
subject to certification or any rule or order adopted or issued

under those sections.

(3) If a contract between a mercantile comercial custoner
and an electric services conpany states that the forumfor a
comrercial dispute involving that conpany is through a certified
commercial arbitration process, that process set forth in the
contract and agreed to by the signatories shall be the exclusive
forumunless all parties to the contract agree in witing to an
anended process. The conpany shall notify the conmission for
informati onal purposes of all matters for which a contract renedy

is invoked to resolve a dispute.

(4) The commi ssion, by rule adopted pursuant to division (A
of section 4928.06 of the Revised Code, shall adopt alternative
di spute resol ution procedures for conplaints by nonnercantile,
nonresi dential customers, including arbitration through a

certified conmercial arbitration process and at the comn ssion
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The commi ssion also by such rule may adopt alternative dispute

resol uti on procedures for conplaints by residential custoners.

(B) In addition to its authority under division (C of
section 4928.08 of the Revised Code and to any ot her renedies
provi ded by | aw, the conm ssion, after reasonable notice and
opportunity for hearing in accordance with section 4905.26 of the

Revi sed Code, may do any of the follow ng:

(1) Order rescission of a contract, or restitution to
custoners including damages due to el ectric power fluctuations, in
any conpl ai nt brought pursuant to division (A)(1) or (2) of this

section;

(2) Oder any renmedy or forfeiture provided under sections
4905. 54 to 4905. 60 and 4905. 64 of the Revised Code upon a finding
under division (A)(2) of this section that the electric utility
has violated or failed to conmply with any provision of sections
4928. 01 to 4928. 15—any—provisionof divisions{Ato{Bof
section—4928.-35 of the Revised-Code~ or any rule or order adopted
or issued under those sections. in addition, the conm ssion may
order any renedy provi ded under section 4905.22, 4905.37, or
4905. 38 of the Revised Code if the violation or failure to conply
by an electric utility related to the provision of a

nonconpetitive retail electric service.

(3) Order any renedy or forfeiture provided under sections
4905.54 to 4905.60 and 4905. 64 of the Revised Code upon a finding
under division (A)(2) of this section that the electric services
conmpany, electric cooperative, or governnental aggregator subject
to certification under section 4928.08 of the Revised Code has
violated or failed to conply, regarding a conpetitive retail
el ectric service for which it is subject to certification, wth
any provision of sections 4928.01 to 4928. 10 of the Revised Code

or any rule or order adopted or issued under those sections.
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(O(1) In addition to the authority conferred under section
4911. 15 of the Revised Code, the consuners' counsel nay file a
conmpl ai nt under division (A (1) or (2) of this section on behalf
of residential consuners in this state or appear before the
commi ssion as a representative of those consuners pursuant to any

conplaint filed under division (A)(1) or (2) of this section

(2) In addition to the authority conferred under section
4911. 19 of the Revised Code, the consuners' counsel, upon
reasonabl e grounds on and after the starting date of conpetitive
retail electric service, may file with the conm ssion under
section 4905.26 of the Revised Code a conplaint for discovery if
the recipient of an inquiry under section 4911.19 of the Revised
Code fails to provide a response within the tine specified in that

secti on.

(D) Section 4905.61 of the Revised Code applies to a
violation by an electric utility of, or to a failure of an
electric utility to conply with, any provision of sections 4928.01
to 4928. 15—any—provision—of—divisions{A—to{(D—of section
4928 35 of the Revised Code~ or any rule or order adopted or

i ssued under those sections.

Sec. 4928.17. (A) Except as otherw se provided in seetions
4928 31 t06-4928.-40 section 4928. 14 of the Revised Code and

begi nning on the starting date of conpetitive retail electric
service, no electric utility shall engage in this state, either
directly or through an affiliate, in the businesses of supplying a
nonconpetitive retail electric service and supplying a conpetitive
retail electric service, or in the businesses of supplying a
nonconpetitive retail electric service and supplying a product or
service other than retail electric service, unless the utility

i mpl emrents and operates under a corporate separation plan that is

approved by the public utilities comm ssion under this section, is
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consistent with the policy specified in section 4928.02 of the

Revi sed Code, and achieves all of the follow ng:

(1) The plan provides, at mininmm for the provision of the
conpetitive retail electric service or the nonelectric product or
service through a fully separated affiliate of the utility, and
the plan includes separate accounting requirenments, the code of
conduct as ordered by the comm ssion pursuant to a rule it shal
adopt under division (A) of section 4928.06 of the Revised Code,
and such ot her neasures as are necessary to effectuate the policy
specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing
unfair conpetitive advantage and preventing the abuse of narket

power .

(3) The plan is sufficient to ensure that the utility wll
not extend any undue preference or advantage to any affiliate,
di vision, or part of its own business engaged in the business of
supplying the conpetitive retail electric service or nonelectric
product or service, including, but not limted to, utility
resources such as trucks, tools, office equipnent, office space,
supplies, customer and marketing information, advertising, billing
and mailing systens, personnel, and training, w thout conpensation
based upon fully | oaded enbedded costs charged to the affiliate;
and to ensure that any such affiliate, division, or part will not
recei ve undue preference or advantage fromany affiliate,
di vision, or part of the business engaged in business of supplying
t he nonconpetitive retail electric service. No such utility,
affiliate, division, or part shall extend such undue preference.
Not wi t hst andi ng any other division of this section, a utility's
obligation under division (A (3) of this section shall be

ef fective January 1, 2000.

(B) The conmi ssion nmay approve, nodify and approve, or

di sapprove a corporate separation plan filed with the conm ssion
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under division (A) of this section. As part of the code of conduct
requi red under division (A)(1) of this section, the comn ssion
shal | adopt rules pursuant to division (A) of section 4928. 06 of
the Revi sed Code regardi ng corporate separation and procedures for
plan filing and approval. The rules shall include Iimtations on
affiliate practices solely for the purpose of nmaintaining a
separation of the affiliate's business fromthe business of the
utility to prevent unfair conpetitive advantage by virtue of that
relationship. The rules also shall include an opportunity for any
person having a real and substantial interest in the corporate
separation plan to file specific objections to the plan and
propose specific responses to issues raised in the objections,

whi ch obj ections and responses the comm ssion shall address in its
final order. Prior to comm ssion approval of the plan, the

conmi ssion shall afford a hearing upon those aspects of the plan
that the conmission determ nes reasonably require a hearing. The
commi ssion may reject and require refiling of a substantially

i nadequat e plan under this section

(© The conmmi ssion shall issue an order approving or
nodi fyi ng and approving a corporate separation plan under this
section, to be effective on the date specified in the order, only
upon findings that the plan reasonably conplies with the
requirements of division (A) of this section and will provide for
ongoi ng conpliance with the policy specified in section 4928. 02 of
the Revi sed Code. However, for good cause shown, the conmm ssion
may i ssue an order approving or nodifying and approving a
corporate separation plan under this section that does not conply
with division (A)(1) of this section but conplies with such
functional separation requirenments as the commi ssion authorizes to
apply for an interimperiod prescribed in the order, upon a
finding that such alternative plan will provide for ongoing
compliance with the policy specified in section 4928.02 of the
Revi sed Code.
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(D Any party may seek an anendnent to a corporate separation
pl an approved under this section, and the conmmi ssion, pursuant to
a request fromany party or onits own initiative, nmay order as it
considers necessary the filing of an amended corporate separation

plan to refl ect changed circunstances.

(E) Netwithstandingsection4905-20—4905-21 490546 or
490548 of theRevisedCode—an No electric utility may—divest
ttselfof shall sell or transfer any generating asset—at—anytine

facility it owms in whole or in part to any person w thout prior
conmm ssi on approval —subjeectto-the provisions—of Fitle X Xof
I . I I |t I : : ssion

I i . , i1 . i ded | | .
asset.

Sec. 4928.18. (A) Notwithstanding division (D)(2)(a) of
section 4909.15 of the Revised Code, nothing in this chapter
prevents the public utilities comm ssion fromexercising its
authority under Title XLI X of the Revised Code to protect
custoners of retail electric service supplied by an electric
utility fromany adverse effect of the utility's provision of a

product or service other than retail electric service.

(B) The commi ssion has jurisdiction under section 4905. 26 of
the Revised Code, upon conplaint of any person or upon conpl aint
or initiative of the commi ssion on or after the starting date of
conmpetitive retail electric service, to determnine whether an
electric utility or its affiliate has violated any provision of
section 4928. 17 of the Revised Code or an order issued or rule
adopt ed under that section. For this purpose, the comm ssion may
exam ne such books, accounts, or other records kept by an electric
utility or its affiliate as nay relate to the businesses for which
corporate separation is required under section 4928.17 of the

Revi sed Code, and may investigate such utility or affiliate
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operations as nay relate to those businesses and investigate the
interrel ationship of those operations. Any such exani nation or

i nvestigation by the conmi ssion shall be governed by Chapter 4903.
of the Revised Code.

(O In addition to any renedi es ot herwi se provided by | aw,
the commi ssion, regarding a determ nation of a violation pursuant

to division (B) of this section, may do any of the follow ng:

(1) Issue an order directing the utility or affiliate to
conpl y;

(2) Modify an order as the conmi ssion finds reasonabl e and
appropriate and order the utility or affiliate to conply with the

nodi fi ed order
(3) Suspend or abrogate an order, in whole or in part;

(4) lIssue an order that the utility or affiliate pay

restitution to any person injured by the violation or failure to
conpl y;

(D) In addition to any renedi es ot herw se provided by |aw,
the comi ssion, regarding a determination of a violation pursuant
to division (B) of this section and comensurate with the severity
of the violation, the source of the violation, any pattern of
violations, or any nonetary damages caused by the violation, may

do either of the foll ow ng:

(1) Inmpose a forfeiture on the utility or affiliate of up to
twenty-five thousand dollars per day per violation. The recovery
and deposit of any such forfeiture shall be subject to sections
4905. 57 and 4905. 59 of the Revised Code.

(2) Regarding a violation by an electric utility relating to
a corporate separation plan involving conpetitive retail electric
service, suspend or abrogate all or part of an order, to the

extent it is in effect, authorizing an opportunity for the utility
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to receive transition revenues under a transition plan approved by
the comi ssion under section 4928. 33 of the Revised Code prior to
its repeal by S.B. 221 of the 127th general assenbly.

Cor porate separation under this section does not prohibit the
common use of enpl oyee benefit plans, facilities, equipnment, or
enpl oyees, subject to proper accounting and the code of conduct
ordered by the comm ssion as provided in division (A)(1) of this

secti on.

(E) Section 4905.61 of the Revised Code applies in the case
of any violation of section 4928.17 of the Revised Code or of any

rul e adopted or order issued under that section.

Sec. 4928.20. (A) The legislative authority of a rmunicipal
corporation nmay adopt an ordi nance, or the board of township
trustees of a township or the board of county conmm ssioners of a
county may adopt a resolution, under which, on or after the
starting date of conpetitive retail electric service, it may
aggregate in accordance with this section the retail electrical
| oads | ocated, respectively, within the nunicipal corporation,
townshi p, or unincorporated area of the county and, for that
pur pose, may enter into service agreenents to facilitate for those
| oads the sale and purchase of electricity. The legislative
authority or board al so may exercise such authority jointly with
any other such legislative authority or board. For custoners that
are not nercantile comercial customers, an ordi nance or
resol ution under this division shall specify whether the
aggregation will occur only with the prior, affirmative consent of
each person owni ng, occupying, controlling, or using an electric
| oad center proposed to be aggregated or will occur automatically
for all such persons pursuant to the opt-out requirenents of
division (D) of this section. The aggregation of nercantile

commerci al custoners shall occur only with the prior, affirmative

Page 82

2528
2529
2530

2531
2532
2533
2534
2535

2536
2537
2538

2539
2540
2541
2542
2543
2544
2545
2546
2547
2548
2549
2550
2551
2552
2553
2554
2555
2556
2557
2558



Sub. S. B. No. 221
As Passed by the Senate

consent of each such person owni ng, occupying, controlling, or
using an electric load center proposed to be aggregated. Nothing
in this division, however, authorizes the aggregation of the
retail electric loads of an electric load center, as defined in
section 4933.81 of the Revised Code, that is located in the
certified territory of a nonprofit electric supplier under
sections 4933.81 to 4933.90 of the Revised Code or an electric

| oad center served by transmi ssion or distribution facilities of a

nmuni ci pal electric utility.

(B) If an ordi nance or resol ution adopted under division (A
of this section specifies that aggregation of customers that are
not nercantile conmercial custonmers will occur automatically as
described in that division, the ordinance or resolution shal
direct the board of elections to subnmit the question of the
authority to aggregate to the electors of the respective nunici pal
corporation, township, or unincorporated area of a county at a
special election on the day of the next prinary or genera
el ection in the municipal corporation, township, or county. The
| egislative authority or board shall certify a copy of the
ordi nance or resolution to the board of elections not |ess than
seventy-five days before the day of the special election. No
ordi nance or resolution adopted under division (A of this section
that provides for an el ection under this division shall take
ef fect unless approved by a majority of the electors voting upon
the ordi nance or resolution at the election held pursuant to this
di vi si on.

(G Upon the applicable requisite authority under divisions
(A and (B) of this section, the legislative authority or board
shal | develop a plan of operation and governance for the
aggregation program so authorized. Before adopting a plan under
this division, the legislative authority or board shall hold at

| east two public hearings on the plan. Before the first hearing,
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the legislative authority or board shall publish notice of the
hearings once a week for two consecutive weeks in a newspaper of
general circulation in the jurisdiction. The notice shal
sumari ze the plan and state the date, tine, and |ocation of each

heari ng.

(D) No legislative authority or board, pursuant to an
ordi nance or resolution under divisions (A and (B) of this
section that provides for automatic aggregati on of custoners that
are not nercantile comercial customers as described in division
(A) of this section, shall aggregate the electrical |oad of any
electric load center located within its jurisdiction unless it in
advance clearly discloses to the person owning, occupying,
controlling, or using the load center that the person will be
enroll ed automatically in the aggregation programand will renain
so enrolled unless the person affirnatively elects by a stated
procedure not to be so enrolled. The disclosure shall state
prominently the rates, charges, and other ternms and conditions of
enroll ment. The stated procedure shall allow any person enrolled
in the aggregation programthe opportunity to opt out of the
programup to every two four years, without paying a switching
fee. Any such person that opts out of the aggregation program
pursuant to the stated procedure shall default to the standard
service of fer provided under division (A of section 4928.14 e+

di-vi-sion{B)r—of section4928-35 of the Revised Code until the

person chooses an alternative supplier.

(E)(1) Wth respect to a governnental aggregation for a
muni ci pal corporation that is authorized pursuant to divisions (A)
to (D) of this section, resolutions may be proposed by initiative
or referendum petitions in accordance with sections 731.28 to
731. 41 of the Revised Code.

(2) Wth respect to a governnmental aggregation for a township

or the unincorporated area of a county, which aggregation is
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aut hori zed pursuant to divisions (A) to (D) of this section
resol uti ons may be proposed by initiative or referendum petitions
in accordance with sections 731.28 to 731.40 of the Revised Code,

except that:

(a) The petitions shall be filed, respectively, with the
township fiscal officer or the board of county conmm ssioners, who
shal | performthose duties inposed under those sections upon the

city auditor or village clerk.

(b) The petitions shall contain the signatures of not |ess
than ten per cent of the total nunber of electors in,
respectively, the township or the unincorporated area of the
county who voted for the office of governor at the preceding

general election for that office in that area.

(F) A governmental aggregator under division (A) of this
section is not a public utility engaging in the whol esal e purchase
and resale of electricity, and provision of the aggregated service
is not a wholesale utility transaction. A governnental aggregator
shal | be subject to supervision and regul ation by the public
utilities commission only to the extent of any conpetitive retail
el ectric service it provides and comm ssion authority under this

chapt er.

(G This section does not apply in the case of a nunicipa
corporation that supplies such aggregated service to electric |oad
centers to which its nmunicipal electric utility also supplies a
nonconpetitive retail electric service through transm ssion or
distribution facilities the utility singly or jointly owns or

oper at es.

(H) A governmental aggregator shall not include inits

aggregation the accounts of any of the follow ng:
(1) A customer that has opted out of the aggregation;

(2) A customer in contract with a certified conpetitive
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retail electric services provider

(3) A customer that has a special contract with an electric

distribution utility;

(4) A customer that is not |ocated within the governnenta

aggregator's governmental boundari es;

(5) Subject to division (C) of section 4928.21 of the Revised
Code, a custonmer who appears on the "do not aggregate" |i st

mai nt ai ned under that section.

Sec. 4928.21. (A) A custonmer that desires to renove itself
fromthe pool of custonmers eligible to participate in governnenta
aggregation under section 4928.20 of the Revised Code may register
with the public utilities conmission to appear on the "do not

aggregate" 1list.

(B) The commi ssion, by rule, shall establish a "do not

aggregate" list. The conmi ssion shall maintain the "do not
aggregate" list and make it publicly available on the comi ssion's
web site.

(O If a custoner is enrolled in a governmental aggregation
programat the tine the custoner first appears on the "do not
aggregate" list, the governnental aggregator shall renove the
customer fromthe program at the next two—year opt out opportunity
that is available to the custoner under division (D) of section
4928. 20 of the Revi sed Code.

Sec. 4928.64. The public utilities comn ssion shall adopt

rules to establish energy efficiency standards applicable to

electric distribution utilities such that, by 2025, any such

utility shall inplenent enerqgy efficiency neasures that wll

result in not less than twenty-five per cent of actual growth in

electric load and not less than ten per cent of total peak denand

bei ng achi eved through those neasures. The rules shall include a
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requi renent that an electric distribution utility provide a

custoner _upon request with two vears' consunption data in _an

accessible form Additionally, the rules may provide for

decoupl i ng.

Sec. 4928.68. The public utilities comm ssion shall enploy a

federal energy advocate to nonitor the activities of the federa

enerqy requl atory commi ssion and other federal agencies and

advocate on behalf of the interests of retail electric service

consuners in this state. The attorney general shall represent the

advocate before the federal enerqgy requlatory comm ssion _and ot her

federal agencies. Anong other duties assigned to the advocate by

the conm ssion, the advocate shall exam ne the val ue of the

participation of this state's electric utilities in regiona

transm ssion organi zati ons and subnmt a report to the public

utilities conmm ssion on whether continued participation of those

utilities is in the interest of those consuners.

Sec. 4928.69. The public utilities comn ssion shall adopt

rul es establishing greenhouse gas eni ssion reporting requirenents,

including participation in the climate reqgistry, and carbon

control planning requirenents for each electric generating

facility located in this state that enits greenhouse gases,

including facilities in operation on the effective date of this

secti on.

Section 2. That existing sections 122.41, 122.451, 3706.01,
3706. 02, 3706.03, 3706.04, 3706.041, 3706.05, 3706.06, 3706.07,
3706. 08, 3706.09, 3706.10, 3706.11, 3706.12, 3706.13, 3706. 14,
3706. 15, 3706.16, 3706.17, 3706.18, 4905.31, 4905.40, 4909. 161
4928. 01, 4928. 02, 4928.05, 4928.06, 4928. 12, 4928.14, 4928. 15,
4928. 16, 4928. 17, 4928.18, 4928.20, and 4928.21 and sections
4928. 31, 4928. 32, 4928. 33, 4928. 34, 4928. 35, 4928. 36, 4928. 37,
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4928. 38, 4928.39, 4928.40, 4928.41, 4928.42, 4928.431, and 4928. 44 2714
of the Revised Code are hereby repeal ed. 2715



