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A BILL

To amend sections 4905. 31, 4928. 01, 4928. 02, 4928. 05,
4928. 09, 4928. 14, 4928.17, 4928. 20, 4928. 31,
4928. 34, 4928.35, 4928.61, 4928.67, 4929.01, and
4929.02; to enact sections 9.835, 3318.112,
4928. 141, 4928.142, 4928.143, 4928. 144, 4928. 145,
4928. 146, 4928.151, 4928.24, 4928.621, 4928. 64,
4928. 65, 4928.66, 4928.68, 4928.69, and 4929. 051
and to repeal sections 4928.41, 4928.42, 4928.431
and 4928. 44 of the Revised Code to revise state
energy policy to address electric service price
regul ation, establish alternative energy
benchmarks for electric distribution utilities and
el ectric services conpani es, provide for the use
of renewabl e energy credits, establish energy
efficiency standards for electric distribution
utilities, require greenhouse gas em ssion
reporting and carbon di oxi de control planning for
utility-owned generating facilities, authorize

energy price risk nanagenent contracts, and
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authorize for natural gas utilities revenue
decoupling related to energy conservation and

ef ficiency.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4905. 31, 4928.01, 4928.02, 4928. 05,
4928. 09, 4928. 14, 4928.17, 4928.20, 4928. 31, 4928. 34, 4928. 35,
4928. 61, 4928.67, 4929.01, and 4929.02 be anended and sections
9. 835, 3318.112, 4928.141, 4928.142, 4928. 143, 4928. 144, 4928. 145,
4928. 146, 4928. 151, 4928. 24, 4928. 621, 4928. 64, 4928.65, 4928. 66
4928. 68, 4928.69, and 4929. 051 of the Revised Code be enacted to

read as foll ows:

Sec. 9.835. (A) As used in this section:

(1) "Energy price risk managenent contract" neans a contract

that mtigates for the termof the contract the price volatility

of enerqgy sources, including. but not limted to, natural gas.

gasoline, oil, and diesel fuel. and that is a budgetary and

financial tool only and not a contract for the procurenent of an

energy source.

(2) "Political subdivision" neans a county, city, village,

townshi p, park district, or school district.

(3) "State entity" nmeans the general assenbly, the suprene

court, the court of clains, the office of an elected state

officer, or a departnent., bureau, board, office, commi ssion

agency, institution, or other instrunentality of this state

established by the constitution or laws of this state for the

exercise of any function of state governnment, but excludes a

political subdivision, an institution of higher education, the

public enployees retirenent system the Chio police and fire
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pensi on fund, the state teachers retirenment system the school

enpl oyees retirement system the state highway patrol retirenent

system or the city of Cncinnati retirenent system

(4) "State official" neans the elected or appointed official.

or that person's designee, charged with the managenent of a state

entity.

(B) If it determnes that doing so is in the best interest of

the state entity or the political subdivision, and subject to,

respectively, state or |ocal appropriation to pay ampunts due, a

state official or the |leqgislative or other governing authority of

a political subdivision may enter into an enerqgy price risk

nanagenent contract. Money received pursuant to such a contract

entered into by a state official shall be deposited to the credit

of the general revenue fund of this state, and, unless otherw se

provi ded by ordi nance or resolution enacted or adopted by the

| eqgislative authority of the political subdivision authorizing any

such contract, npney received under the contract shall be

deposited to the credit of the general fund of the political

subdi vi si on

Sec. 3318.112. (A) As used in this section, "solar ready"

neans capabl e of accommbdati ng the eventual installation of roof

top, solar photovoltai c energy equi pnent.

(B) The Chio school facilities conm ssion shall adopt rules

prescribing standards for sol ar ready equipnent in schoo

bui | di ngs under their jurisdiction. The rules shall include, but

not be limted to, standards regarding roof space linitations,

shadi ng and obstruction, building orientation, roof | oading

capacity, and electric systens.

(C) A school district nay seek, and the conm Ssion may grant

for good cause shown, a waiver frompart or all of the standards

prescribed under division (B) of this section.
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Sec. 4905. 31. Except—asprovidedin-section4933-29 of the
Revised—GCode~ Chapters 4901., 4903., 4905., 4907., 4909., 4921.

and 4923., 4927., 4928., and 4929. of the Revised Code do not

prohibit a public utility fromfiling a schedule or establishing

or entering into any reasonabl e arrangenent wi th another public

utility or with one or nore of its custoners, consunmers, or

enpl oyees, and do not prohibit a nercantile custonmer of an

electric distribution utility as those terns are defined in

section 4928.01 of the Revised Code or a group of those custoners

fromestablishing a reasonable arrangenent with that utility or

another public utility electric Iight conpany, providing for any

of the foll ow ng:

(A) The division or distribution of its surplus profits;

(B) A sliding scale of charges, including variations in rates

based upon either—of the following-

H—Stipulated stipulated variations in cost as provided in
the schedul e or arrangenent -

E . : | oviod | e Lial
dhder—Substitute—Senate-BiHH-—No—359of the 119t h-general—assenbly
ded i I hedul o _T! N L . hal |
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I . . :
. L I ' od I ol . : .
(© A minimumcharge for service to be rendered unl ess such
nm ni num charge is made or prohibited by the ternms of the
franchi se, grant, or ordinance under which such public utility is

oper at ed;

(D) A classification of service based upon the quantity used,
the time when used, the purpose for which used, the duration of

use, and any ot her reasonabl e consi derati on;

(E) Any other financial device that nay be practicable or

advant ageous to the parties interested. Ne |In the case of a

schedul e or arrangenent concerning a public utility electric |ight

conpany. such other financial device may include a device to

recover costs incurred in conjunction with any econonic

devel opnent _and job retention programof the utility within its

certified territory, including recovery of revenue foregone as a

result of any such program any devel opnent and i npl enentati on of

peak denand reduction and energy efficiency programs under section

4928. 66 of the Revised Code; any acquisition and depl oynent of

advanced netering. including the costs of any neters prematurely

retired as a result of the advanced netering inplenentation; and

conpliance with any governnment nmandate.

No such schedul e or arrangenent —shH-di-ng—scale—mnimum
charge—classification—variable rate—ordevice is |awful unless

it is filed with and approved by the comi ssion pursuant to an

application that is submtted by the public utility or the

nercantile custoner or group of nercantile custoners of an

electric distribution utility and is posted on the conmni ssion's

docketing infornmati on systemand is accessi bl e through the

i nt ernet.

Every such public utility is required to conformits
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schedul es of rates, tolls, and charges to such arrangenent,
sliding scale, classification, or other device, and where variable
rates are provided for in any such schedul e or arrangenent, the
cost data or factors upon which such rates are based and fi xed
shall be filed with the conm ssion in such formand at such tines
as the commi ssion directs. Fhe—ecomm-ssionr—shal—+reviewthe——cost
I : hicl bl hedul e filed I
S . . . .

I . Ll I

Every such schedul e or reasonabl e arrangenent —shti-ding—scale-
A-pm-charge—eclassifiecation—variable rate—ordeviece shall be

under the supervision and regul ation of the conmmission, and is

subj ect to change, alteration, or nodification by the conmi ssion

Sec. 4928.01. (A) As used in this chapter:

(1) "Ancillary service" nmeans any function necessary to the
provision of electric transm ssion or distribution service to a
retail custoner and includes, but is not linmted to, scheduling,
system control, and dispatch services; reactive supply from
generation resources and vol tage control service; reactive supply
fromtransm ssion resources service; regulation service; frequency
response service; energy inbalance service; operating
reserve-spinning reserve service; operating reserve-suppl enenta
reserve service; load follow ng; back-up supply service;

real - power | oss replacenent service; dynam c scheduling; system
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bl ack start capability; and network stability service.

(2) "Billing and collection agent" nmeans a fully independent
agent, not affiliated with or otherwi se controlled by an electric
utility, electric services conpany, electric cooperative, or
government al aggregator subject to certification under section
4928. 08 of the Revised Code, to the extent that the agent is under
contract with such utility, conpany, cooperative, or aggregator
solely to provide billing and collection for retail electric
service on behal f of the utility conpany, cooperative, or

aggr egat or .

(3) "Certified territory" means the certified territory
established for an electric supplier under sections 4933.81 to
4933. 90 of the Revised Code as—anenrded—by—Sub—S—B—No—3—6fthe
123rd—general—assenbly.

(4) "Conpetitive retail electric service" neans a conponent
of retail electric service that is conpetitive as provided under

division (B) of this section.

(5) "Electric cooperative" neans a not-for-profit electric
light conpany that both is or has been financed in whole or in
part under the "Rural Electrification Act of 1936," 49 Stat. 1363,
7 U S.C 901, and owns or operates facilities in this state to
generate, transmit, or distribute electricity, or a not-for-profit

successor of such conpany.

(6) "Electric distribution utility" neans an electric utility

that supplies at least retail electric distribution service.

(7) "Electric light conpany"” has the same nmeaning as in
section 4905.03 of the Revised Code and includes an electric
servi ces conpany, but excludes any self-generator to the extent
that it consunes electricity it so produces er—tethe—extent—it,
sells that electricity for resal e eleet+rietty—it—so—preduces, or

obtains electricity froma generating facility it hosts on its
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premni ses.

(8) "Electric load center" has the sanme neaning as in section
4933. 81 of the Revised Code.

(9) "Electric services conpany" neans an electric |ight
company that is engaged on a for-profit or not-for-profit basis in
the business of supplying or arranging for the supply of only a
conpetitive retail electric service in this state. "Electric
servi ces conpany" includes a power narketer, power broker,
aggregator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governmental aggregator,

or billing and collection agent.

(10) "Electric supplier"” has the same neaning as in section
4933. 81 of the Revised Code.

(11) "Electric utility" means an electric light company that

has a certified territory and is engaged on a for-profit basis

either in the business of supplying a nonconpetitive retail
electric service in this state or in the businesses of supplying
both a nonconpetitive and a conpetitive retail electric service in
this state. "Electric utility" excludes a mnunicipal electric

utility or a billing and collection agent.

(12) "Firmelectric service" nmeans electric service other

than nonfirmelectric service.

(13) "Governnental aggregator" neans a |legislative authority
of a municipal corporation, a board of township trustees, or a
board of county comm ssioners acting as an aggregator for the
provi sion of a conpetitive retail electric service under authority

conferred under section 4928.20 of the Revi sed Code.

(14) A person acts "knowingly," regardl ess of the person's
pur pose, when the person is aware that the person's conduct w ||
probably cause a certain result or will probably be of a certain

nature. A person has know edge of circunstances when the person is
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awar e that such circunstances probably exist.

(15) "Level of funding for |owinconme custoner energy
ef ficiency progranms provided through electric utility rates" neans
the level of funds specifically included in an electric utility's
rates on Cctober 5, 1999, pursuant to an order of the public
utilities comm ssion issued under Chapter 4905. or 4909. of the
Revi sed Code and in effect on October 4, 1999, for the purpose of
i mproving the energy efficiency of housing for the utility's
| owi ncone custoners. The term excludes the | evel of any such
funds committed to a specific nonprofit organization or

organi zati ons pursuant to a stipulation or contract.

(16) "Lowincone customer assistance prograns” means the
percent age of inconme paynent plan program the honme energy
assi stance program the hone weat herization assi stance program

and the targeted energy efficiency and weat heri zati on program

(17) "Market devel oprment period" for an electric utility
nmeans the period of time beginning on the starting date of
conpetitive retail electric service and ending on the applicable
date for that utility as specified in section 4928.40 of the
Revi sed Code, irrespective of whether the utility applies to

receive transition revenues under this chapter.

(18) "Market power" nmeans the ability to inpose on custoners
a sustained price for a product or service above the price that

woul d prevail in a conpetitive market.

(19) "Mercantil e eermeretal custonmer” neans a comercial or
i ndustrial custonmer if the electricity consuned is for
nonresi denti al use and the custoner consunes nore than seven
hundred t housand kil owatt hours per year or is part of a national

account involving multiple facilities in one or nore states.

(20) "Municipal electric utility" means a nuni ci pal

corporation that owns or operates facilities to generate,
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transmt, or distribute electricity.

(21) "Nonconpetitive retail electric service" neans a
component of retail electric service that is nonconpetitive as

provi ded under division (B) of this section.

(22) "Nonfirmelectric service" neans electric service
provi ded pursuant to a schedule filed under section 4905.30 of the
Revi sed Code or pursuant to an arrangenent under section 4905. 31
of the Revised Code, which schedul e or arrangenent includes
conditions that may require the custoner to curtail or interrupt
el ectric usage during nonemergency circunstances upon notification

by an electric utility.

(23) "Percentage of income paynent plan arrears” neans funds
eligible for collection through the percentage of incone paynent

pl an rider, but uncollected as of July 1, 2000.

(24) "Person" has the sane neaning as in section 1.59 of the
Revi sed Code.

(25) "Advanced energy project" means any technol ogi es,
products, activities, or nmanagenent practices or strategies that
facilitate the generation or use of electricity and that reduce or
support the reduction of energy consunption or support the
production of clean, renewabl e energy for industrial,

di stribution, comercial, institutional, governnental, research

not-for-profit, or residential energy users—Such—energyincludes,
including, but s not linmted to, w-rhdpower—geothernal—energy-

advanced energy resources and renewabl e energy resources.
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"Advanced enerqgy project" also includes any project described in
division (A, (B, or (O of section 4928.621 of the Revi sed Code.

(26) "Regul atory assets" neans the unanortized net regul atory
assets that are capitalized or deferred on the regul atory books of
the electric utility, pursuant to an order or practice of the
public utilities conmm ssion or pursuant to generally accepted
accounting principles as a result of a prior comm ssion
rat e- maki ng deci sion, and that woul d ot herwi se have been charged
to expense as incurred or would not have been capitalized or
ot herwi se deferred for future regulatory consideration absent
conmmi ssion action. "Regul atory assets" includes, but is not
limted to, all deferred denand-si de managenent costs; al
deferred percentage of incone paynent plan arrears;
post-in-service capitalized charges and assets recogni zed in
connection with statenment of financial accounting standards no.
109 (receivables fromcustoners for incone taxes); future nucl ear
decommi ssi oni ng costs and fuel disposal costs as those costs have
been determ ned by the conmission in the electric utility's nost
recent rate or accounting application proceedi ng addressi ng such
costs; the undepreciated costs of safety and radiation contro
equi prent on nucl ear generating plants owned or | eased by an
electric utility; and fuel costs currently deferred pursuant to
the terns of one or nore settlenment agreenents approved by the

conmi ssi on

(27) "Retail electric service" neans any service involved in
supplying or arranging for the supply of electricity to ultimte
consuners in this state, fromthe point of generation to the point
of consunption. For the purposes of this chapter, retail electric
service includes one or nore of the follow ng "service
conmponent s": generation service, aggregation service, power
mar keti ng service, power brokerage service, transni ssion service,

di stribution service, ancillary service, netering service, and
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billing and coll ection service. 327
" . . o : 328

329

330

29)3(28) "Starting date of conpetitive retail electric 331
service" neans January 1, 200l,—except—as—providedindivision{Cr 332
of this section. 333
363-(29) "Custoner-generator" means a user of a net netering 334
system 335
35-(30) "Net netering" means measuring the difference in an 336
applicable billing period between the electricity supplied by an 337
el ectric service provider and the electricity generated by a 338
custoner-generator that is fed back to the electric service 339
provi der. 340
321(31) "Net netering systent neans a facility for the 341
production of electrical energy that does all of the follow ng: 342
(a) Uses as its fuel either solar, w nd, biomass, |andfill 343

gas, or hydropower, or uses a microturbine or a fuel cell; 344
(b) Is located on a custoner-generator's preni ses; 345

(c) Operates in parallel with the electric utility's 346
transm ssion and distribution facilities; 347
(d) Is intended primarily to offset part or all of the 348
custonmer-generator's requirenents for electricity. 349
333(32) "Self-generator" means an entity in this state that 350

owns or hosts on its prenises an electric generation facility that 351
produces electricity primarily for the owner's consunption and 352
that may provide any such excess electricity to retart—eleectre 353
service providers another entity, whether the facility is 354
installed or operated by the owner or by an agent under a 355

contract. 356
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(33) "Rate plan" neans the standard service offer in effect

on the effective date of the anmendnent of this section by S.B. 221

of the 127th general assenbly.

(34) "Advanced energy resource" neans any of the foll ow ng:

(a) Any nethod or any nodification or replacenent of any

property, process, device, structure, or equipnent that increases

t he generation output of an electric generating facility to the

extent such efficiency is achi eved w thout additional carbon

di oxi de eni ssions by that facility:

(b) Any distributed generation system consisting of custoner

cogeneration of electricity and thermal output sinultaneously,

primarily to neet the energy needs of the custonmer's facilities;

(c) dean coal technology that includes a carbon-based

product that is chemically altered before conbustion to

denpnstrate a reduction, as expressed as ash., in enissions of

nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or

sul fur trioxide in accordance with the Anerican society of testing

and materials standard D1757A or a reduction of netal oxide

em ssions in accordance with standard D5142 of that society, or

cl ean coal technol ogy that includes the design capability to

control or prevent the em ssion of carbon di oxide, which desiagn

capability the comm ssion shall adopt by rule and shall be based

on econom cally feasible best available technology or, in the

absence of a determ ned best avail abl e technol ogy, shall be of the

hi ghest | evel of economcally feasible desiagn capability for which

there exists generally accepted scientific opinion

(d) Advanced nucl ear enerqgy technol ogy consisting of

generation |IIl technol ogy as defined by the nuclear requlatory

commi ssion; other, later technology: or significant inprovenents

to existing facilities;

(e) Any fuel cell used in the generation of electricity,
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including, but not limted to, a proton exchange nenbrane f uel

cell, phosphoric acid fuel cell, nmolten carbonate fuel cell, or

solid oxide fuel cell;

(f) Advanced solid waste or construction and denolition

debris conversion technology. including, but not linmted to,

advanced stoker technol ogy. and advanced fl uidi zed bed

gasification technology, that results in neasurabl e greenhouse gas

eni ssions _reductions as cal cul ated pursuant to the United States

environnmental protection agency's waste reduction nodel (WARM .

(g) Demand-si de managenent and any energy efficiency

i npr ovenent.

(35) "Renewabl e energy resource" neans sol ar photovoltaic or

solar thermal energy, w nd energy, power produced by a

hydroel ectric facility, geothermal enerqy, fuel derived fromsolid

wastes, as defined in section 3734.01 of the Revised Code, through

fractionation, biological deconposition, or other process that

does not principally involve conbustion, bionmass eneray,

biologically derived nethane gas. or energy derived from

nontr eat ed by-products of the pul ping process or wood

manuf acturing process, including bark, wood chips, sawdust, and

lignin in spent pul ping liguors. "Renewabl e energy resource"

includes, but is not limted to, any fuel cell used in the

generation of electricity, including, but not limted to, a proton

exchange nmenbrane fuel cell. phosphoric acid fuel cell. nolten

carbonate fuel cell, or solid oxide fuel cell; w nd turbine

located in the state's territorial waters of Lake Erie; storage

facility that will pronpte the better utilization of a renewabl e

energy resource that primarily generates off peak: or distributed

generation systemused by a custoner to generate electricity from

any such energy. As used in division (A (35) of this section,

"hydroelectric facility" nmeans a hydroelectric generating facility
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that is located at a damon a river, or on any water discharged to

ariver, that is within or bordering this state or within or

bordering an adjoining state and neets all of the foll ow ng

st andar ds:

(a) The facility provides for river flows that are not

detrinental for fish, wildlife, and water quality. including

seasonal flow fluctuations as defined by the applicable |icensing

agency for the facility.

(b) The facility denonstrates that it conplies with the water

quality standards of this state, which conpliance nmay consi st of

certification under Section 401 of the "d ean Water Act of 1977."
91 Stat. 1598, 1599, 33 U.S.C. 1341, and denpnstrates that it has

not contributed to a finding by this state that the river has

i npai red water quality under Section 303(d) of the "Cd ean Wter
Act of 1977." 114 Stat. 870, 33 U.S.C. 1313.

(c) The facility conplies with mandatory prescriptions

regarding fish passage as required by the federal energy

requl atory conmmission license issued for the project, regarding

fish protection for riverine, anadronpus., and catadronus fish

(d) The facility conplies with the recommendati ons of the

Chi o environnental protection agency and with the terns of its

federal energy requlatory comm ssion |license regardi ng watershed

protection, mtigation, or enhancenent, to the extent of each

agency's respective jurisdiction over the facility.

(e) The facility conplies with provisions of the "Endangered
Species Act of 1973." 87 Stat. 884, 16 U.S.C. 1531 to 1544, as

anended.

(f) The facility does not harmcultural resources of the

area. This can be shown through conpliance with the terns of its

federal energy requlatory commssion license or, if the facility
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is not requlated by that conm ssion, through devel opnent of a plan

approved by the Chio historic preservation office, to the extent

it has jurisdiction over the facility.

(g) The facility conplies with the terns of its federal

enerqy requlatory comnmi ssion |license or exenption that are rel ated

to recreational access, accommpbdation, and facilities or, if the

facility is not requlated by that commi ssion, the facility

conplies with simlar requirenents as are recommended by resource

agencies, to the extent they have jurisdiction over the facility;

and the facility provides access to water to the public w thout

fee or charge.

(h) The facility is not recommended for renpval by any

federal agency or agency of any state, to the extent the

particul ar agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric
servi ce conmponent shall be deenmed a conpetitive retail electric
service if the service conponent is conpetitive pursuant to a
decl aration by a provision of the Revised Code or pursuant to an
order of the public utilities conm ssion authorized under division
(A) of section 4928.04 of the Revised Code. Oherw se, the service
conmponent shall be deermed a nonconpetitive retail electric

servi ce.

Sec. 4928.02. It is the policy of this state to do the
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foll owi ng throughout this state beginnringonthe starting dateof
- . I . co-
(A) Ensure the availability to consuners of adequate,
reliable, safe, efficient, nondiscrininatory, and reasonably

priced retail electric service;

(B) Ensure the availability of unbundl ed and conparabl e
retail electric service that provides consuners with the supplier
price, terns, conditions, and quality options they elect to neet

their respective needs;

(O Ensure diversity of electricity supplies and suppliers,
by giving consuners effective choices over the selection of those
supplies and suppliers and by encouragi ng the devel oprment of

distributed and small generation facilities;

(D) Encourage innovation and market access for cost-effective

suppl y- and demand-side retail electric service including, but not

limted to, demand-si de managenent, tine-differentiated pricing,

and i npl enentati on of advanced netering infrastructure;

(E) Encourage cost-effective and efficient access to
informati on regardi ng the operation of the transm ssion and
di stribution systens of electric utilities in order to pronote
both effective custoner choice of retail electric service and the

devel opnent of perfornmance standards and targets for service

quality for all consuners, including annual achi evenent reports

witten in plain | anguage;

(F) Ensure that an electric utility's transm ssion and

distribution systens are available to a custoner-generator or

owner of distributed generation, so that the custoner-generator or

owner can nmarket and deliver the electricity it produces:;

(G Recogni ze the continuing emergence of conpetitive
electricity nmarkets through the devel opnent and i npl enentati on of

flexible regulatory treatnent;
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{S-(H) Ensure effective conpetition in the provision of
retail electric service by avoiding anticonpetitive subsidies
flowing froma nonconpetitive retail electric service to a
conmpetitive retail electric service or to a product or service

other than retail electric service, and vice versa, including by

prohibiting the recovery of any generation-related costs through

distribution or transni ssion rates;

{H-(1) Ensure retail electric service consuners protection
agai nst unreasonabl e sal es practices, narket deficiencies, and

mar ket power ;

H-(J) Provide coherent, transparent neans of giving

appropriate incentives to technol ogi es that can adapt successfully

to potential environnental nmandates;

(K) Encourage inplenentation of distributed generation across

custoner classes through reqular review and updating of

adm ni strative rules governing critical issues such as, but not

limted to, interconnection standards, standby charges, and net

nmetering:

(L) Protect at-risk popul ations, including, but not linted

to, when considering the inplenentati on of any new advanced enerqy

or_renewabl e enerqgy resource;

(M_ Encourage the education of small busi ness owners in this

state regarding the use of, and encourage the use of, energy

efficiency prograns and alternative enerqy resources in their

busi nesses:

(N) Facilitate the state's effectiveness in the gl obal

economny.

In carrving out this policy, the commi ssion shall consi der

rules as they apply to the costs of electric distribution

infrastructure, including, but not limted to, |line extensions,

for the purpose of devel opnent in this state.
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Sec. 4928.05. (A)(1) On and after the starting date of
conpetitive retail electric service, a conpetitive retail electric
service supplied by an electric utility or electric services
conmpany shall not be subject to supervision and regul ation by a
muni ci pal corporation under Chapter 743. of the Revised Code or by
the public utilities comm ssion under Chapters 4901. to 4909.
4933., 4935., and 4963. of the Revised Code, except seetion
sections 4905.10 and 4905.31, division (B) of section 4905.33, and
sections 4905. 35 and 4933.81 to 4933.90; except sections 4905. 06,
4935. 03, 4963.40, and 4963.41 of the Revised Code only to the

extent related to service reliability and public safety; and

except as otherw se provided in this chapter. The conmission's
authority to enforce those excepted provisions with respect to a
conpetitive retail electric service shall be such authority as is
provided for their enforcenment under Chapters 4901. to 4909.
4933., 4935., and 4963. of the Revised Code and this chapter.

Nothing in this division shall be construed to limt the

conmmi ssion's authority under sections 4928.141 to 4928. 144 of the
Revi sed Code.

On and after the starting date of conpetitive retail electric
service, a conpetitive retail electric service supplied by an
el ectric cooperative shall not be subject to supervision and
regul ati on by the comi ssion under Chapters 4901. to 4909., 4933.
4935., and 4963. of the Revised Code, except as otherw se
expressly provided in sections 4928.01 to 4928.10 and 4928. 16 of
t he Revi sed Code.

(2) On and after the starting date of conpetitive retai
el ectric service, a nonconpetitive retail electric service
supplied by an electric utility shall be subject to supervision
and regul ation by the comi ssion under Chapters 4901. to 4909.,
4933., 4935., and 4963. of the Revised Code and this chapter, to
the extent that authority is not preenpted by federal |aw. The
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conmmi ssion's authority to enforce those provisions with respect to
a nonconpetitive retail electric service shall be the authority
provi ded under those chapters and this chapter, to the extent the
authority is not preenpted by federal |aw. Notw thstanding
Chapters 4905. and 4909. of the Revised Code, conmission authority

under this chapter shall include the authority to provide for the

recovery, through a reconcilable rider on an electric distribution

utility's distribution rates, of all transm ssion and

transm ssion-related costs, including ancillary and congestion

costs, inposed on or charged to the utility by the federal enerqgy

regulatory comm Sssion or _a reqgional transn Ssion organi zation,

i ndependent transni ssion operator. or simlar organi zation

approved by the federal energy requl atory comm ssion.

The commi ssion shall exercise its jurisdiction with respect
to the delivery of electricity by an electric utility in this
state on or after the starting date of conpetitive retail electric
service so as to ensure that no aspect of the delivery of
electricity by the utility to consunmers in this state that
consi sts of a nonconpetitive retail electric service is

unr egul at ed.

On and after that starting date, a nonconpetitive retail
el ectric service supplied by an electric cooperative shall not be
subj ect to supervision and regul ation by the conmm ssion under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised
Code, except sections 4933.81 to 4933.90 and 4935.03 of the
Revi sed Code. The commission's authority to enforce those excepted
sections with respect to a nonconpetitive retail electric service
of an electric cooperative shall be such authority as is provided
for their enforcenent under Chapters 4933. and 4935. of the
Revi sed Code.

(B) Nothing in this chapter affects the authority of the
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conmmi ssion under Title XLI X of the Revised Code to regul ate an
electric light conmpany in this state or an electric service
supplied in this state prior to the starting date of conpetitive

retail electric service.

Sec. 4928.09. (A)(1) No person shall operate in this state as
an electric utility, an electric services conpany, e a billing

and collection agent, or a regional transm ssion organi zation

approved by the federal energy requl atory comni ssi on and having

the responsibility for maintaining reliability in all or part of

this state on and after the starting date of conpetitive retai
el ectric service unless that person first does both of the

fol |l ow ng:

(a) Consents irrevocably to the jurisdiction of the courts of
this state and service of process in this state, including,
without limtation, service of summbnses and subpoenas, for any
civil or crimnal proceeding arising out of or relating to such
operation, by providing that irrevocabl e consent in accordance
with division (A)(4) of this section;

(b) Designates an agent authorized to receive that service of
process in this state, by filing with the conm ssion a docunent

desi gnati ng that agent.

(2) No person shall continue to operate as such an electric
utility, electric services conpany, e+ billing and collection

agent, or regional transm ssion organi zation described in division

(A (1) of this section unless that person continues to consent to

such jurisdiction and service of process in this state and
continues to designate an agent as provided under this division,
by refiling in accordance with division (A)(4) of this section the
appropriate docunents filed under division (A)(1) of this section
or, as applicable, the appropriate anmended docunents filed under

division (A)(3) of this section. Such refiling shall occur during
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the nmonth of Decenber of every fourth year after the initial

filing of a docunent under division (A)(1) of this section

(3) If the address of the person filing a docunent under
division (A) (1) or (2) of this section changes, or if a person's
agent or the address of the agent changes, fromthat listed on the
nost recently filed of such docunments, the person shall file an

anended documrent containing the new infornation

(4) The consent and designation required by divisions (A)(1)
to (3) of this section shall be in witing, on forns prescribed by
the public utilities comri ssion. The original of each such
docunment or amended docunent shall be | egible and shall be filed
with the conmission, with a copy filed with the office of the

consuners' counsel and with the attorney general's office.

(B) A person who enters this state pursuant to a sunmons,
subpoena, or other form of process authorized by this section is
not subject to arrest or service of process, whether civil or
crimnal, in connection with other matters that arose before the
person's entrance into this state pursuant to such summons,

subpoena, or other form of process.

(C© Divisions (A) and (B) of this section do not apply to any

of the follow ng:

(1) A corporation incorporated under the laws of this state
that has appointed a statutory agent pursuant to section 1701. 07
or 1702.06 of the Revised Code;

(2) A foreign corporation licensed to transact business in
this state that has appointed a designated agent pursuant to
section 1703. 041 of the Revised Code;

(3) Any other person that is a resident of this state or that
files consent to service of process and desighates a statutory

agent pursuant to other laws of this state.
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supplier to provide retail electric generation service to
custonmers within the certified territory of the an electric
distribution utility shall result in the supplier's custoners,
after reasonable notice, defaulting to the utility's standard
service of fer #iled under division{A)rof this seection sections
4928. 141, 4928.142, and 4928. 143 of the Revised Code until the

cust omer chooses an alternative supplier. A supplier is deened

under this divisien section to have failed to provide such service
if the commi ssion finds, after reasonable notice and opportunity

for hearing, that any of the follow ng conditions are net:

H5-(A) The supplier has defaulted on its contracts with

custoners, is in receivership, or has filed for bankruptcy.

2-(B) The supplier is no | onger capable of providing the

servi ce.

33(C) The supplier is unable to provide delivery to
transm ssion or distribution facilities for such period of time as
nmay be reasonably specified by comr ssion rul e adopted under
division (A) of section 4928.06 of the Revi sed Code.

4-(D) The supplier's certification has been suspended,
conditionally rescinded, or rescinded under division (D) of
section 4928.08 of the Revised Code.

Sec. 4928.141. (A) Beqginning January 1, 2009, an electric

distribution utility shall provide consuners, on a conparabl e and

nondi scrim natory basis within its certified territory, a standard

service offer of all conpetitive retail electric services

necessary to maintain essential electric service to consuners,

including a firmsupply of electric generation service. To that

end, the electric distribution utility shall apply to the public

utilities conm ssion to establish the standard service offer in
accordance with section 4928. 142 or 4928. 143 of the Revi sed Code

and, at its discretion, may apply sinultaneously under both
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sections, except that the utility's first standard service offer

application at mninmumshall include a filing under section
4928. 143 of the Revised Code. Only a standard service offer
aut hori zed in accordance with section 4928. 142 or 4928. 143 of the

Revi sed Code., shall serve as the utility's standard service offer

for the purpose of conmpliance with this section; and that standard

service offer shall serve as the utility's default standard

service offer for the purpose of section 4928.14 of the Revised

Code. Notwi t hstandi ng the foregoing provision, the rate plan of an

electric distribution utility shall continue for the purpose of

the utility's conpliance with this division until a standard

service offer is first authorized under section 4928.142 or

4928. 143 of the Revised Code., and, as applicable, pursuant to
division (D) of section 4928.143 of the Revised Code, any rate

pl an that extends beyond Decenber 31, 2008, shall continue to be

in effect for the subject electric distribution utility for the

duration of the plan's term A standard service offer under
section 4928. 142 or 4928. 143 of the Revised Code shall exclude any

previously authorized all owances for transition costs, with such

exclusion being effective on and after the date that the all owance

is scheduled to end under the utility's rate plan.

(B) The commission shall set the tine for hearing of a filing

under section 4928. 142 or 4928. 143 of the Revi sed Code, send

witten notice of the hearing to the electric distribution

utility, and publish notice in a newspaper of general circulation

in each county in the utility's certified territory. The

conmmi ssion shall adopt rules regarding filings under those

sections.

Sec. 4928.142. (A) For the purpose of conplying with section
4928. 141 of the Revised Code and subject to division (D) of this
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section and, as applicable, subject to the rate plan requirenent
of division (A) of section 4928.141 of the Revised Code, an

electric distribution utility may establish a standard service

offer price for retail electric generation service that is

delivered to the utility under a market-rate offer

(1) The market-rate offer shall be deternm ned through a

conpetitive bidding process that provides for all of the

foll owi ng:

(a) Open, fair, and transparent conpetitive solicitation

(b) d ear product definition;

(c) Standardi zed bid evaluation criteria;

(d) Oversight by an independent third party that shall design

the solicitation, adm nister the bidding. and ensure that the

criteria specified in division (A(1)(a) to (c) of this section

are net;

(e) Evaluation of the submitted bids prior to the sel ection

of the |l east-cost bid winner or w nners.

No generation supplier shall be prohibited fromparticipating

in the bidding process.

(2) The public utilities conmm ssion shall nodify rules, or

adopt new rul es as necessary. concerning the conduct of the

conpetitive bidding process and the qualifications of bidders,

which rules shall foster supplier participation in the bidding

process and shall be consistent with the requirenments of division
(A) (1) of this section

(B) Prior to initiating a conpetitive bidding process for a

narket-rate offer under division (A) of this section., the electric

distribution utility shall file an application with the

conmi ssion. An electric distribution utility may file its

application with the comm ssion prior to the effective date of the
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commi ssion rul es required under division (A (2) of this section,

and, as the conm ssion deterni nes necessary, the utility shal

inmmedi ately conformits filing to the rules upon their taking

ef fect.

An application under this division shall detail the electric

distribution utility's proposed conpliance with the requirenents

of division (A)(1) of this section and with conmm ssion rul es under

division (A (2) of this section and denpnstrate that all of the

followi ng requirenents are net

(1) The electric distribution utility or its transnission

service affiliate belongs to at | east one regional transn SSion

organi zation that has been approved by the federal enerqgy

requl atory conmmi ssion; or there otherwi se is conparabl e and

nondi scrim natory access to the electric transm ssion qrid.

(2) Any such regional transni ssion organi zation has a

nar ket - noni tor _function and the ability to take actions to

identify and mitigate market power or the electric distribution

utility's market conduct: or a simlar market nonitoring function

exists with comensurate ability to identify and nonitor narket

conditions and mitigate conduct associated with the exercise of

nar ket power.

(3) A published source of information is available publicly

or through subscription that identifies pricing informtion for

traded electricity on- and off-peak energy products that are

contracts for delivery beginning at least two vears fromthe date

of the publication and is updated on a regqular basis.

The commi ssion shall initiate a proceeding and. within ninety

days after the application's filing date, shall determ ne by order

whet her the electric distribution utility and its nmarket-rate

offer neet all of the foregoing requirenents. If the finding is

positive, the electric distribution utility may initiate its
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conpetitive bidding process. If the finding is negative as to one

or nore requirenents, the commission in the order shall direct the

electric distribution utility regarding how any deficiency may be

renedied in a tinely manner to the conmm ssion's satisfaction

otherwise, the electric distribution utility shall w thdraw the

application. However, if such remedy is made and the subsequent

finding is positive and also if the electric distribution utility

made a sinul taneous filing under this section and section 4928. 143

of the Revised Code, the utility shall not initiate its

conpetitive bid until at |east one hundred fifty days after the

filing date of those applications.

(C) Upon the conpletion of the conpetitive bidding process

aut hori zed by divisions (A and (B) of this section, including for

t he purpose of division (D) of this section, the comm ssion shal

select the | east-cost bid wi nner or winners of that process, and

such selected bid or bids, as prescribed as retail rates by the

conm ssion, shall be the electric distribution utility's standard

service offer unless the conm ssion., by order issued before the

third calendar day follow ng the conclusion of the conpetitive

bi ddi ng process for the nmarket rate offer, determ nes that one or

nore of the following criteria were not net:

(1) Each portion of the bidding process was oversubscribed,

such that the anmpunt of supply bid upon was greater than the

amount of the | oad bid out.

(2) There were four or nore bidders.

(3) At least twenty-five per cent of the load is bid upon by

one or nore persons other than the electric distribution utility.

Al costs incurred by the electric distribution utility as a

result of or related to the conpetitive bidding process or to

procuring generation service to provide the standard service

offer, including the costs of energy and capacity and the costs of
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all other products and services procured as a result of the

conpetitive bidding process, shall be tinmely recovered through the

standard service offer price, and, for that purpose, the

conm ssion _shall approve a reconciliation nechanism other

recovery nechanism or a conbination of such nechani sns for the

utility.

(D) The first application filed under this section by an

electric distribution utility that, as of the effective date of

this section, directly owns, in whole or in part, operating

electric generating facilities that had been used and useful in

this state shall require that a portion of that utility's standard

service offer load for the first five vears of the nmarket rate

of fer be conpetitively bid under division (A of this section as

follows: ten per cent of the load in year one and not |ess than

twenty per cent in vear two, thirty per cent in vear three, forty

per cent in year four, and fifty per cent in year five. Consistent

with those percentages, the conm ssion shall deternm ne the actua

percent ages for each year of years one through five. The standard

service offer price for retail electric generation service under

this first application shall be a proportionate blend of the bid

price and the generation service price for the rennining standard

service offer load. which latter price shall be equal to the

electric distribution utility's nost recent standard service offer

price, adjusted upward or downward as the conm ssion deterni nes

reasonable, relative to the jurisdictional portion of any known

and neasurabl e changes fromthe [ evel of any one or nore of the

following costs as reflected in that nbst recent standard service

offer price:

(1) The electric distribution utility's prudently incurred

cost of fuel used to produce electricity;

(2) Its prudently incurred purchased power costs:
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(3) Its prudently incurred costs of satisfying the supply and

denmand portfolio requirements of this state, including, but not

limted to, renewabl e energy resource and energy efficiency

requi r enents

(4) Its costs prudently incurred to conply with environnenta

| aws and requl ations, with consideration of the derating of any

facility associated with those costs.

In maki ng any adjustnment to the npst recent standard service

offer price on the basis of costs described in division (D) of

this section, the comm ssion shall include the benefits that may

beconme available to the electric distribution utility as a result

of or in connection with the costs included in the adjustnent.

including, but not limted to, the utility's receipt of em ssions

credits or its receipt of tax benefits or of other benefits, and,

accordingly, the conm ssion nmay inpose such conditions on the

adj ustment to ensure that any such benefits are properly aligned

with the associated cost responsibility. The conmmi ssion shall al so

determ ne how such adjustnments will affect the electric

distribution utility's return on conmbn _equity that may be

achi eved by those adjustnents. The comm ssion shall not apply its

consideration of the return on commbn equity to reduce any

adj ust ment s _aut hori zed under this division unless the adjustnments

will cause the electric distribution utility to earn a return on

common equity that is significantly in excess of the return on

conmmbn _equity that is earned by publicly traded conpani es,

including utilities, that face conparabl e business and fi nanci al

risk., with such adjustments for capital structure as may be

appropriate. The burden of proof for denpnstrating that

significantly excessive earnings will not occur shall be on the

electric distribution utility.

Additionally, the comm ssion nmay adjust the electric

distribution utility's nost recent standard service offer price by
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such just and reasonabl e amobunt that the comm ssion detern nes

necessary to address any energency that threatens the utility's

financial integrity or to ensure that the resulting revenue

avai lable to the utility for providing the standard service offer

is not so inadequate as to result, directly or indirectly, in a

taking of property without conpensation pursuant to Section 19 of

Article I, Chio Constitution. The electric distribution utility

has the burden of denobnstrating that any adjustnment to its nost

recent standard service offer price is proper in accordance with

this division.

(E) Beginning in the second vear of a blended price under

division (D) of this section and notw thstandi ng any ot her

requi renent of this section, the conmi ssion may alter

prospectively the proportions specified in that division to

nmtigate any effect of an abrupt or significant change in the

electric distribution utility's standard service offer price that

would otherwise result in general or with respect to any rate

group or rate schedule but for such alteration. Any such

alteration shall be nade not npore often than annually. and the

commi ssion shall not, by altering those proportions and in any

event, including because of the length of tinme, as authorized

under division (C of this section, taken to approve the narket

rate offer, cause the duration of the blending period to exceed

ten years as counted fromthe effective date of the approved

narket rate offer. Additionally, any such alteration shall be

limted to an alteration affecting the prospective proportions

used during the blending period and shall not affect any bl ending

proportion previously approved and applied by the comm ssi on under

this division.

(F) An electric distribution utility that has received

conm ssion approval of its first application under division (C of

this section shall not, nor ever shall be authorized or required
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by the comrission to, file an application under section 4928. 143
of the Revi sed Code.

Sec. 4928.143. (A) For the purpose of conplying with section

4928.141 of the Revised Code, an electric distribution utility nay

file an application for public utilities conm ssion approval of an

electric security plan as prescribed under division (B) of this

section. The utility may file that application prior to the

effective date of any rules the conm ssion nay adopt for the

pur pose of this section, and, as the comm ssion detern nes

necessary, the utility imediately shall conformits filing to

those rules upon their taking effect.

(B) Notwi thstanding any other provision of Title XLIX of the

Revi sed Code to the contrary except division (D) of this section
divisions (1), (J), and (K) of section 4928.20. division (E) of
section 4928.64, and section 4928.69 of the Revi sed Code:

(1) An electric security plan shall include provisions

relating to the supply and pricing of electric generation service.

In addition, if the proposed electric security plan has a term

| onger than three years, it may include provisions in the plan to

permt the commi ssion to test the plan pursuant to division (E) of

this section and any transitional conditions that should be

adopted by the conmi ssion if the conmission terninates the plan as

aut hori zed under that division.

(2) The plan may provide for or include, without limtation

any of the foll ow ng:

(a) Autommtic recovery of any of the follow ng costs of the

electric distribution utility, provided the cost is prudently

i ncurred: the cost of fuel used to generate the electricity

supplied under the offer: the cost of purchased power supplied

under the offer, including the cost of energy and capacity., and

i ncl udi ng purchased power acquired froman affiliate; the cost of
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em ssion all owances; and the cost of federally mandated carbon or

energy taxes;

(b) A reasonabl e all owance for construction work in progress

for any of the electric distribution utility's cost of

constructing an electric generating facility or for an

environnmental expenditure for any electric generating facility of

the electric distribution utility, provided the cost is incurred

or the expenditure occurs on or after January 1, 2009. Any such

al | owance shall be subject to the construction work in progress

allowance |limtations of division (A of section 4909.15 of the

Revi sed Code., except that the conm ssion nmay authorize such an

al | owance upon the incurrence of the cost or occurrence of the

expenditure. No such allowance for generating facility

construction shall be authorized, however, unless the comni ssion

first determnes in the proceeding that there is need for the

facility based on resource planning projections subnmtted by the

electric distribution utility. Further, no such all owance shall be

aut hori zed unless the facility's construction was sourced through

a conpetitive bid process, regardi ng which process the conni ssion

may adopt rules. An all owance approved under division (B)(2)(b) of

this section shall be established as a nonbypassabl e surcharge for

the life of the facility.

(c) The establishment of a nonbypassabl e surcharge for the

life of an electric generating facility that is owned or operated

by the electric distribution utility, was sourced through a

conpetitive bid process subject to any such rules as the

commi ssion adopts under division (B)Y(2)(b) of this section, and is

new v used and useful on or after January 1, 2009, which surcharge

shall cover all costs of the utility specified in the application

excludi ng costs recovered through a surcharge under diVvision

(B)(2)(b) of this section. However, no surcharge shall be

aut hori zed unl ess the comm ssion first determnes in the
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proceeding that there is need for the facility based on resource

pl anni ng projections submtted by the electric distribution

utility. Additionally, if a surcharge is authorized for a facility

pursuant to plan approval under division (C of this section and

as a condition of the continuation of the surcharge., the electric

distribution utility shall dedicate to Chio consuners the capacity

and energy and the rate associated with the cost of that facility.

Bef ore the conmm ssi on authorizes any surcharge pursuant to this

division, it nay consider, as applicable, the effects of any

deconni ssi oni ng, deratings, and retirenents.

(d) Terns, conditions, or charges relating to limtations on

custoner shopping for retail electric generation service,

bypassability, standby, back-up., or supplenental power service,

default service, carrying costs, anortization periods, and

accounting or deferrals, including future recovery of such

deferrals, as would have the effect of stabilizing or providing

certainty regarding retail electric service;

(e) Autonmtic increases or decreases in _any conmponent of the

standard service offer price;

(f) Provisions for the electric distribution utility to

securitize any phase-in, inclusive of carrving charges, of the

utility's standard service offer price, which phase-in is

aut hori zed in accordance with section 4928. 144 of the Revised

Code: and provisions for the recovery of the utility's cost of

securitization

(d) Provisions relating to transnm ssion, ancillary,

congestion, or any related service required for the standard

service offer, including provisions for the recovery of any cost

of such service that the electric distribution utility incurs on

or after that date pursuant to the standard service offer
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(h) Provisions regarding the utility's distribution service,

including, without limtation and notwi thstandi ng any provision of

Title XLI X of the Revised Code to the contrary, provisions

regarding single issue ratenmking. a revenue decoupling nechani sm

or _any other incentive ratenmaking, and provisions reqgarding

distribution infrastructure and noderni zati on i ncentives for the

electric distribution utility. The latter may include a |long-term

energy delivery infrastructure nodernization plan for that utility

or any plan providing for the utility's recovery of costs,

i ncluding | ost revenue, shared savings, and avoi ded costs, and a

just and reasonable rate of return on such infrastructure

noderni zation. As part of its deternmination as to whether to all ow

in an electric distribution utility's electric security plan

i ncl usi on of any provision described in division (B)(2)(h) of this

section, the commission shall exanine the reliability of the

electric distribution utility's distribution system and ensure

that custoners' and the electric distribution utility's

expectations are aligned and that the electric distribution

utility is placing sufficient enphasis on and dedi cating

sufficient resources to the reliability of its distribution

system

(i) Provisions under which the electric distribution utility

may i npl enent _econoni ¢ _devel opnent, job retention, and eneray

efficiency progranms, which provisions may all ocate program costs

across all classes of custoners of the utility and those of

electric distribution utilities in the sanme hol di ng conpany

system

(© (1) The burden of proof in the proceeding shall be on the

electric distribution utility. The comm ssion shall issue an order

under this division for an initial application under this section

not later than one hundred fifty days after the application's

filing date and, for any subsequent application by the utility
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under this section, not later than two hundred seventy-five days

after the application's filing date. Subject to division (D) of

this section, the comm ssion by order shall approve or nodify and

approve an application filed under division (A) of this section if

it finds that the electric security plan so approved. including

its pricing and all other terns and conditions, including any

deferrals and any future recovery of deferrals, is nore favorable

in the aggregate as conpared to the expected results that would

ot herwi se apply under section 4928.142 of the Revi sed Code.

Additionally, if the comm ssion so approves an application that

contains a surcharge under division (BY(2)(b) or (c) of this

section, the commi ssion shall ensure that the benefits derived for

any purpose for which the surcharge is established are reserved

and made available to those that bear the surcharge. O herw se,

the conmi ssi on by order shall di sapprove the application

(2)(a) If the conmission nodifies and approves an application

under _division (O (1) of this section, the electric distribution

utility may withdraw the application, thereby ternmnating it. and

may file a new standard service offer under this section or a

standard service offer under section 4928.142 of the Revi sed Code.

(b) If the utility term nates an application pursuant to

division (Q(2)(a) of this section or if the conmi ssion

di sapproves an application under division (€ (1) of this section,

the conm ssion shall issue such order _as is necessary to continue

the provisions, terns, and conditions of the utility's nobst recent

standard service offer. along with any expected increases or

decreases in fuel costs fromthose contained in that offer, unti

a subsequent offer is authorized pursuant to this section or

section 4928.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirenent of division (A) of

section 4928.141 of the Revised Code, if an electric distribution
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utility that has a rate plan that extends beyond Decenber 31,

2008, files an application under this section for the purpose of

its conpliance with division (A) of section 4928.141 of the

Revi sed Code, that rate plan and its terns and conditions are

hereby incorporated into its proposed electric security plan and

shall continue in effect until the date schedul ed under the rate

plan for its expiration, and that portion of the electric security

pl an shall not be subject to comm ssion approval or di sapproval

under division (C) of this section, and the earnings test provided

for in division (F) of this section shall not apply until after

the expiration of the rate plan. However, that utility may include

in its electric security plan under this section, and the

conmi ssion_nmay approve, nodify and approve., or di sapprove subj ect

to division (C) of this section, provisions for the increnental

recovery or the deferral of any costs that are not being recovered

under the rate plan and that the utility incurs during that

continuation period to conply with section 4928.141, division (B)
of section 4928.64, or division (A of section 4928.66 of the
Revi sed Code.

(E) If an electric security plan approved under division (Q

of this section, except one withdrawn by the utility as authorized

under that division, has a term exclusive of phase-ins or

deferrals, that exceeds three years fromthe effective date of the

pl an, the comm ssion shall test the plan in the fourth year, and

if applicable, every fourth vear thereafter., to determ ne whet her

the plan, including its then-existing pricing and all other terns

and conditions, including any deferrals and any future recovery of

deferrals, continues to be nore favorable in the aqggregate and

during the rennining termof the plan as conpared to the expected

results that would otherw se apply under section 4928.142 of the

Revi sed Code. The conmmi ssion shall also determ ne the prospective

effect of the electric security plan to determine if that effect

is substantially likely to provide the electric distribution
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utility with a return on conmon equity that is significantly in

excess of the return on common equity that is likely to be earned

by publicly traded conpanies, including utilities, that face

conparabl e business and financial risk, with such adjustnents for

capital structure as may be appropriate. The burden of proof for

denponstrating that significantly excessive earnings will not occur

shall be on the electric distribution utility. If the test results

are in the negative or the conmission finds that continuation of

the electric security plan will result in a return on equity that

is significantly in excess of the return on conmon equity that is

likely to be earned by publicly traded conpanies, including

utilities, that will face conparabl e business and financial risk,

wi th such adjustnments for capital structure as nmay be appropri ate,

during the bal ance of the plan, the commi ssion may terni nate the

electric security plan, but not until it shall have provided

interested parties with notice and an opportunity to be heard. The

conmi ssi on _nmay i npose such conditions on the plan's term nation as

it considers reasonable and necessary to accommbdate the

transition froman approved plan to the nore advant ageous

alternative. In the event of an electric security plan's

term nation pursuant to this division, the comm ssion shall permt

the continued deferral and phase-in of any amounts that occurred

prior to that term nation and the recovery of those anmpbunts as

cont enpl at ed under that electric security plan.

(F) Wth regard to the provisions that are included in _an

electric security plan under this section, the comm ssion shal

consider, following the end of each annual period of the plan, if

any such adjustnents resulted in excessive earni ngs as neasured by

whet her the earned return on commbn equity of the electric

distribution utility is significantly in excess of the return on

conmmon _equity that was earned during the sane period by publicly

traded conpanies, including utilities, that face conparabl e
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busi ness and financial risk, with such adjustnments for capital

structure as may be appropriate. Consideration also shall be given

to the capital requirenents of future commtted investnents in

this state. The burden of proof for denpnstrating that

significantly excessive earnings did not occur shall be on the

electric distribution utility. If the comm ssion finds that such

adjustnents, in the aggregate, did result in significantly

excessive earnings, it shall require the electric distribution

utility to return to consuners the anount of the excess by

prospective adjustnents; provided that., upon nmeking such

prospective adjustnents, the electric distribution utility shall

have the right to terminate the plan and immediately file an

application pursuant to section 4928. 142 of the Revi sed Code. Upon

termnation of a plan under this division, rates shall be set on

the sanme basis as specified in division (C(2)(b) of this section,

and the conm ssion shall pernmt the continued deferral and

phase-in of any anmpunts that occurred prior to that term nation

and the recovery of those anpunts as contenpl ated under that

electric security plan. In making its determnm nation of

significantly excessive earnings under this division, the

comni ssion shall not consider, directly or indirectly, the

revenue, expenses, or earnings of any affiliate or parent conpany.

Sec. 4928.144. The public utilities conm ssion by order my

aut hori ze any just and reasonabl e phase-in of any electric

distribution utility rate or price established under sections
4928. 141 to 4928. 143 of the Revised Code, and inclusive of

carrying charges, as the conmi ssion considers necessary to ensure

rate or price stability for consuners. If the comm ssion's order

i ncl udes such a phase-in, the order also shall provide for the

creation of requlatory assets pursuant to generally accepted

accounting principles, by authorizing the deferral of incurred
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costs equal to the anount not collected, plus carrying charges on

that anpunt. Further, the order shall authorize the collection of

those deferrals through a nonbypassabl e surcharge on _any such rate

or price so established for the electric distribution utility by

the conmi ssi on

Sec. 4928.145. During a proceedi ng under sections 4928.141 to

4928. 144 of the Revised Code and upon subnission of an appropriate

di scovery request, an electric distribution utility shall nmke

available to the requesting party every contract or agreenent that

is between the utility or any of its affiliates and a party to the

proceedi ng. consuner. electric services conpany, or political

subdi vision and that is relevant to the proceeding., subject to

such protection for proprietary or confidential information as is

determ ned appropriate by the public utilities conm ssion

Sec. 4928.146. Nothing in sections 4928.141 to 4928. 145 of

the Revised Code precludes or prohibits an electric distribution

utility providing conpetitive retail electric service to electric

| oad centers within the certified territory of another such

utility.

Sec. 4928.151. The public utilities comm ssion shall adopt

and enforce rules prescribing a uniform statew de policy

regarding electric transm ssion and distribution |ine extensions

and requisite substations and related facilities that are

reguested by nonresidential custoners of electric utilities, so

that, on and after the effective date of the initial rules so

adopted, all such utilities apply the sane policies and charges to

those custoners. Initial rules shall be adopted not later than six

nonths after the effective date of this section. The rul es shal

address the just and reasonable allocation to and utility recovery
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fromthe reqguesting custoner or other custoners of the utility of

all costs of any such |line extension and any requisite substation

or related facility, including, but not limted to, the costs of

necessary technical studies. operations and mai nt enance costs, and

capital costs, including a return on capital costs.

Sec. 4928.17. (A) Except as otherw se provided in sections
4928. 142 or 4928.143 or 4928.31 to 4928.40 of the Revised Code and

begi nning on the starting date of conpetitive retail electric
service, no electric utility shall engage in this state, either
directly or through an affiliate, in the businesses of supplying a
nonconpetitive retail electric service and supplying a conpetitive
retail electric service, or in the businesses of supplying a
nonconpetitive retail electric service and supplying a product or
service other than retail electric service, unless the utility

i mpl enents and operates under a corporate separation plan that is
approved by the public utilities comm ssion under this section, is
consistent with the policy specified in section 4928.02 of the

Revi sed Code, and achi eves all of the follow ng:

(1) The plan provides, at mninmum for the provision of the
conpetitive retail electric service or the nonelectric product or
service through a fully separated affiliate of the utility, and
the plan includes separate accounting requirenents, the code of
conduct as ordered by the commission pursuant to a rule it shal
adopt under division (A) of section 4928.06 of the Revi sed Code,
and such other measures as are necessary to effectuate the policy

specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing
unfair conpetitive advantage and preventing the abuse of market

power .

(3) The plan is sufficient to ensure that the utility wll

not extend any undue preference or advantage to any affiliate,
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di vision, or part of its own business engaged in the business of
supplying the conpetitive retail electric service or nonelectric
product or service, including, but not limted to, utility
resources such as trucks, tools, office equipnent, office space,
supplies, custonmer and marketing information, advertising, billing
and mailing systenms, personnel, and training, wthout conpensation
based upon fully | oaded enbedded costs charged to the affiliate;
and to ensure that any such affiliate, division, or part will not
recei ve undue preference or advantage fromany affiliate,

di vision, or part of the business engaged in business of supplying
t he nonconpetitive retail electric service. No such utility,
affiliate, division, or part shall extend such undue preference.
Not wi t hst andi ng any other division of this section, a utility's
obligation under division (A (3) of this section shall be

ef fective January 1, 2000.

(B) The conmi ssion nmay approve, nodify and approve, or
di sapprove a corporate separation plan filed with the comn ssion
under division (A) of this section. As part of the code of conduct
requi red under division (A)(1l) of this section, the com ssion
shal | adopt rules pursuant to division (A) of section 4928.06 of
the Revised Code regarding corporate separation and procedures for
plan filing and approval. The rules shall include linmtations on
affiliate practices solely for the purpose of namintaining a
separation of the affiliate's business fromthe business of the
utility to prevent unfair conpetitive advantage by virtue of that
relationship. The rules also shall include an opportunity for any
person having a real and substantial interest in the corporate
separation plan to file specific objections to the plan and
propose specific responses to issues raised in the objections,
whi ch obj ections and responses the conm ssion shall address in its
final order. Prior to conmm ssion approval of the plan, the
conm ssion shall afford a hearing upon those aspects of the plan

that the comm ssion determ nes reasonably require a hearing. The
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commi ssion may reject and require refiling of a substantially

i nadequat e pl an under this section

(© The conmission shall issue an order approving or
nodi fyi ng and approving a corporate separation plan under this
section, to be effective on the date specified in the order, only
upon findings that the plan reasonably conplies with the
requirements of division (A) of this section and will provide for
ongoi ng conpliance with the policy specified in section 4928.02 of
the Revised Code. However, for good cause shown, the conmm ssion
may issue an order approving or nodifying and approving a
corporate separation plan under this section that does not conply
with division (A)(1) of this section but conplies with such
functional separation requirenents as the conm ssion authorizes to
apply for an interimperiod prescribed in the order, upon a
finding that such alternative plan will provide for ongoing
compliance with the policy specified in section 4928.02 of the
Revi sed Code.

(D) Any party may seek an amendnent to a corporate separation
pl an approved under this section, and the comm ssion, pursuant to
a request fromany party or onits own initiative, may order as it
consi ders necessary the filing of an anended corporate separation

plan to refl ect changed circunstances.

(E) Netwthstanding—seetion—4905-20—4905-21—4905-46—o+
490548 of the Revised Code—an No electric distribution utility
may—divest—itself of shall sell or transfer any generating asset
it wholly or partly owns at any tine w thout obtaining prior
conmi ssi on appr oval —subjeet—to—the—provisieons—ef—Fitle X X—of

I . I I Lati I : : i ssion-

T o . , o . i ded | | .
asset-.

Sec. 4928.20. (A The legislative authority of a municipal
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corporation nay adopt an ordi nance, or the board of township
trustees of a township or the board of county commi ssioners of a
county may adopt a resolution, under which, on or after the
starting date of conpetitive retail electric service, it may
aggregate in accordance with this section the retail electrical

| oads | ocated, respectively, within the nunicipal corporation,
townshi p, or unincorporated area of the county and, for that

pur pose, nmay enter into service agreenents to facilitate for those
| oads the sale and purchase of electricity. The legislative
authority or board al so may exercise such authority jointly with
any other such legislative authority or board. For custoners that
are not nercantil e eemrereial custoners, an ordi nance or

resol ution under this division shall specify whether the
aggregation will occur only with the prior, affirmative consent of
each person owni ng, occupying, controlling, or using an electric

| oad center proposed to be aggregated or will occur automatically
for all such persons pursuant to the opt-out requirenments of
division (D) of this section. The aggregation of nercantile
eormreretal custoners shall occur only with the prior, affirmative
consent of each such person owni ng, occupying, controlling, or
using an electric | oad center proposed to be aggregated. Nothing
in this division, however, authorizes the aggregation of the
retail electric |oads of an electric |load center, as defined in
section 4933.81 of the Revised Code, that is located in the
certified territory of a nonprofit electric supplier under
sections 4933.81 to 4933.90 of the Revised Code or an electric

| oad center served by transmi ssion or distribution facilities of a

muni ci pal electric utility.

(B) If an ordi nance or resolution adopted under division (A
of this section specifies that aggregation of custoners that are
not nercantil e eommereial custoners will occur automatically as
described in that division, the ordi nance or resol ution shal

direct the board of elections to submt the question of the
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authority to aggregate to the electors of the respective nunici pal
corporation, township, or unincorporated area of a county at a
special election on the day of the next prinmary or genera
el ection in the municipal corporation, township, or county. The
| egislative authority or board shall certify a copy of the
ordi nance or resolution to the board of elections not |ess than
seventy-five days before the day of the special election. No
ordi nance or resolution adopted under division (A of this section
that provides for an el ection under this division shall take
ef fect unless approved by a majority of the electors voting upon
the ordi nance or resolution at the election held pursuant to this
di vi si on.

(© Upon the applicable requisite authority under divisions
(A) and (B) of this section, the legislative authority or board
shal | devel op a plan of operation and governance for the
aggregation program so authorized. Before adopting a plan under
this division, the legislative authority or board shall hold at
| east two public hearings on the plan. Before the first hearing,
the legislative authority or board shall publish notice of the
hearings once a week for two consecutive weeks in a newspaper of
general circulation in the jurisdiction. The notice shal
sumari ze the plan and state the date, tine, and |ocation of each

heari ng.

(D) No legislative authority or board, pursuant to an
ordi nance or resolution under divisions (A) and (B) of this
section that provides for automatic aggregati on of custoners that
are not nercantil e eemrereial custonmers as described in division
(A) of this section, shall aggregate the electrical |oad of any
el ectric load center located within its jurisdiction unless it in
advance clearly discloses to the person owni ng, occupying,
controlling, or using the load center that the person will be

enrol |l ed automatically in the aggregation programand will remain
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so enrolled unless the person affirnatively elects by a stated
procedure not to be so enrolled. The disclosure shall state

prom nently the rates, charges, and other ternms and conditions of
enroll ment. The stated procedure shall allow any person enrolled
in the aggregation programthe opportunity to opt out of the
program every two three years, w thout paying a switching fee. Any

such person that opts out before the conmencenent of the

aggregation program pursuant to the stated procedure shall default
to the standard service offer provided under éiwsien—(Ar—of
section 4928.14 or division (D) of section 4928.35 of the Revised

Code until the person chooses an alternative supplier

(E)(1) Wth respect to a governnental aggregation for a
muni ci pal corporation that is authorized pursuant to divisions (A)
to (D) of this section, resolutions may be proposed by initiative
or referendum petitions in accordance with sections 731.28 to
731. 41 of the Revised Code.

(2) Wth respect to a governnmental aggregation for a township
or the unincorporated area of a county, which aggregation is
aut hori zed pursuant to divisions (A) to (D) of this section
resol uti ons may be proposed by initiative or referendum petitions
in accordance with sections 731.28 to 731.40 of the Revised Code,

except that:

(a) The petitions shall be filed, respectively, with the
township fiscal officer or the board of county conm ssioners, who
shall performthose duties inposed under those sections upon the

city auditor or village clerk.

(b) The petitions shall contain the signatures of not |ess
than ten per cent of the total nunber of electors in,
respectively, the township or the unincorporated area of the
county who voted for the office of governor at the preceding

general election for that office in that area.
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(F) A governnental aggregator under division (A of this
section is not a public utility engaging in the whol esal e purchase
and resale of electricity, and provision of the aggregated service
is not a wholesale utility transaction. A governnental aggregator
shal | be subject to supervision and regul ation by the public
utilities comm ssion only to the extent of any conpetitive retail
el ectric service it provides and commi ssion authority under this

chapt er.

(G This section does not apply in the case of a mnunicipa
corporation that supplies such aggregated service to electric |oad
centers to which its nmunicipal electric utility also supplies a
nonconpetitive retail electric service through transm ssion or
distribution facilities the utility singly or jointly owns or

oper at es.

(H) A governnental aggregator shall not include in its

aggregation the accounts of any of the foll ow ng:
(1) A customer that has opted out of the aggregation;

(2) A custoner in contract with a certified eorpetitive
electric services conpany retail—eleectricservices provider

(3) A customer that has a special contract with an electric

distribution utility;

(4) A custoner that is not |ocated within the governmenta

aggregator's governnental boundari es;

(5) Subject to division (C) of section 4928.21 of the Revised
Code, a customer who appears on the "do not aggregate" |i st

mai nt ai ned under that section.

(1) Custoners that are part of a governnental aggregation

under this section shall be responsible only for such portion of a

surcharge under section 4928. 144 of the Revised Code that is

proportionate to the benefits, as deternined by the conm ssion
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that the governnental aggregation's custoners as an aggregat ed

group receive. The proportionate surcharge so established shal

apply to each custoner of the governnental aggregation while the

custoner is part of that agagregation. |f a custoner ceases being

such a custoner. the otherw se applicable surcharge shall apply.

Nothing in this section shall result in less than full recovery by

an electric distribution utility of any surcharge authorized under

section 4928. 144 of the Revi sed Code.

(J) On behalf of the custoners that are part of a

gover nnent al aqggregati on under this section and by filing witten

notice with the public utilities conm ssion, the |eqislative

authority that forned or is form ng that governnental aggregation

may elect not to receive standby service within the neani ng of
division (B)(2)(e) of section 4928.143 of the Revised Code from an

electric distribution utility in whose certified territory the

governnental aggregation is |ocated and that operates under an

approved electric security plan under that section. Upon the

filing of that notice, the electric distribution utility shall not

charge any such custoner to whomelectricity is delivered under

the governnental aggregation for the standby service. Any such

consuner that returns to the utility for conpetitive retai

electric service shall pay the market price of power incurred by

the utility to serve that consuner plus any anpunt attributable to

the utility's cost of conpliance with the alternative enerqgy

resource provisions of section 4928.64 of the Revised Code to

serve the consuner. Such market price shall include, but not be

limted to, capacity and energy charges:; all charges associ ated

with the provision of that power supply through the regional

transm ssion organi zation, including, but not linmted to,

transm ssion, ancillary services, congestion, and settlenent and

adni ni strative charges; and all other costs incurred by the

utility that are associated with the procurenent, provision, and

administration of that power supply. as such costs nmay be approved
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by the conni ssion. The period of tine during which the market

price and alternative energy resource anmpunt shall be so assessed

on the consuner shall be fromthe tine the consuner so returns to

the electric distribution utility until the expiration of the

electric security plan. However, if that period of tine is

expected to be nore than two years, the conmi ssion nmay reduce the

tine period to a period of not |less than two years.

(K) The commi ssion shall adopt rules to encourage and pronote

| arge-scal e governnental aggregation in this state. For that

pur pose, the comm ssion shall conduct an immedi ate revi ew of any

rules it has adopted for the purpose of this section that are in

effect on the effective date of the anendnment of this section by
S.B. 221 of the 127th general assenbly. Further, within the

context of an electric security plan under section 4928.143 of the

Revi sed Code, the conm ssion shall consider the effect on

| arge-scal e governnent al agaregati on of any nonbypassabl e

gener ati on charges, however collected, that would be established

under that plan, except any nonbypassabl e generation charge that

relates to a cost incurred by the electric distribution utility,

the deferral of which has been authorized by the conmi ssion prior

to the effective date of the anendnent of this section by S.B. 221

of the 127th general assenbly.

Sec. 4928.24. The public utilities comm ssion shall enploy a

federal enerqgy advocate to nonitor the activities of the federa

energy regul atory conmm ssion and other federal agencies and to

advocate on behalf of the interests of retail electric service

consuners in this state. The attorney general shall represent the

advocate before the federal energy regulatory comm SsSion _and ot her

federal agencies. Anmong ot her duties assigned to the advocate by

the conm ssion, the advocate shall exam ne the val ue of the

participation of this state's electric utilities in reqional

transm ssion organi zations and submt a report to the public
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utilities conmm ssion on whether continued participation of those

utilities is in the interest of those consuners.

Sec. 4928.31. (A) Not later than ninety days after the
effective date of this section, an electric utility supplying
retail electric service in this state on that date shall file with
the public utilities comm ssion a plan for the utility's provision
of retail electric service in this state during the market
devel oprment period. This transition plan shall be in such formas
the comi ssion shall prescribe by rule adopted under division (A
of section 4928.06 of the Revised Code and shall include all of

the foll ow ng:

(1) Arate unbundling plan that specifies, consistent with
divisions (A)(1) to (7) of section 4928.34 of the Revised Code and
any rul es adopted by the comm ssion under division (A of section
4928. 06 of the Revised Code, the unbundl es conponents for electric
generation, transmnission, and distribution service and such ot her
unbundl ed service conponents as the conmi ssion requires, to be
charged by the utility beginning on the starting date of
conmpetitive retail electric service and that includes infornmation

the comm ssion requires to fix and determ ne those conponents;

(2) A corporate separation plan consistent with section
4928. 17 of the Revised Code and any rul es adopted by the
conmm ssion under division (A of section 4928.06 of the Revised
Code;

(3) Such plan or plans as the comm ssion requires to address
operational support systens and any other technical inplenentation
i ssues pertaining to conpetitive retail electric service
consistent with any rul es adopted by the commi ssion under division
(A) of section 4928.06 of the Revised Code;

(4) An enpl oyee assistance plan for providing severance,

retraining, early retirenment, retention, outplacenent, and other
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assi stance for the utility's enpl oyees whose enploynent is

affected by electric industry restructuring under this chapter;

(5) A consumer education plan consistent with former section
4928. 42 of the Revised Code and any rul es adopted by the
conmi ssi on under division (A) of section 4928.06 of the Revised
Code.

A transition plan under this section nmay include tariff terns
and conditions to address reasonabl e requirenents for changing
suppliers, length of coommtnment by a custoner for service, and
such other matters as are necessary to acconmpdate el ectric
restructuring. Additionally, a transition plan under this section
may include an application for the opportunity to receive
transition revenues as authorized under sections 4928.31 to
4928. 40 of the Revised Code, which application shall be consistent
with those sections and any rul es adopted by the conmi ssion under
di vision (A) of section 4928.06 of the Revised Code. The
transition plan also may include a plan for the independent
operation of the utility's transmission facilities consistent with
section 4928.12 of the Revised Code, division (A)(13) of section
4928. 34 of the Revised Code, and any rul es adopted by the
commi ssion under division (A) of section 4928.06 of the Revised
Code.

The commission may reject and require refiling, in whole or

in part, of any substantially inadequate transition plan.

(B) The electric utility shall provide public notice of its
filing under division (A) of this section, in a formand manner
that the conmission shall prescribe by rule adopted under division
(A) of section 4928.06 of the Revised Code. However, the adoption
of rules regarding the public notice under this division,
regarding the formof the transition plan under division (A of
this section, and regarding procedures for expedited di scovery

under division (A) of section 4928.32 of the Revised Code are not
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subject to division (D) of section 111.15 of the Revised Code.

Sec. 4928.34. (A) The public utilities conmm ssion shall not
approve or prescribe a transition plan under division (A or (B)
of section 4928.33 of the Revised Code unless the conmi ssion first

makes all of the follow ng determ nations:

(1) The unbundl ed conponents for the electric transm ssion
conmponent of retail electric service, as specified in the
utility's rate unbundling plan required by division (A (1) of
section 4928.31 of the Revised Code, equal the tariff rates
determ ned by the federal energy regulatory conmission that are in
effect on the date of the approval of the transition plan under
sections 4928.31 to 4928.40 of the Revised Code, as each such rate
is determ ned applicable to each particul ar custoner class and
rate schedul e by the conm ssion. The unbundl ed transm ssi on
conmponent shall include a sliding scale of charges under division
(B) of section 4905.31 of the Revised Code to ensure that refunds
determ ned or approved by the federal energy regulatory comr ssion

are flowed through to retail electric custoners.

(2) The unbundl ed conponents for retail electric distribution
service in the rate unbundling plan equal the difference between
the costs attributable to the utility's transm ssion and
di stribution rates and charges under its schedule of rates and
charges in effect on the effective date of this section, based
upon the record in the nbost recent rate proceeding of the utility
for which the utility's schedul e was established, and the tariff
rates for electric transm ssion service determned by the federal
energy regul atory conmm ssion as described in division (A) (1) of

this section.

(3) Al other unbundl ed conponents required by the conm ssion
in the rate unbundling plan equal the costs attributable to the

particul ar service as reflected in the utility's schedule of rates
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and charges in effect on the effective date of this section

(4) The unbundl ed conponents for retail electric generation
service in the rate unbundling plan equal the residual anopunt
remai ning after the determination of the transm ssion
di stribution, and other unbundl ed conponents, and after any
adj ustments necessary to reflect the effects of the amendnent of
section 5727.111 of the Revised Code by Sub. S.B. No. 3 of the
123rd general assenbly.

(5) Al unbundl ed conponents in the rate unbundling plan have
been adjusted to reflect any base rate reductions on file with the
conmmi ssion and as scheduled to be in effect by Decenmber 31, 2005,
under rate settlenents in effect on the effective date of this
section. However, all earnings obligations, restrictions, or caps
i nposed on an electric utility in a conm ssion order prior to the

effective date of this section are void.

(6) Subject to division (A)(5) of this section, the total of
al |l unbundl ed conponents in the rate unbundling plan are capped
and shall equal during the narket devel opnent period, except as
specifically provided in this chapter, the total of all rates and
charges in effect under the applicabl e bundl ed schedul e of the
electric utility pursuant to section 4905.30 of the Revised Code
in effect on the day before the effective date of this section
including the transition charge determ ned under section 4928. 40
of the Revised Code, adjusted for any changes in the taxation of
electric utilities and retail electric service under Sub. S.B. No.
3 of the 123rd CGeneral Assenbly, the universal service rider
aut hori zed by section 4928.51 of the Revised Code, and the
tenporary rider authorized by section 4928.61 of the Revised Code.
For the purpose of this division, the rate cap applicable to a
custonmer receiving electric service pursuant to an arrangenent
approved by the commi ssion under section 4905.31 of the Revised

Code is, for the termof the arrangenent, the total of all rates
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and charges in effect under the arrangenent. For any rate schedul e
filed pursuant to section 4905.30 of the Revised Code or any
arrangenment subject to approval pursuant to section 4905.31 of the
Revi sed Code, the initial tax-related adjustnent to the rate cap
required by this division shall be equal to the rate of taxation
specified in section 5727.81 of the Revised Code and applicable to
the schedul e or arrangenent. To the extent such total annual

anount of the tax-related adjustnent is greater than or |ess than
the conparabl e ampbunt of the total annual tax reduction
experienced by the electric utility as a result of the provisions
of Sub. S.B. No. 3 of the #23Rb 123rd general assenbly, such

di fference shall be addressed by the conmm ssion through accounting
procedures, refunds, or an annual surcharge or credit to
customers, or through other appropriate nmeans, to avoid placing
the financial responsibility for the difference upon the electric
utility or its shareholders. Any adjustnments in the rate of
taxation specified in 5727.81 of the Revised Code section shal

not occur w thout a correspondi ng adjustnent to the rate cap for
each such rate schedul e or arrangenent. The departnent of taxation
shal | advise the conm ssion and sel f-assessors under section
5727.81 of the Revised Code prior to the effective date of any
change in the rate of taxation specified under that section, and
the comi ssion shall nodify the rate cap to reflect that

adjustnent so that the rate cap adjustment is effective as of the
ef fective date of the change in the rate of taxation. This

di vision shall be applied, to the extent possible, to elimnate
any increase in the price of electricity for custoners that

ot herwi se may occur as a result of establishing the taxes

contenplated in section 5727.81 of the Revised Code.

(7) The rate unbundling plan conplies with any rul es adopted
by the comm ssion under division (A of section 4928.06 of the
Revi sed Code.
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(8) The corporate separation plan required by division (A (2)
of section 4928.31 of the Revised Code conplies with section
4928. 17 of the Revised Code and any rul es adopted by the
commi ssi on under division (A of section 4928.06 of the Revised
Code.

(9) Any plan or plans the comm ssion requires to address
operational support systems and any other technical inplenentation
i ssues pertaining to conpetitive retail electric service conply
with any rul es adopted by the conmi ssion under division (A of
section 4928.06 of the Revised Code.

(10) The enpl oyee assistance plan required by division (A (4)
of section 4928.31 of the Revised Code sufficiently provides
severance, retraining, early retirenent, retention, outplacenent,
and other assistance for the utility's enpl oyees whose enpl oynent

is affected by electric industry restructuring under this chapter.

(11) The consuner education plan required under division
(A) (5) of section 4928.31 of the Revised Code conplies with forner
section 4928.42 of the Revised Code and any rul es adopted by the
conmi ssi on under division (A) of section 4928.06 of the Revised
Code.

(12) The transition revenues for which an electric utility is
aut hori zed a revenue opportunity under sections 4928.31 to 4928. 40
of the Revised Code are the allowable transition costs of the
utility as such costs are determ ned by the conmmi ssion pursuant to
section 4928.39 of the Revised Code, and the transition charges
for the custoner classes and rate schedules of the utility are the
charges determ ned pursuant to section 4928.40 of the Revised
Code.

(13) Any independent transm ssion plan included in the
transition plan filed under section 4928.31 of the Revised Code
reasonably conplies with section 4928.12 of the Revised Code and
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any rul es adopted by the conmi ssion under division (A of section
4928. 06 of the Revised Code, unless the conmm ssion, for good cause
shown, authorizes the utility to defer conpliance until an order
is issued under division (G of section 4928.35 of the Revised
Code.

(14) The utility is in conpliance with sections 4928.01 to
4928. 11 of the Revised Code and any rules or orders of the

conmmi ssi on adopted or issued under those sections.

(15) Al unbundl ed conponents in the rate unbundling plan
have been adjusted to reflect the elimnation of the tax on gross

recei pts i nposed by section 5727.30 of the Revi sed Code.

In addition, a transition plan approved by the conmi ssion
under section 4928.33 of the Revised Code but not containing an
approved i ndependent transnission plan shall contain the express
conditions that the utility will conply with an order issued under
division (G of section 4928.35 of the Revised Code.

(B) Subject to division (E) of section 4928.17 of the Revised
Code, if the comm ssion finds that any part of the transition plan
woul d constitute an abandonment under sections 4905.20 and 4905. 21
of the Revised Code, the conmi ssion shall not approve that part of
the transition plan unless it nmakes the finding required for
approval of an abandonnment application under section 4905.21 of
t he Revised Code. Sections 4905.20 and 4905. 21 of the Revised Code
ot herwi se shall not apply to a transition plan under sections
4928.31 to 4928.40 of the Revised Code.

Sec. 4928.35. (A) Upon approval of its transition plan under
sections 4928.31 to 4928.40 of the Revised Code, an electric
utility shall file in accordance with section 4905.30 of the
Revi sed Code schedul es contai ning the unbundl ed rate conponents
set in the approved plan in accordance with section 4928.34 of the

Revi sed Code. The schedul es shall be in effect for the duration of
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the utility's market devel opnent period, shall be subject to the
cap specified in division (A)(6) of section 4928.34 of the Revised
Code, and shall not be adjusted during that period by the public
utilities conm ssion except as otherw se authorized by division
(B) of this section or as otherw se authorized by federal |aw or
except to reflect any change in tax law or tax regul ation that has

a material effect on the electric utility.

(B) Efforts shall be nade to reach agreenents with electric
utilities in matters of litigation regarding property val uation
i ssues. Irrespective of those efforts, the unbundl ed conponents
for an electric utility's retail electric generation service and
di stribution service, as provided in division (A) of this section,
are not subject to adjustnent for the utility's market devel opnent
period, except that the conmm ssion shall order an equitable
reduction in those conponents for all customer classes to reflect
any refund a utility receives as a result of the resolution of
utility personal property tax valuation litigation that is
resol ved on or after the effective date of this section and not
| ater than Decenber 31, 2005. Imediately upon the issuance of
that order, the electric utility shall file revised rate schedul es
under section 4909. 18 of the Revised Code to effect the order

(© The schedul e under division (A of this section
contai ning the unbundl ed di stribution conponents shall provide
that electric distribution service under the schedule will be
available to all retail electric service custoners in the electric
utility's certified territory and their suppliers on a
nondi scrim natory and comnparabl e basis on and after the starting
date of conpetitive retail electric service. The schedul e al so
shall include an obligation to build distribution facilities when
necessary to provide adequate distribution service, provided that
a customer requesting that service may be required to pay all or

part of the reasonable increnmental cost of the new facilities, in
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accordance with rules, policy, precedents, or orders of the

conmi ssi on.

(D) During the market devel opnent period, an electric
distribution utility shall provide consuners on a conparabl e and
nondi scrim natory basis within its certified territory a standard
service offer of all conpetitive retail electric services
necessary to naintain essential electric service to consumners,
including a firmsupply of electric generation service priced in
accordance with the schedule containing the utility's unbundl ed
generation service conponent. |nmediately upon approval of its
transition plan, the utility shall file the standard service offer
with the comm ssion under section 4909. 18 of the Revi sed Code,
during the market devel opnent period. The failure of a supplier to
deliver retail electric generation service shall result in the
supplier's custoners, after reasonable notice, defaulting to the
utility's standard service offer filed under this division unti
the custoner chooses an alternative supplier. A supplier is deened
under this section to have failed to deliver such service if any

of the conditions specified in divisions{B{1)to{4)of section
4928. 14 of the Revised Code is mnet.

(E) An anendnent of a corporate separation plan contained in
a transition plan approved by the conm ssion under section 4928. 33
of the Revised Code shall be filed and approved as a corporate

separation plan pursuant to section 4928.17 of the Revised Code.

(F) Any change to an electric utility's opportunity to
receive transition revenues under a transition plan approved in
accordance with section 4928. 33 of the Revised Code shall be
aut hori zed only as provided in sections 4928.31 to 4928.40 of the
Revi sed Code.

(G The conmission, by order, shall require each electric
utility whose approved transition plan did not include an

i ndependent transnission plan as described in division (A)(13) of
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section 4928.34 of the Revised Code to be a nenber of, and
transfer control of transmission facilities it owns or controls in
this state to, one or nore qualifying transnission entities, as
described in division (B) of section 4928.12 of the Revised Code,
that are planned to be operational on and after Decenber 31, 2003.
However, the conmm ssion may extend that date if, for reasons
beyond the control of the utility, a qualifying transn ssion
entity is not planned to be operational on that date. The

conmmi ssion's order may specify an earlier date on which the
transnission entity or entities are planned to be operational if
the comi ssion considers it necessary to carry out the policy
specified in section 4928.02 of the Revised Code or to encourage

effective conpetition in retail electric service in this state.

Upon the issuance of the order, each such utility shall file
with the conmission a plan for such i ndependent operation of the
utility's transnission facilities consistent with this division.
The conmmission may reject and require refiling of any

substantially inadequate plan subnitted under this division.

After reasonable notice and opportunity for hearing, the
conm ssion shall approve the plan upon a finding that the plan
Wll result inthe utility's conpliance with the order, this
di vi sion, and any rul es adopted under division (A of section
4928. 06 of the Revised Code. The approved i ndependent transm ssion
pl an shall be deened a part of the utility's transition plan for
pur poses of sections 4928.31 to 4928.40 of the Revi sed Code.

Sec. 4928.61. (A) There is hereby established in the state
treasury the advanced energy fund, into which shall be deposited
al | advanced energy revenues renitted to the director of
devel oprment under division (B) of this section, for the exclusive
pur poses of funding the advanced energy program created under

section 4928.62 of the Revised Code and paying the programs
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adm ni strative costs. Interest on the fund shall be credited to
t he fund.

(B) Advanced energy revenues shall include all of the

fol |l ow ng:

(1) Revenues remtted to the director after collection by
each electric distribution utility in this state of a tenporary
rider on retail electric distribution service rates as such rates
are determned by the public utilities comr ssion pursuant to this
chapter. The rider shall be a uniform anount statew de, deternined
by the director of devel opnment, after consultation with the public
benefits advisory board created by section 4928.58 of the Revised
Code. The anount shall be determ ned by dividing an aggregate
revenue target for a given year as determ ned by the director
after consultation with the advisory board, by the number of
custoners of electric distribution utilities in this state in the
prior year. Such aggregate revenue target shall not exceed nore
than fifteen nmillion dollars in any year through 2005 and shal
not exceed nore than five mllion dollars in any year after 2005.
The rider shall be inposed beginning on the effective date of the
amendnent of this section by Sub. H B. 251 of the 126th general

assenbly, January 4, 2007, and shall term nate at the end of ten

years following the starting date of conpetitive retail electric
service or until the advanced energy fund, including interest,

reaches one hundred mllion dollars, whichever is first.

(2) Revenues from paynments, repaynents, and coll ections under

t he advanced energy program and from program i ncone;

(3) Revenues renmitted to the director after collection by a
muni ci pal electric utility or electric cooperative in this state
upon the utility's or cooperative's decision to participate in the

advanced energy fund;

(4) Revenues fromrenewabl e energy conpliance paynents as
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provi ded under division (C(2) of section 4928.64 of the Revised
Code;

(5) Revenue fromforfeitures under division (C of section
4928.66 of the Revi sed Code;

(6) Interest earnings on the advanced energy fund.

(O (1) Each electric distribution utility in this state shal
remt to the director on a quarterly basis the revenues descri bed
in divisions (B)(1) and (2) of this section. Such remittances
shall occur within thirty days after the end of each cal endar

quarter.

(2) Each participating electric cooperative and participating
muni ci pal electric utility shall remit to the director on a
quarterly basis the revenues described in division (B)(3) of this
section. Such remttances shall occur within thirty days after the
end of each cal endar quarter. For the purpose of division (B)(3)
of this section, the participation of an electric cooperative or
nmuni ci pal electric utility in the energy efficiency revolving | oan
programas it existed inmediately prior to the effective date of
the anmendnent of this section by Sub. H B. 251 of the 126th

general assenbly, January 4, 2007, does not constitute a decision

to participate in the advanced energy fund under this section as

so anended

(3) All remttances under divisions (C (1) and (2) of this
section shall continue only until the end of ten years follow ng
the starting date of conpetitive retail electric service or until
the advanced energy fund, including interest, reaches one hundred

mllion dollars, whichever is first.

(D) Any noneys collected in rates for non-lowincone custoner
energy efficiency prograns, as of Cctober 5, 1999, and not
contributed to the energy efficiency revolving | oan fund

aut hori zed under this section prior to the effective date of its
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anmendnment by Sub. H B. 251 of the 126th general assenbly, January

4, 2007, shall be used to continue to fund cost-effective,

residential energy efficiency prograns, be contributed into the
uni versal service fund as a supplenent to that required under
section 4928.53 of the Revised Code, or be returned to ratepayers
inthe formof a rate reduction at the option of the affected

el ectric distribution utility.

Sec. 4928.621. (A) Any Edison technology center in this state

is eligible to apply for and recei ve assi stance pursuant to

section 4928.62 of the Revised Code for the purposes of creating

an_advanced energy manufacturing center in this state that wll

provi de for the exchange of information and expertise reqgarding

advanced energy. assisting with the design of advanced enerqy

projects, devel opi ng workforce training prograns for such

proj ects, and encouragi ng i nvestnent in advanced enerqgy

manuf act uri ng technol ogi es for advanced enerqgy products and

i nvest ment i n sustai nabl e manufacturi ng operations that create

hi gh-paving jobs in this state.

(B) Any university or group of universities in this state

that conducts research on any advanced energy resource or_any

not-for-profit corporation forned to address issues affecting the

price and availability of electricity and having nenbers that are

smal | busi nesses may apply for and receive assistance pursuant to

section 4928.62 of the Revised Code for the purpose of encourading

research in this state that is directed at innovation in or the

refinement of those resources or for the purpose of educational

outreach regardi ng those resources and., to that end. shall use

that assistance to establish such a programof research or

education outreach. Any such educational outreach shall be

directed at an increase in, innovation regarding, or refinenent of

access by or of application or understandi ng of busi nesses and

consuners in this state regardi ng, advanced enerqgy resources.
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(G Any independent group located in this state the express

objective of which is to educate small businesses in this state

regardi ng renewabl e energy resources and enerqgy efficiency

prograns, or _any snall business located in this state electing to

utilize an advanced energy project or participate in an _energy

efficiency program is eligible to apply for and receive

assi stance pursuant to section 4928.62 of the Revised Code.

(D) Nothing in this section shall be construed as limting

the eligibility of any qualifying entity to apply for or receive

assi stance pursuant to section 4928.62 of the Revised Code.

Sec. 4928.64. (A (1) As used in sections 4928. 64 and 4928. 65

of the Revised Code, "alternative energy resource" neans an

advanced energy resource or renewabl e enerqy resource, as defined
in section 4928.01 of the Revised Code that has a

pl aced-i n-service date of January 1, 1998, or after; or a

nercantile custoner-sited advance enerqgy resource or renewabl e

enerqgy resource, whether new or existing, that the nercantile

custoner commits for integration into the electric distribution

utility's demand-response, energy efficiency., or peak demand

reduction prograns as provided under division (B)Y(2)(b) of section

4928.66 of the Revised Code, including, but not limted to, any of

the foll ow ng:

(a) A resource that has the effect of inproving the

rel ati onship between real and reactive power:

(b) A resource that nekes efficient use of waste heat or

other thernal capabilities owned or controlled by a nercantile

cust omer ;

(c) Storage technology that allows a nercantile custonmer nore

flexibility to nodify its demand or | oad and usage
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characteristics;

(d) Electric generation equipnent owned or controlled by a

nercantile custoner that uses an advanced enerqy resource or

renewabl e energy resource;

(e) Any advanced energy resource or renewabl e energy resource

of the nercantile custoner that can be utilized effectively as

part of any advanced enerqgy resource plan of an electric

distribution utility and would otherwi se qualify as an alternative

energy resource if it were utilized directly by an electric

distribution utility.

(2) For the purpose of this section and as it considers

appropriate, the public utilities conmm ssion may classify any new

technol ogy as such an advanced energy resource or _a renewabl e

energy resource.

(B) By 2025 and thereafter, an electric distribution utility

shall provide fromalternative energy resources, including, at its

discretion, alternative energy resources obtained pursuant to an

electricity supply contract, a portion of the electricity supply

required for its standard service offer under section 4928.141 of

the Revised Code. and an electric services conpany shall provide a

portion of its electricity supply for retail consuners in this

state fromalternative energy resources, including, at its

discretion, alternative energy resources obtained pursuant to an

electricity supply contract. That portion shall equal twenty-five

per cent of the total nunber of kilowatt hours of electricity sold

by the subject utility or conpany to any and all retail electric

consuners whose electric load centers are served by that utility

and are located within the utility's certified territory or, in

the case of an electric services conpany, are served by the

conpany and are located within this state. However, nothing in

this section precludes a utility or conpany from providing a

greater percentage. The baseline for a utility's or conpany's

Page 64

1962

1963
1964
1965

1966
1967
1968
1969
1970
1971

1972
1973
1974
1975

1976
1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993



Am. Sub. S. B. No. 221
As Passed by the House

conpliance with the alternative energy resource requirenents of

this section shall be the average of such total kilowatt hours it

sold in the preceding three cal endar years, except that the

conm ssion may reduce a utility's or conpany's baseline to adjust

for new economc growth in the utility's certified territory or

in the case of an electric services conpany, in the conpany's

service area in this state.

O _the alternative energy resources inplenmented by the

subject utility or conpany by 2025 and thereafter

(1) Half may be generated from advanced enerqgy resources;

(2) At least half shall be generated fromrenewabl e energy

resources, including one-half per cent from sol ar enerqy

resources, in accordance with the foll owi ng benchnarks:

By end of year Renewabl e ener gy Sol ar _energy
resour ces resources
2009 0. 25% 0. 004%
2010 0. 50% 0.010%
2011 1% 0. 030%
2012 1.5% 0. 060%
2013 2% 0. 090%
2014 2. 5% 0.12%
2015 3. 5% 0. 15%
2016 4. 5% 0. 18%
2017 5. 5% 0. 22%
2018 6. 5% 0. 26%
2019 7.5% 0.3%
2020 8.5% 0.34%
2021 9. 5% 0. 38%
2022 10. 5% 0.42%
2023 11.5% 0.46%

2024 and each cal endar 12. 5% 0.5%
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yvear thereafter

(3) At least one-half of the renewabl e enerqgy resources

i npl enented by the utility or conpany shall be net through

facilities located in this state; the remninder shall be net with

resources that can be shown to be deliverable into this state.

(Q) (1) The conmmi ssion annually shall review an electric

distribution utility's or electric services conpany's conpliance

with the nost recent applicable benchnmark under division (B)(2) of

this section and, in the course of that review, shall identify any

under conpl i ance or nonconpliance of the utility or conpany that it

determines is weather-related. related to equi pnent or resource

shortages for advanced energy or renewabl e energy resources as

applicable, or is otherwise outside the utility's or conpany's

control

(2) Subject to the cost cap provisions of division (C(3) of

this section, if the connm ssion determ nes, after notice and

opportunity for hearing, and based upon its findings in that

revi ew regardi ng avoi dabl e underconpl i ance or nonconpliance. but

subject to division (C(4) of this section, that the utility or

conpany has failed to comply with any such benchmark. the

commi ssion shall inpose a renewabl e energy conpliance paynent on

the utility or conpany.

(a) The conpliance paynent pertaining to the solar eneragy

resource benchmarks under division (B)Y(2) of this section shall be

an_anmpunt per negawatt hour of underconpli ance or nonconpli ance in

the period under review, starting at four hundred fifty dollars
for 2009, four hundred dollars for 2010 and 2011, and simlarly

reduced every two vears thereafter through 2024 by fifty dollars,

to a mninumof fifty dollars.

(b) The conpliance paynent pertaining to the renewabl e enerqgy

resource benchmarks under division (B)(2) of this section shal

equal the nunber of additional renewable enerqy credits that the
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electric distribution utility or electric services conpany woul d

have needed to conply with the applicable benchmark in the period

under review tines an anpunt that shall beqgin at forty-five

dollars and shall be adjusted annually by the comm ssion to

reflect any change in the consunmer price index as defined in

section 101.27 of the Revised Code, but shall not be |ess than

forty-five dollars.

(c) The conpliance paynent shall not be passed through by the

electric distribution utility or electric services conpany to

consuners. The conpliance paynent shall be renmitted to the

conmi ssion, for deposit to the credit of the advanced energy fund

created under section 4928.61 of the Revised Code. Paynent of the

conpl i ance paynent shall be subject to such collection and

enforcenent procedures as apply to the collection of a forfeiture
under sections 4905.55 to 4905. 60 and 4905. 64 of the Revised Code.

(3) An electric distribution utility or an electric services

conpany need not conply with a benchnmark under division (B)(1) or

(2) of this section to the extent that its reasonably expected

cost of that conpliance exceeds its reasonably expected cost of

ot herwi se producing or acquiring the requisite electricity by

three per cent or nore.

(4)(a) An electric distribution utility or electric services

conpany may request the conm ssion to nake a force nmjeure

determ nation pursuant to this division regarding all or part of

the utility's or conpany's conpliance with any m ni mum benchmark

under division (B)(2) of this section during the period of review

occurring pursuant to division (€ (2) of this section. The

conni ssion may require the electric distribution utility or

electric services conpany to nake solicitations for renewabl e

energy resource credits as part of its default service before the

utility's or conpany's request of force majeure under this
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di vi si on can be made.

(b) Wthin ninety days after the filing of a request by an

electric distribution utility or electric services conpany under

division (O (4)(a) of this section. the conmi ssion shall determ ne

if renewabl e energy resources are reasonably available in the

nmar ketplace in sufficient quantities for the utility or conpany to

conmply with the subject mni num benchnmark during the review

period. In nmaking this determ nation, the conm ssion shal

consi der whether the electric distribution utility or electric

services conpany has nade a good faith effort to acquire

sufficient renewable enerqgy or. as applicable, solar enerqgy

resources to so conply, including, but not limted to, by banking

or _seeking renewabl e energy resource credits or by seeking the

resources through long-termcontracts. Additionally, the

conm ssion shall consider the availability of renewabl e energy or

solar _enerqgy resources in this state and other jurisdictions in

the PIMinterconnection reqgional transm ssion organization or its

successor _and the m dwest system operator or itsS successor.

(c) If, pursuant to division (Q(4)(b) of this section., the

conmi ssion deternines that renewabl e energy or sol ar _enerqy

resources are not reasonably available to permt the electric

distribution utility or electric services conpany to conply,

during the period of review, with the subject m ni nrum benchnark

prescribed under division (B)(2) of this section, the com ssion

shall nmpodify that conpliance obligation of the utility or conpany

as it deternines appropriate to accommpdate the finding.

Conmmi ssion nodification shall not automatically reduce the

obligation for the electric distribution utility's or electric

services conpany's conpliance in subsequent years. If it nodifies

the electric distribution utility or electric services conpany

obligation under division (C(4)(c) of this section, the

conmi ssion nmay require the utility or conpany, if sufficient
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renewabl e energy resource credits exist in the marketplace, to

acquire additional renewable energy resource credits in subseguent

vears equivalent to the utility's or conpany's nodified obligation

under division (€ (4)(c) of this section

(5) The conmmission shall establish a process to provide for

at least an annual review of the alternative enerqgy resource

nmarket in this state and in the service territories of the

regi onal transm ssion organi zati ons that nanage transni SSion

systens |located in this state. The conm ssion shall use the

results of this study to identify any needed changes to the anpunt

of the renewabl e energy conpliance paynent specified under

divisions (O (2)(a) and (b) of this section. Specifically, the

conmi ssion nay increase the anpunt to ensure that paynent of

conpl i ance paynents is not used to achieve conpliance with this

section in lieu of actually acquiring or realizing energy derived

fromrenewabl e enerqgy resources. However, if the conm ssion finds

that the anpunt of the conpliance paynent shoul d be otherw se

changed, the comm ssion shall present this finding to the genera

assenbly for |leqgislative enactnent.

(D) (1) The comm ssion annually shall submt to the genera

assenbly in accordance with section 101.68 of the Revised Code a

report describing the conpliance of electric distribution

utilities and electric services conpanies with division (B) of

this section and any strateqy for utility and conpany conpli ance

or for encouraging the use of alternative energy resources in

supplying this state's electricity needs in a manner that

consi ders avail able technol ogy., costs, job creation. and economc

i npacts. The conmmi ssion shall all ow and consider public comrents

on the report prior to its submi ssion to the general assenbly.

Not hing in the report shall be binding on any person, including

any utility or conpany for the purpose of its conpliance with any
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benchmar k under division (B) of this section, or the enforcenent

of that provision under division (C of this section.

(2) The governor., in consultation with the comm ssi on

chairperson, shall appoint an alternative energy advisory

committee. The committee shall exani ne avail abl e technol oqgy for

and related tinetables, goals, and costs of the alternative enerqgy

resource requirenents under division (B) of this section and shal

submt to the conm ssion a seniannual report of its

recommendat i ons.

(E) Al costs incurred by an electric distribution utility in

conplving with the requirenents of this section shall be

bypassabl e by any consuner that has exercised choice of supplier
under section 4928. 03 of the Revi sed Code.

Sec. 4928.65. An electric distribution utility or electric

services conpany may use renewabl e energy credits any tine in the

five calendar years following the date of their purchase or

acquisition fromany entity, including, but not limted to, a

nercantile custoner or an owner or operator of a hydroelectric

generating facility that is located at a damon a river, or _on _any

wat er discharged to a river, that is within or bordering this

state or within or bordering an adjoining state, for the purpose

of conplying with the renewabl e energy and sol ar _enerqgy resource

requi renents of division (B)(2) of section 4928.64 of the Revised

Code. The public utilities conm ssion shall adopt rules specifying

that one unit of credit shall equal one negawatt hour of

electricity derived fromrenewabl e energy resources. The rul es

also shall provide for this state a system of reqistering

renewabl e energy credits by specifying which of any generally

avail able reqgistries shall be used for that purpose and not by

creating a reqgistry. That sel ected system of reqistering renewabl e
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energy credits shall allow a hydroelectric generating facility to

be eligible for obtaining renewable energy credits and shall all ow

custoner-sited projects or actions the broadest opportunities to

be eligible for obtaining renewable energy credits.

Sec. 4928.66. (A (1)(a) Bedginning in 2009, an electric

distribution utility shall inplenent enerqy efficiency prograns

t hat achi eve enerqgy savings equivalent to at | east three-tenths of

one per cent of the total, annual average, and nornmlized

kil owatt-hour sales of the electric distribution utility during

the preceding three calendar vears to custoners in this state. The

savi ngs requirenent., using such a three-year average. shal

increase to an additional five-tenths of one per cent in 2010,

seven-tenths of one per cent in 2011, eight-tenths of one per cent

in 2012, nine-tenths of one per cent in 2013, one per cent from

2014 to 2018, and two per cent each year thereafter, achieving a

cunul ati ve, annual enerqgy savings in excess of twenty-two per cent
by the end of 2025.

(b) Beginning in 2009, an electric distribution utility shal

i npl ement _peak denmand reduction prograns _designed to achi eve a one

per cent reduction in peak denand in 2009 and an additi onal

seventy-five hundredths of one per cent reduction each year

through 2018. In 2018, the standing comm ttees in the house of

representatives and the senate prinarily dealing with energy

i ssues shall make recommendations to the general assenbly

regardi ng future peak denmand reduction targets.

(2) For the purposes of divisions (A (1)(a) and (b) of this

section:

(a) The baseline for enerqgy savings under division (A (1)(a)

of this section shall be the average of the total kilowatt hours

the electric distribution utility sold in the preceding three
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cal endar vears., and the baseline for a peak demand reduction under

division (A (1)(b) of this section shall be the average peak

demand on the utility in the preceding three cal endar years,

except that the conm ssion nmay reduce either baseline to adjust

for new economc growth in the utility's certified territory.

(b) The conmi ssion may anend the benchmarks set forth in

division (A (1)(a) or (b) of this section if, after application by

the electric distribution utility, the conmi ssion determ nes that

the amendnent i s necessary because the utility cannot reasonably

achi eve the benchmarks due to requl atory, econom c, or

technol ogi cal reasons beyond its reasonable control.

(c) Compliance with divisions (A)(1)(a) and (b) of this

section shall be neasured by including the effects of all

demand-response prograns for nercantile custonmers of the subject

electric distribution utility and all such nercantile

custoner-sited energy efficiency and peak denmand reduction

prograns, adjusted upward by the appropriate |oss factors. Any

nechani sm desi gned to recover the cost of energy efficiency and

peak demand reduction prograns under divisions (A (1)(a) and (b)

of this section nmay exenpt nercantile custoners that commt their

demand-response or other custoner-sited capabilities, whether

existing or new, for integration into the electric distribution

utility's denand-response, energy efficiency, or peak denmand

reduction prograns, if the conmm ssion deternines that that

exenption reasonably encourages such custoners to conmmt those

capabilities to those prograns. |If a nercantile custoner nmkes

such existing or new denmnd-response, enerqgy efficiency. or peak

demand reduction capability available to an electric distribution

utility pursuant to division (A (2)(c) of this section, the

electric utility's baseline under division (A(2)(a) of this

section shall be adjusted to exclude the effects of all such

demand-response, enerqgy efficiency, or peak demand reduction

Page 72

2214
2215
2216
2217
2218

2219
2220
2221
2222
2223
2224

2225
2226
2227
2228
2229
2230
2231
2232
2233
2234
2235
2236
2237
2238
2239
2240
2241
2242
2243
2244
2245



Am. Sub. S. B. No. 221
As Passed by the House

prograns that may have existed during the period used to establish

the baseline. The baseline also shall be normalized for changes in

nunbers of custoners, sales, weather, peak demand, and ot her

appropriate factors so that the conpliance neasurenent is not

unduly influenced by factors outside the control of the electric

distribution utility.

(d) Prograns inplenented by a utility may include

denand-r esponse prograns, custoner-sited prograns, and

transm ssion and distribution infrastructure inprovenents that

reduce line losses. Division (A (2)(c) of this section shall be

applied to include facilitating efforts by a nercantile custoner

or _group of those custoners to offer custoner-sited

demand-response, enerqgy efficiency, or peak demand reduction

capabilities to the electric distribution utility as part of a

reasonabl e arrangenent submtted to the conmi ssion pursuant to
section 4905.31 of the Revi sed Code.

(e) No programs or inprovenents described in division

(A)(2)(d) of this section shall conflict with any statew de

bui | di ng code adopted by the board of building standards.

(B) In accordance with rules it shall adopt., the public

utilities comm ssion shall produce and docket at the comm ssion an

annual report containing the results of its verification of the

annual levels of enerqgy efficiency and of peak denmand reductions

achi eved by each electric distribution utility pursuant to

division (A of this section. A copy of the report shall be

provided to the consuners' counsel

(C If the conmission deternines, after notice and

opportunity for hearing and based upon its report under division

(B) of this section, that an electric distribution utility has

failed to conply with an energy efficiency or peak demand

reduction requirenent of division (A) of this section, the

conmi ssion shall assess a forfeiture on the utility as provi ded
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under sections 4905.55 to 4905. 60 and 4905. 64 of the Revi sed Code,

either in the amount, per day per underconpliance or

nonconpli ance, relative to the period of the report, equal to that

prescribed for nonconpliances under section 4905.54 of the Revised

Code. or in an amount equal to the then existing narket val ue of

one renewabl e energy credit per negawatt hour of underconpli ance

or _noncompliance. Revenue fromany forfeiture assessed under this

di vi sion shall be deposited to the credit of the advanced enerqgy

fund created under section 4928.61 of the Revi sed Code.

(D) The conmmi ssion nmay establish rules regardi ng the content

of an application by an electric distribution utility for

conmi ssi on_approval of a revenue decoupling nechani smunder this

di vision. Such an application shall not be consi dered an

application to increase rates and may be included as part of a

proposal to establish, continue, or expand energy efficiency or

conservation prograns. The conmi ssion by order nay approve an

application under this division if it determ nes both that the

revenue decoupling nechani sm provides for the recovery of revenue

that otherwi se may be foregone by the utility as a result of or in

connection with the inplenentation by the electric distribution

utility of any enerqgy efficiency or energy conservation prograns

and reasonably aligns the interests of the utility and of its

custoners in favor of those prograns.

(E) The conmission additionally shall adopt rul es that

require an electric distribution utility to provide a custoner

upon request with two vears' consunption data in an accessible

form

Sec. 4928.67. (A (1) Beginhrnrg—en—the——starting—date—-of
. . I . e, . . .
provider—n—this—state Except as provided in division (A)(2) of
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this section, an electric utility shall develop a standard 2309
contract or tariff providing for net enrergy netering. 2310
2311

2312

2313

2314

2315

That contract or tariff shall be identical in rate structure, 2316

all retail rate conponents, and any nonthly chargesy- to the 2317
contract or tariff to which the same custoner woul d be assigned if 2318
that customer were not a custoner-generator. 2319
(2) An electric utility shall also develop a separate 2320
standard contract or tariff providing for net metering for a 2321
hospital, as defined in section 3701.01 of the Revised Code, that 2322
is also a custoner-generator, subject to all of the follow ng: 2323
2324

(a) No limtation, including that in divisions (A)(31)(a) and 2325

(d) of section 4928.01 of the Revised Code, shall apply regarding 2326
the availability of the contract or tariff to such hospital 2327
cust oner - generators. 2328
(b) The contract or tariff shall be based both upon the rate 2329
structure, rate conponents, and any charges to which the hospital 2330
woul d otherwi se be assigned if the hospital were not a 2331
custoner-generator and upon the nmarket value of the 2332
custoner-generated electricity at the tinme it is generated. 2333
(c) The contract or tariff shall allow the hospital 2334
custoner-generator to operate its electric generating facilities 2335
individually or collectively without any wattage lintation on 2336
size. 2337
2+(B) (1) Net netering under this section shall be 2338

acconplished using a single nmeter capable of registering the flow 2339
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of electricity in each direction. If its existing electrical neter
is not capable of nmeasuring the flow of electricity in two
directions, the custoner-generator shall be responsible for al
expenses involved in purchasing and installing a neter that is

capabl e of nmeasuring electricity flowin two directions.

3)-Such—an (2) The electric service provider utility, at its

own expense and with the witten consent of the
custoner-generator, may install one or nore additional neters to

nonitor the flow of electricity in each direction.

{B)y(3) Consistent with the other provisions of this section,
the nmeasurenent of net electricity supplied or generated shall be

calculated in the foll owi ng manner

H-(a) The electric serviece—provider utility shall neasure

the net electricity produced or consuned during the billing

period, in accordance with normal netering practices.

23(b) If the electricity supplied by the electric serviece

provider utility exceeds the electricity generated by the

custoner-generator and fed back to the eleet+ie——service—provider
utility during the billing period, the custoner-generator shall be

billed for the net electricity supplied by the eleet+riecservice
provider utility, in accordance with nornal netering practices. If
electricity is provided to the eleetrie—service provider utility,
the credits for that electricity shall appear in the next billing

cycl e.

SH-(4) A net netering systemused by a customner-generator
shall neet all applicable safety and performance standards
establi shed by the national electrical code, the institute of
el ectrical and el ectronics engineers, and underwiters

| abor at ori es.

2-(C) The public utilities comm ssion shall adopt rules

relating to additional control and testing requirenents for
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custoner-generators whieh that the comm ssion deternines are
necessary to protect public and worker safety and system

reliability.

(D) An electric serviee—provider utility shall not require a
cust omer - gener at or whose net netering system neets the standards

and requirenments provided for in divisions (B)(4) and (C) H—and
B of this section to do any of the follow ng:

(1) Conply with additional safety or performance standards;
(2) Performor pay for additional tests;

(3) Purchase additional liability insurance.

Sec. 4928.68. To the extent pernitted by federal law, the

public utilities comm ssion shall adopt rules establishing

ar eenhouse gas em ssion reporting requirenents., including

participation in the climate registry, and carbon di oxi de control

pl anni ng requi renents for each electric generating facility that

is located in this state, is owned or operated by a public utility

that is subject to the commission's jurisdiction, and emts

ar eenhouse gases, including facilities in operation on the

effective date of this section.

Sec. 4928.69. Notwi thstanding any provision of Chapter 4928.

of the Revised Code and except as otherw se provided in _an

agreenent filed with and approved by the public utilities

comni ssi on _under section 4905.31 of the Revised Code, an electric

distribution utility shall not charge any person that is a

custoner of a municipal electric utility that is in existence on

or before January 1. 2008, any surcharge., service ternination

charge, exit fee, or transition charge.

Sec. 4929.01. As used in this chapter:

(A) "Alternative rate plan" neans a nethod, alternate to the
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met hod of section 4909. 15 of the Revised Code, for establishing
rates and charges, under which rates and charges nmay be
established for a comodity sales service or ancillary service
that is not exenpt pursuant to section 4929.04 of the Revised Code
or for a distribution service. Alternative rate plans may incl ude,
but are not Iimted to, methods that provide adequate and reliable
natural gas services and goods in this state; mninm ze the costs
and time expended in the regul atory process; tend to assess the
costs of any natural gas service or goods to the entity, service,
or goods that cause such costs to be incurred; afford rate
stability; pronote and reward efficiency, quality of service, or
cost containnent by a natural gas conpany; e+ provide sufficient
flexibility and incentives to the natural gas industry to achieve
hi gh quality, technol ogically advanced, and readily avail able

nat ural gas services and goods at just and reasonable rates and

charges; or establish revenue decoupling nmechanisns. Alternative

rate plans also may include, but are not linmted to, autonatic
adj ustnents based on a specified index or changes in a specified

cost or costs.

(B) "Ancillary service" means a service that is ancillary to
the receipt or delivery of natural gas to consuners, including,

but not limted to, storage, pooling, balancing, and transmni ssion.

(O "Commodity sal es service" nmeans the sale of natural gas

to consuners, exclusive of any distribution or ancillary service.

(D) "Conparabl e service" nmeans any regul ated service or goods
whose availability, quality, price, ternms, and conditions are the
same as or better than those of the services or goods that the
nat ural gas conpany provides to a person with which it is
affiliated or which it controls, or, as to any consuner, that the
nat ural gas conpany offers to that consuner as part of a bundl ed

service that includes both regul ated and exenpt services or goods.

(E) "Consuner" neans any person or association of persons
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purchasi ng, delivering, storing, or transporting, or seeking to
purchase, deliver, store, or transport, natural gas, including
i ndustrial consuners, conmmercial consuners, and residential

consuners, but not including natural gas conpani es.

(F) "Distribution service" nmeans the delivery of natural gas
to a consuner at the consunmer's facilities, by and through the
instrunentalities and facilities of a natural gas comnpany,

regardl ess of the party having title to the natural gas.

(G "Natural gas conpany" means a natural gas conpany, as
defined in section 4905.03 of the Revised Code, that is a public
utility as defined in section 4905.02 of the Revised Code and

excludes a retail natural gas supplier

(H "Person," except as provided in division (N) of this
section, has the sane neaning as in section 1.59 of the Revised
Code, and includes this state and any political subdivision,
agency, or other instrunentality of this state and includes the
United States and any agency or other instrunentality of the
United States.

(1) "Billing or collection agent"” neans a fully independent
agent, not affiliated with or otherwi se controlled by a retai
nat ural gas supplier or governnental aggregator subject to
certification under section 4929.20 of the Revised Code, to the
extent that the agent is under contract with such supplier or
aggregator solely to provide billing and coll ection for
conpetitive retail natural gas service on behalf of the supplier

or aggregator.

(J) "Competitive retail natural gas service" nmeans any retai
natural gas service that nmay be conpetitively offered to consuners
inthis state as a result of revised schedul es approved under
division (C) of section 4929.29 of the Revised Code, a rule or

order adopted or issued by the public utilities comr ssion under
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Chapt er 4905. of the Revised Code, or an exenption granted by the
conmmi ssi on under sections 4929.04 to 4929.08 of the Revised Code.

(K) "CGovernmental aggregator" means either of the foll ow ng:

(1) Alegislative authority of a municipal corporation, a
board of township trustees, or a board of county comm ssioners
acting exclusively under section 4929.26 or 4929.27 of the Revised
Code as an aggregator for the provision of conpetitive retail

nat ural gas service;

(2) A nunicipal corporation acting exclusively under Section
4 of Article XVIIIl, Chio Constitution, as an aggregator for the

provi sion of conpetitive retail natural gas service.

(L)(1) "Mercantile custonmer” neans a custoner that consunes,
other than for residential use, nore than five hundred thousand
cubic feet of natural gas per year at a single location within
this state or consunes natural gas, other than for residential
use, as part of an undertaking having nore than three | ocations
within or outside of this state. "Mercantile custoner” excludes a
custoner for which a declaration under division (L)(2) of this

section is in effect pursuant to that division.

(2) Anot-for-profit custoner that consunes, other than for
residential use, nore than five hundred thousand cubic feet of
natural gas per year at a single location within this state or
consunmes natural gas, other than for residential use, as part of
an undertaki ng having nore than three | ocations within or outside
this state may file a declaration under division (L)(2) of this
section with the public utilities commission. The decl aration
shal | take effect upon the date of filing, and by virtue of the
decl aration, the custoner is not a nercantile custonmer for the
purposes of this section and sections 4929.20 to 4929. 29 of the
Revi sed Code or the purposes of a governnental natural gas

aggregation or arrangenent or other contract entered into after
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the declaration's effective date for the supply or arrangi ng of
the supply of natural gas to the custoner to a |ocation within
this state. The custoner may file a rescission of the declaration
with the conmission at any time. The rescission shall not affect
any governnental natural gas aggregation or arrangenment or other
contract entered into by the custoner prior to the date of the
filing of the rescission and shall have effect only with respect
to any subsequent such aggregati on or arrangenent or other
contract. The conmi ssion shall prescribe rules under section
4929. 10 of the Revised Code specifying the formof the declaration
or a rescission and procedures by which a declaration or

resci ssion may be filed.

(M "Retail natural gas service" nmeans commodity sal es
service, ancillary service, natural gas aggregation service,

natural gas marketing service, or natural gas brokerage service.

(N) "Retail natural gas supplier" means any person, as
defined in section 1.59 of the Revised Code, that is engaged on a
for-profit or not-for-profit basis in the business of supplying or
arranging for the supply of a competitive retail natural gas
service to consuners in this state that are not nercantile
customers. "Retail natural gas supplier” includes a marketer,
broker, or aggregator, but excludes a natural gas conpany, a
governnental aggregator as defined in division (K)(1) or (2) of
this section, an entity described in division (B) or (C of
section 4905.02 of the Revised Code, or a billing or collection
agent, and excludes a producer or gatherer of gas to the extent
such producer or gatherer is not a natural gas conpany under
section 4905. 03 of the Revised Code.

(O "Revenue decoupling nechani sni' neans a rate design or

ot her cost recovery nechani smthat provides recovery of the fixed

costs of service and a fair and reasonable rate of return

irrespective of systemthroughput or volunetric sales.
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Sec. 4929.02. (A) It is the policy of this state to,

t hroughout this state:

(1) Pronote the availability to consunmers of adequate,

reliable, and reasonably priced natural gas services and goods;

(2) Pronote the availability of unbundl ed and conparabl e
natural gas services and goods that provide whol esal e and retai
consurers with the supplier, price, terns, conditions, and quality

options they elect to nmeet their respective needs;

(3) Pronote diversity of natural gas supplies and suppliers,
by giving consuners effective choices over the selection of those

supplies and suppliers;

(4) Encourage innovation and market access for cost-effective

suppl y- and demand-si de natural gas services and goods;

(5) Encourage cost-effective and efficient access to
i nformati on regardi ng the operation of the distribution systens of
natural gas conpanies in order to pronote effective custoner

choi ce of natural gas services and goods;

(6) Recogni ze the continuing emergence of conpetitive natura
gas markets through the devel opnent and inplenmentation of flexible

regul atory treatnent;

(7) Pronote an expeditious transition to the provision of
nat ural gas services and goods in a nanner that achieves effective
conmpetition and transactions between willing buyers and willing
sellers to reduce or elimnate the need for regulation of natura
gas services and goods under Chapters 4905. and 4909. of the
Revi sed Code;

(8) Pronote effective conpetition in the provision of natura
gas services and goods by avoi ding subsidies flowing to or from

regul ated natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas
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conmpany's offering of nonjurisdictional and exenpt services and
goods do not affect the rates, prices, terns, or conditions of
nonexenpt, regul ated services and goods of a natural gas conpany
and do not affect the financial capability of a natural gas
conmpany to conply with the policy of this state specified in this

secti on;

(10) Facilitate the state's conpetitiveness in the gl obal

econony,

(11) Facilitate additional choices for the supply of natura

gas for residential consuners, including aggregation,_

(12) Pronpte an alignnent of natural gas conpany interests

with consuner interest in energy efficiency and energy

conservati on.

(B) The public utilities comm ssion and the office of the

consuners' counsel shall follow the policy specified in this

section in earryinrg—out exercising their respective authorities
relative to sections 4929.03 to 4929. 30 of the Revised Code.

(© Nothing in Chapter 4929. of the Revised Code shall be
construed to alter the public utilities conmi ssion's construction
or application of division (A)(6) of section 4905.03 of the
Revi sed Code.

Sec. 4929.051. An alternative rate plan filed by a natural

gas conpany under section 4929.05 of the Revi sed Code and

proposi ng a revenue decoupling nmechani sm nay be an applicati on not

for an increase in rates if the rates, joint rates, tolls,

classifications, charges, or rentals are based upon the billing

determ nants and revenue requirenent authorized by the public

utilities conmm ssion in the conmpany's nost recent rate case

proceedi ng and the plan al so establishes, continues, or expands an

energy efficiency or energy conservation program

Page 83

2556
2557
2558
2559
2560
2561

2562
2563

2564
2565

2566
2567
2568

2569
2570
2571
2572

2573
2574
2575
2576

2577
2578
2579
2580
2581
2582
2583
2584
2585



Am. Sub. S. B. No. 221
As Passed by the House

Section 2. That existing sections 4905. 31, 4928.01, 4928.02,
4928. 05, 4928. 09, 4928.14, 4928.17, 4928. 20, 4928. 31, 4928. 34,
4928. 35, 4928.61, 4928.67, 4929.01, and 4929.02 and sections
4928. 41, 4928.42, 4928.431, and 4928.44 of the Revised Code are

her eby repeal ed.

Section 3. Nothing in this act affects the legal validity or
the force and effect of an electric distribution utility's rate
pl an, as defined in section 4928.01 of the Revised Code as anmended
by this act, or the plan's ternms and conditions, including any

provi sions regardi ng cost recovery.

Section 4. Section 4929.051 of the Revised Code, as enacted
by this act, shall not be applied in favor of a claimor finding
that an application described in that section but submtted to the
Public UWilities Commi ssion prior to the act's effective date is

an application to increase rates.

Section 5. The CGovernor's Energy Advi sor periodically shal
subnit a witten report to the General Assenbly pursuant to
section 101.68 of the Revised Code and report in person to and as
requested by the standing committees of the House of
Representati ves and the Senate that have primary responsibility
for energy efficiency and conservation issues regarding
initiatives undertaken by the Advisor and state government
pursuant to nunbered paragraphs 3 and 4 of Executive O der
2007-02S, "Coordinating Chio Energy Policy and State Energy
Uilization. The first witten report shall be submitted not |ater

than sixty days after the effective date of this act.
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