As Introduced

129th General Assembly
Regular Session H. B. No. 247
2011-2012

Representative Butler

Cosponsors: Representatives Adams, R., Beck, Grossman, Henne, Huffman,

Letson, Murray, Stebelton

A BILL

To anend sections 181.25, 2947.23, 2949.091, and
2953.08 and to enact sections 1901. 263, 1905. 38,
1907. 25, 1925.151, 2101.165, 2151.542, 2303. 23,
2501. 161, and 2503.18 of the Revised Code to
authorize a court to cancel clainms for
uncol | ecti bl e anounts due the court, to authorize
a sentencing court to waive, suspend, or nodify
payrment of the costs of prosecution, to define
"case" in connection with the inposition of costs
in a crimnal case, and to abolish the Fel ony
Sent ence Appeal Cost Oversight Committee.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 181.25, 2947.23, 2949.091, and
2953. 08 be anended and sections 1901. 263, 1905. 38, 1907. 25,
1925. 151, 2101. 165, 2151.542, 2303.23, 2501.161, and 2503. 18 of

the Revised Code be enacted to read as foll ows:

Sec. 181.25. (A) If the conprehensive crimnal sentencing
structure that it recomends to the general assenbly pursuant to

section 181.24 of the Revised Code or any aspects of that
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sentencing structure are enacted into law, the state crimna

sent enci ng comni ssion shall do all of the follow ng:

(1) Assist the general assenbly in the inplenentation of
those aspects of the sentencing structure that are enacted into

| aw;

(2) Monitor the operation of the aspects of the sentencing
structure that are enacted into | aw and report to the general
assenbly no later than January 1, 1997, and biennially thereafter,

on all of the followi ng matters:

(a) The inpact of the sentencing structure in effect on and
after July 1, 1996, on political subdivisions and other relevant
aspects of local governnment in this state, including all of the

follow ng information:

(i) The nunmber and type of offenders who were being
inmprisoned in a state correctional institution under the law in
effect prior to July 1, 1996, but who are being puni shed under a
community control sanction, as defined in section 2929.01 of the

Revi sed Code, under the lawin effect on and after July 1, 1996;

(ii) The fiscal and other inpact of the lawin effect on and
after July 1, 1996, on political subdivisions and other relevant
aspects of |ocal governnment in this state, including |aw
enforcement agencies, the court system prosecutors, as defined in
section 2935.01 of the Revised Code, the public defender and
assi gned counsel system jails and workhouses, probation
departnents, the drug and al cohol abuse intervention and treatnment

system and the nental health intervention and treatnment system

(b) The inpact of the sentencing structure in effect on and
after July 1, 1996, on the popul ation of state correctiona
institutions, including information regardi ng the nunber and types
of offenders who are being inprisoned under the law in effect on

and after July 1, 1996, and the anobunt of space in state
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correctional institutions that is necessary to house those

of f ender s;

(c) The inpact of the sentencing structure and the sentence
appeal provisions in effect on and after July 1, 1996, on the
appel l ate courts of this state, including information regarding
the nunmber of sentence-based appeals, the cost of review ng
appeal s of that nature, whether a special court should be created
to revi ew sentences, and whet her changes should be made to ensure

that sentence-based appeal s are conducted expeditiously.

(3) Review all bills that are introduced in the genera
assenbly that provide for new crinminal offenses or that change the
penalty for any crimnal offense, determine if those bills are
consistent with the sentencing policy adopted under division (B)
of section 181.23 of the Revised Code, determ ne the inpact of
those bills upon the correctional resources of the state, and
reconmend to the general assenbly any necessary anendnents to
those bills. Wen the conm ssion recommends any anendnent for a
bill before the general assenbly, it shall do so in a manner that
is consistent with the requirenments of section 181.24 of the
Revi sed Code.

(4) Study crimnal sentencing structures in this state, other
states, and the federal government, recommend necessary changes to
the sentencing structure of the state, and deternine the costs and
ef fects of any proposed changes in the sentencing structure of the

state;

(5) Collect and maintain data that pertains to the cost to
counties of the felony sentence appeal provisions set forth in
section 2953.08 of the Revised Code, of the postconviction relief
proceedi ng provisions set forth in division (A)(2) of section
2953. 21 of the Revised Code, and of appeals from judgnments entered
in such postconviction relief proceedings. The data so coll ected

and mai ntai ned shall include, but shall not be limted to, the
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i ncrease in expenses that counties experience as a result of those
provi sions and those appeal s and the nunber of felony sentence
appeal s nade, postconviction relief proceedings filed, and appeals

of postconviction relief proceeding judgnents nade in each county

under those provisions. The-ecommissionperiodically shall provide
ol . i

accordance—with—divi-ston{—ot-—section2953- 08 of the Revised

Code—alt—data—thecorm-ssion—colHects—pursuant—tothis—divi-ston—

(B) In addition to its duties set forth in section 181.24 of
the Revised Code and division (A) of this section, the state
crimnal sentencing comission shall review all forfeiture
statutes in Titles XXI X and XLV of the Revised Code and, not |ater
than July 1, 2002, recommend to the general assenbly any necessary

changes to those statutes.

Sec. 1901.263. |If at any tine nore than five years fromthe

date that an anmpbunt owing to the court was due the court finds

that the ampount is uncollectible, in whole or in part, the court

nmay direct the clerk of the court to cancel all or part of the

claim The clerk shall then effect the cancellation

Sec. 1905.38. If at any tine nore than five yvears fromthe

date that an anpbunt owing to the court was due the court finds

that the amount is uncollectible, in whole or in part, the court

may direct the clerk of the court to cancel all or part of the

claim The clerk shall then effect the cancell ation

Sec. 1907.25. |If at any tine nore than five years fromthe

date that an ampbunt owing to the court was due the court finds

that the anmpbunt is uncollectible, in whole or in part, the court

may direct the clerk of the court to cancel all or part of the

claim The clerk shall then effect the cancellation
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Sec. 1925.151. |If at any tine nore than five years fromthe

date that an anmpbunt owing to the court was due the court finds

that the amount is uncollectible, in whole or in part, the court

nmay direct the clerk of the court to cancel all or part of the

claim The clerk shall then effect the cancellation

Sec. 2101.165. If at any tine nore than five vears fromthe

date that an anpbunt owing to the court was due the court finds

that the amount is uncollectible, in whole or in part, the court

may direct the clerk of the court to cancel all or part of the

claim The clerk shall then effect the cancell ation

Sec. 2151.542. |f at any tine nore than five years fromthe

date that an ampbunt owing to the court was due the court finds

that the anmpbunt is uncollectible, in whole or in part, the court

nmay direct the clerk of the court to cancel all or part of the

claim The clerk shall then effect the cancell ation

Sec. 2303.23. |If at any tine nore than five vears fromthe

date that an ampbunt owing to the court was due the court finds

that the anmpbunt is uncollectible, in whole or in part, the court

nay direct the clerk of the court to cancel all or part of the

claim The clerk shall then effect the cancellation

Sec. 2501.161. If at any tine nore than five vears fromthe

date that an anmpbunt owi ng to the court was due the court finds

that the amount is uncollectible, in whole or in part, the court

may direct the clerk of the court to cancel all or part of the

claim The clerk shall then effect the cancellation

Sec. 2503.18. If at any tine nore than five yvears fromthe

date that an ampbunt owing to the court was due the court finds

that the anmpbunt is uncollectible, in whole or in part, the court
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may direct the clerk of the court to cancel all or part of the

claim The clerk shall then effect the cancell ation

Sec. 2947.23. (A (1) In all crinmnal cases, including
vi ol ati ons of ordinances, the judge or nagistrate shall include in
the sentence the costs of prosecution, including any costs under
section 2947.231 of the Revised Code, and render a judgnent
agai nst the defendant for such costs. At the tine the judge or
magi strate i nposes sentence, the judge or magistrate shall notify

the defendant of both of the foll ow ng:

(a) If the defendant fails to pay that judgnment or fails to
tinmely nake paynents towards that judgnment under a paynent
schedul e approved by the court, the court may order the defendant
to performconmunity service in an anmount of not nore than forty
hours per nonth until the judgnent is paid or until the court is
satisfied that the defendant is in conpliance with the approved

paynment schedul e.

(b) If the court orders the defendant to performthe
communi ty service, the defendant will receive credit upon the
judgnent at the specified hourly credit rate per hour of community
servi ce performed, and each hour of comunity service perforned

wi Il reduce the judgnent by that amount.
(2) The following shall apply in all crimnal cases:

(a) If a jury has been sworn at the trial of a case, the fees
of the jurors shall be included in the costs, which shall be paid

to the public treasury fromwhich the jurors were paid.

(b) If a jury has not been sworn at the trial of a case
because of a defendant's failure to appear w thout good cause, the
costs incurred in sumoning jurors for that particular trial nay
be included in the costs of prosecution. If the costs incurred in

sumoni ng jurors are assessed agai nst the defendant, those costs
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shall be paid to the public treasury fromwhich the jurors were

pai d.

(B) If a judge or magistrate has reason to believe that a
defendant has failed to pay the judgnment described in division (A
of this section or has failed to tinely nmake paynents towards that
j udgnent under a paynent schedul e approved by the judge or
magi strate, the judge or magistrate shall hold a hearing to
determ ne whether to order the offender to performconmmunity
service for that failure. The judge or nagistrate shall notify
bot h the defendant and the prosecuting attorney of the place,
time, and date of the hearing and shall give each an opportunity
to present evidence. If, after the hearing, the judge or
magi strate determ nes that the defendant has failed to pay the
judgrment or to tinmely make paynents under the paynment schedul e and
that inmposition of community service for the failure is
appropriate, the judge or magistrate may order the offender to
perform commnity service in an amount of not nore than forty
hours per nonth until the judgment is paid or until the judge or
magi strate is satisfied that the offender is in conpliance with
t he approved paynment schedule. |If the judge or nagistrate orders
the defendant to perform conmunity service under this division,
the defendant shall receive credit upon the judgnent at the
specified hourly credit rate per hour of community service
perfornmed, and each hour of community service performed shal
reduce the judgnent by that anount. Except for the credit and
reduction provided in this division, ordering an offender to
perform community service under this division does not |essen the
anount of the judgnment and does not preclude the state fromtaking

any other action to execute the judgnent.

(C) The court retains jurisdiction to waive, suspend, or

nodi fy the paynent of the costs of prosecution, including any

costs under section 2947.231 of the Revised Code, at the tine of
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sentencing or _at any tinme thereafter.

(D) As used in this section—specified:

(1) "Case" neans a prosecution of all the charges that result

fromthe sane act. transaction. or series of acts or transactions

and that are given the sanme case type designator and case nunber

under Rule 43 of the Rules of Superintendence for the Courts of

Chi o or _any successor to that rule.

(2) "Specified hourly credit rate" nmeans the wage rate that
is specified in 26 U S. C A 206(a)(1) under the federal Fair Labor
Standards Act of 1938, that then is in effect, and that an

enpl oyer subject to that provision nust pay per hour to each of

the enpl oyer's enpl oyees who is subject to that provision.

Sec. 2949.091. (A)(1)(a) The court in which any person is
convicted of or pleads guilty to any offense shall inpose one of
the following suns as costs in the case in addition to any other
court costs that the court is required by law to inpose upon the

of f ender:
(i) Thirty dollars if the offense is a felony;

(ii) Twenty dollars if the offense is a m sdenmeanor other

than a traffic offense that is not a nmoving violation

(iii) Ten dollars if the offense is a traffic offense that is

not a noving violation, excluding parking violations.

(b) Al noneys collected pursuant to division (A)(1)(a) of
this section during a nonth shall be transmitted on or before the
twentieth day of the following nonth by the clerk of the court to
the treasurer of state and deposited by the treasurer of state to
the credit of the indigent defense support fund established under
section 120.08 of the Revised Code. The court shall not waive the
paynent of the additional thirty-, twenty-, or ten-dollar court

costs, unless the court deternines that the offender is indigent
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and wai ves the paynent of all court costs inposed upon the

i ndi gent of f ender.

(2)(a) The juvenile court in which a child is found to be a
delinquent child or a juvenile traffic offender for an act that,
if conmmtted by an adult, would be an offense, shall inpose one of
the followi ng sunms as costs in the case in addition to any other
court costs that the court is required or permtted by law to

i mpose upon the delinquent child or juvenile traffic offender
(i) Thirty dollars if the offense is a felony;

(ii) Twenty dollars if the offense is a m sdenmeanor ot her

than a traffic offense that is not a noving violation

(iii) Ten dollars if the offense is a traffic offense that is

not a noving violation, excluding parking violations.

(b) Al noneys collected pursuant to division (A)(2)(a) of
this section during a nonth shall be transmitted on or before the
twentieth day of the following nonth by the clerk of the court to
the treasurer of state and deposited by the treasurer of state to
the credit of the indigent defense support fund established under
section 120.08 of the Revised Code. The thirty-, twenty-, or
ten-dollar court costs shall be collected in all cases unless the
court determines the juvenile is indigent and wai ves the paynent
of all court costs, or enters an order on its journal stating that
it has determined that the juvenile is indigent, that no other
court costs are to be taxed in the case, and that the paynent of

the thirty-, twenty-, or ten-dollar court costs is waived.

(B) Whenever a person is charged with any of fense descri bed
in division (A)(1) of this section, the court shall add to the
anount of the bail the thirty, twenty, or ten dollars required to
be paid by division (A)(1) of this section. The thirty, twenty, or
ten dollars shall be retained by the clerk of the court until the

person is convicted, pleads guilty, forfeits bail, is found not
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guilty, or has the charges disnissed. If the person is convicted,
pl eads guilty, or forfeits bail, the clerk shall transnmit the
thirty, twenty, or ten dollars on or before the twentieth day of
the nonth followi ng the nonth in which the person was convi cted,

pl eaded guilty, or forfeited bail to the treasurer of state, who
shal|l deposit it to the credit of the indigent defense support
fund established under section 120.08 of the Revised Code. If the
person is found not guilty or the charges are disnissed, the clerk

shall return the thirty, twenty, or ten dollars to the person

(C© No person shall be placed or held in a detention facility
for failing to pay the additional thirty-, twenty-, or ten-dollar

court costs or bail that are required to be paid by this section
(D) As used in this section

(1) "Moving violation" and "bail" have the sanme neani ngs as
in section 2743.70 of the Revised Code.

(2) "Detention facility" has the sane neaning as in section
2921. 01 of the Revised Code.

(3) "Case" has the sane neaning as in section 2947.23 of the
Revi sed Code.

Sec. 2953.08. (A) In addition to any other right to appea
and except as provided in division (D) of this section, a
def endant who is convicted of or pleads guilty to a felony nay
appeal as a natter of right the sentence inposed upon the

def endant on one of the follow ng grounds:

(1) The sentence consisted of or included the maxi mum prison
termallowed for the offense by division (A) of section 2929.14 or
section 2929.142 of the Revised Code, the sentence was not inposed
pursuant to division (D)(3)(b) of section 2929.14 of the Revised
Code, the maxi mum prison termwas not required for the offense

pursuant to Chapter 2925. or any other provision of the Revised
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Code, and the court inposed the sentence under one of the

foll owi ng circunstances:
(a) The sentence was inposed for only one offense.

(b) The sentence was inposed for two or nore of fenses arising
out of a single incident, and the court inposed the maxi mum prison

termfor the offense of the highest degree.

(2) The sentence consisted of or included a prison term the
of fense for which it was inposed is a felony of the fourth or
fifth degree or is a felony drug offense that is a violation of a
provi sion of Chapter 2925. of the Revised Code and that is
specified as being subject to division (B) of section 2929.13 of
the Revi sed Code for purposes of sentencing, and the court did not
specify at sentencing that it found one or nore factors specified
in divisions (B)(1l)(a) to (i) of section 2929.13 of the Revised
Code to apply relative to the defendant. If the court specifies
that it found one or nore of those factors to apply relative to
t he defendant, the defendant is not entitled under this division
to appeal as a nmatter of right the sentence inposed upon the

of f ender.

(3) The person was convicted of or pleaded guilty to a
vi ol ent sex offense or a designated hom cide, assault, or
ki dnappi ng of fense, was adjudicated a sexually violent predator in
relation to that offense, and was sentenced pursuant to division
(A) (3) of section 2971.03 of the Revised Code, if the minimmterm
of the indefinite terminposed pursuant to division (A)(3) of
section 2971.03 of the Revised Code is the | ongest term avail abl e
for the offense fromanong the range of terns listed in section
2929. 14 of the Revised Code. As used in this division, "designated

hom ci de, assault, or kidnapping offense” and "viol ent sex
of fense" have the sane neanings as in section 2971.01 of the
Revi sed Code. As used in this division, "adjudicated a sexually

violent predator” has the same meaning as in section 2929.01 of
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the Revised Code, and a person is "adjudicated a sexually viol ent
predator"” in the sane manner and the same circunstances as are

described in that section.
(4) The sentence is contrary to | aw

(5) The sentence consisted of an additional prison term of
ten years inposed pursuant to division (D)(2)(a) of section
2929. 14 of the Revised Code.

(6) The sentence consisted of an additional prison term of
ten years inposed pursuant to division (D)(3)(b) of section
2929. 14 of the Revised Code.

(B) In addition to any other right to appeal and except as
provided in division (D) of this section, a prosecuting attorney,
acity director of law, village solicitor, or simlar chief |egal
of ficer of a municipal corporation, or the attorney general, if
one of those persons prosecuted the case, nay appeal as a matter
of right a sentence inposed upon a defendant who is convicted of
or pleads guilty to a felony or, in the circunstances described in
division (B)(3) of this section the nodification of a sentence

i nposed upon such a defendant, on any of the follow ng grounds:

(1) The sentence did not include a prison termdespite a
presunption favoring a prison termfor the offense for which it
was i nposed, as set forth in section 2929.13 or Chapter 2925. of
t he Revi sed Code.

(2) The sentence is contrary to | aw

(3) The sentence is a nodification under section 2929. 20 of
the Revised Code of a sentence that was inposed for a felony of

the first or second degree.

(O(1) In addition to the right to appeal a sentence granted
under division (A or (B) of this section, a defendant who is

convicted of or pleads guilty to a felony may seek | eave to appeal
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a sentence inposed upon the defendant on the basis that the

sent enci ng judge has inposed consecutive sentences under division
(E)(3) or (4) of section 2929.14 of the Revised Code and that the
consecutive sentences exceed the maxi mum prison term all owed by
division (A) of that section for the nost serious of fense of which
t he defendant was convicted. Upon the filing of a notion under
this division, the court of appeals may grant |eave to appeal the
sentence if the court determines that the allegation included as

the basis of the nption is true.

(2) A defendant may seek | eave to appeal an additiona
sentence inposed upon the defendant pursuant to division (D)(2)(a)
or (b) of section 2929.14 of the Revised Code if the additional
sentence is for a definite prison termthat is |longer than five

years.

(D (1) A sentence inposed upon a defendant is not subject to
review under this section if the sentence is authorized by | aw,
has been recommended jointly by the defendant and the prosecution

in the case, and is inposed by a sentencing judge.

(2) Except as provided in division (C(2) of this section, a
sentence inposed upon a defendant is not subject to review under
this section if the sentence is inposed pursuant to division
(D) (2)(b) of section 2929.14 of the Revised Code. Except as
ot herwi se provided in this division, a defendant retains al
rights to appeal as provided under this chapter or any other
provi sion of the Revised Code. A defendant has the right to appea
under this chapter or any other provision of the Revised Code the
court's application of division (D)(2)(c) of section 2929.14 of
t he Revi sed Code.

(3) A sentence inposed for aggravated nurder or nurder
pursuant to sections 2929.02 to 2929.06 of the Revised Code is not

subj ect to review under this section
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(E) A defendant, prosecuting attorney, city director of |aw,
village solicitor, or chief nunicipal legal officer shall file an
appeal of a sentence under this section to a court of appeals
within the tine linmts specified in Rule 4(B) of the Rules of
Appel | ate Procedure, provided that if the appeal is pursuant to
division (B)(3) of this section, the tinme linmts specified in that
rule shall not commence running until the court grants the notion
that nmakes the sentence nodification in question. A sentence
appeal under this section shall be consolidated with any other
appeal in the case. If no other appeal is filed, the court of
appeal s nmay review only the portions of the trial record that

pertain to sentencing.

(F) On the appeal of a sentence under this section, the
record to be reviewed shall include all of the follow ng, as

appl i cabl e:

(1) Any presentence, psychiatric, or other investigative
report that was subnitted to the court in witing before the
sentence was inposed. An appellate court that reviews a
presentence investigation report prepared pursuant to section
2947.06 or 2951.03 of the Revised Code or Crimnal Rule 32.2 in
connection with the appeal of a sentence under this section shal
comply with division (D)(3) of section 2951.03 of the Revised Code
when the appellate court is not using the presentence
i nvestigation report, and the appellate court's use of a
presentence investigation report of that nature in connection with
t he appeal of a sentence under this section does not affect the
ot herwi se confidential character of the contents of that report as
described in division (D)(1) of section 2951.03 of the Revised
Code and does not cause that report to beconme a public record, as
defined in section 149.43 of the Revised Code, follow ng the

appel late court's use of the report.

(2) The trial record in the case in which the sentence was
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i mposed,;

(3) Any oral or witten statenents made to or by the court at

the sentencing hearing at which the sentence was inposed;

(4) Any witten findings that the court was required to make
in connection with the nodification of the sentence pursuant to a
judicial release under division (l) of section 2929.20 of the
Revi sed Code.

(G (1) If the sentencing court was required to nmake the
findings required by division (B) or (D) of section 2929. 13,
division (D)(2)(e) or (E)(4) of section 2929.14, or division (I)
of section 2929.20 of the Revised Code relative to the inposition
or nodification of the sentence, and if the sentencing court
failed to state the required findings on the record, the court
heari ng an appeal under division (A), (B), or (C of this section
shall remand the case to the sentencing court and instruct the

sentencing court to state, on the record, the required findings.

(2) The court hearing an appeal under division (A, (B), or
(O of this section shall review the record, including the
findings underlying the sentence or nodification given by the

sentencing court.

The appellate court may increase, reduce, or otherw se nodify
a sentence that is appeal ed under this section or nmay vacate the
sentence and remand the matter to the sentencing court for
resentenci ng. The appellate court's standard for review is not
whet her the sentencing court abused its discretion. The appellate
court may take any action authorized by this division if it

clearly and convincingly finds either of the foll ow ng:

(a) That the record does not support the sentencing court's
findings under division (B) or (D) of section 2929.13, division
(D (2)(e) or (E)(4) of section 2929.14, or division (1) of section
2929. 20 of the Revised Code, whichever, if any, is relevant;
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(b) That the sentence is otherwi se contrary to | aw. 448

(H A judgnent or final order of a court of appeals under 449
this section nay be appeal ed, by | eave of court, to the suprene 450
court. 451
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Section 2. That existing sections 181.25, 2947.23, 2949. 091, 558
and 2953.08 of the Revised Code are hereby repeal ed. 559



