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Testimony in Support of House Bill 432
Presented by Robert M. Brucken
Before the Senate Civil Justice Committee
November 30, 2016

Chairman Bacon, Vice Chair Oelslager, Ranking Member Skindell, members of the Senate Civil Justice Committee:  

	I am Robert M. Brucken, Retired Partner of Baker & Hostetler LLP, Cleveland.  I appear for the Ohio State Bar Association in support of HB 432.  I am lawyer-chairman of the Joint Committee of the Ohio State Bar Association and Ohio Bankers League on the Ohio Trust Code and author of the four amendments to it in HB 432.  I also speak to the provisions of HB 432 clarifying the Ohio Estate Tax Apportionment Act (which Act and its proposed amendment I authored) and the Ohio Uniform Principal and Income Act.  I am also a former chairman of the Estate Planning, Trust and Probate Law Section of the Ohio State Bar Assn. and am currently a member of its Council.
Amendment to RC 2113.86, HB 432 line 1178
Estate Tax Apportionment Act, deductions  

The amendment to the Estate Tax Apportionment Act is intended to reduce uncertainty, costs and litigation.  Its focus is on what has become the primary source of tax apportionment litigation, the proper apportionment of taxes to interests otherwise qualifying for the marital or charitable deduction in computing such taxes.  (Although the Ohio estate tax has been repealed, a few estates still are subject to federal estate tax or contain real estate situated in other states that still impose estate taxes, which taxes are apportioned by Ohio law if the decedent dies domiciled in Ohio.)  The current statute is clear that taxes are apportioned only against taxable interests, but sometimes the will or trust instrument inadvertently overrides the statute.  The proposed amendment will require the will or trust instrument expressly and unambiguously to acknowledge the unfavorable tax consequences of such a provision to be effective to override the statute and lose the tax deduction.
Amendment to RC 5801.01(M), HB 432 line 1696 
Ohio Trust Code, charitable trusts

	RC 109.232 (in the RC chapter on the Attorney General) permits private agreements modifying charitable remainder trusts that are similar to private agreements under RC 5801.10 of the Ohio Trust Code.  The latter statute bars private agreements when a charity is involved (so the parties are forced into court).  It is uncertain whether this bar also applies to private agreements under RC 109.232.  The amendment assures that private agreements may continue to be done for charitable remainder trusts under RC 109.232.


New section RC 5802.04, HB 432 line 1706
Ohio Trust Code, commencing litigation

	Court staff ask for specific direction on how litigation involving lifetime trusts may be commenced.  The existing Ohio Trust Code assumes that the Civil Rules apply, but the new section states that specifically.
Amendment to RC 5803.02, HB 432 line 1716
Ohio Trust Code, virtual representation

	RC 5803.02 of the Ohio Trust Code provides “virtual representation” where a party represents not only himself but also others such as minor children or future (now unborn) grandchildren so that a separate guardian for suit need not be appointed (and paid) to represent them in private agreements and in litigation.  Where a trust beneficiary has a power of appointment to appoint future trust beneficiaries, the Ohio Trust Code now provides that he represents virtually all those whom he might appoint and those who may become beneficiaries if he makes no appointment, but only if his power of appointment is “general,” that is, if he can appoint to himself and thus is effectively the owner.  The amendment extends his virtual representation to “limited” powers, where he cannot appoint to himself, but only to permissible appointees under them (and not also to those who may become beneficiaries if he makes no appointment).  This extension will simplify private agreements and litigation and reduce their expense.
Amendment to RC 5804.02, HB 432 line 1772
Ohio Trust Code trust, trust creation

	The new Ohio Uniform Power of Attorney Act (RC 1337.21 to 1337.64) adopted in 2012 authorizes an agent under a power of attorney under certain circumstances to create a trust for his principal.  However, RC 5804.02 of the Ohio Trust Code appears to permit the trust to be created only by the principal himself.  The amendment resolves the conflict by authorizing the agent to create the trust.
Amendment to RC 5812.32, HB 432 line 1925
Ohio Uniform Principal and Income Act, marital deductions

	The Ohio Uniform Principal and Income Act allocates pension and annuity payments received by a trust between trust principal and income, the later only being payable to the income beneficiary.  If that beneficiary is the surviving spouse and an estate tax marital deduction is claimed for her interest, she must be paid a certain amount of income.  The IRS has questioned whether the Uniform Act (on which the Ohio act is based) accomplishes that, the Uniform Law Commission has therefore recommended an amendment to it and most states have adopted the amendment or will do so.  This adopts it for Ohio.  In addition, it repeals as thus unnecessary the portion of existing RC 5815.23 (HB 432 line 2779) that has been only a partial solution to this problem. 


Amendment to RC 5812.46, HB 432 line 2022
Ohio Principal and Income Act, passthrough entities

Trusts more and more own interests in passthrough entitles such as partnerships and LLCs.  When those entities pass through their book income to the trust, it may be distributable to trust income beneficiaries.  If the entity does not also pay out all of its book income to the trust in cash, the trust will still be required to pay in cash the income taxes on the portion of the book income withheld from it.  The amendment specifically authorizes the trust to retain enough of the cash income it does receive to pay that tax, distributing only the balance to the income beneficiaries.  The Uniform Law Commission also recommends this enactment to update the Uniform Act.  

As you can see, HB 432 covers many areas of the probate code that need some modification.  I urge your favorable consideration of the bill.  
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