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Chairman Faber and Members of the Committee. My name is John Kulewicz, and | am a
lawyer in Columbus. | appreciate the opportunity to appear before you today on my own behalf
to speak in support of Substitute House Joint Resolution No. 4. The purpose of my remarks is to
bring to your attention information about state constitutional provisions around the nation that
ban monopolies.

The proposal before you today, which would prohibit use of the initiative process to
create a monopoly, would make Ohio the twentieth state in the Union to adopt a constitutional
provision that protects against monopolies. Nineteen states have constitutional provisions that
explicitly ban monopolies. Substitute House Joint Resolution No. 4 would provide indirect
protection against monopolies. All of these provisions serve the same purpose. As two
respected commentators recently have noted, “[t]he right to compete, and, more fundamentally,
the right to earn an honest living, is a basic right embodied in U.S. constitutional law.”!

Two of the original states included explicit anti-monopoly provisions in their
constitutions at the time of statehood, and those provisions have survived the centuries unto

today. The people of Maryland specified that “monopolies are odious, contrary to the spirit of a

free government, and the principles of commerce; and ought not to be suffered.”®> The North

! Steven G. Calabresi & Larissa C. Leibowitz, Monopolies and the Constitution: A History of
Crony Capitalism, 36 Harv. J.L. & Pub. Pol’y 983, 1097 (2013). The information in this
presentation is derived largely from the research reported in this article.

2MD. CONST. Declaration of Rights, art. 41.



Carolina constitution established that “[p]erpetuities and monopolies are contrary to the genius of
a free state and shall not be allowed.”

By the Reconstruction Era, there were five states that included specific prohibitions of
monopolies in their constitutions.* The Progressive Era ushered in a new wave of state
constitutional anti-monopoly provisions.”

Today, the constitutions of Alabama, Arizona, Arkansas, Connecticut, Georgia,
Maryland, Massachusetts, Minnesota, New Hampshire, New Jersey, New Mexico, North
Carolina, Oklahoma, South Dakota, Tennessee, Texas, Utah, Washington and Wyoming
specifically prohibit monopolies. °

Typically, as constitutional provisions, the texts of these prohibitions are necessarily
general so that they can accommodate the variety of circumstances that they are likely to
confront. The Arizona constitution, for example, provides that “[m]onopolies and trusts shall
never be allowed in this State.”” Connecticut provides that “no man or set of men are entitled to
exclusive public emoluments or privileges from the community.”® The Minnesota constitution
prohibits “[a]ny combination of persons . . . to monopolize markets . . . or to interfere with, or

restrict the freedom of markets.”® Utah provides that “a free market system shall govern trade

*N.C. CONST. art. |, § 34.

% Calabresi & Leibowitz, Monopolies and the Constitution, at 1067.

> Id. at 1081-84.

® See ALA. CONST. art. 1V, § 103; ARIZ. CONST. art. XIV, § 15; ARK. CONST. art. 2, § 19;
CONN. CONST. art. I, §1; GA. CONST. art 3, §6, 1 V; MASS. CONST. pt. 1, art VI; MD.
CONST. Declaration of Rights, art. 41; MINN. CONST. art 13, § 6; N.H. CONST. pt. 2, art. 83;
N.J. CONST. art 4, 87, 19; N.M. CONST. art. 4, § 38, N.C. CONST. art. I, 8§ 34, OKLA.
CONST. art. 5, §44; S.D. CONST. art. 17, 8 20; TENN. CONST. art. 1, § 22; TEX. CONST.
art. 1, 8 26; UTAH. CONST. art 12, § 20; WASH. CONST. art. 12, § 22, WYO. CONST. art. 1,
8 30.

"ARIZ. CONST. art. X1V, § 15.

® CONN. CONST. art. I, 8 1.

*MINN. CONST. art 13, § 6.



and commerce in this state to promote the dispersion of economic and political power and the
general welfare of all the people.”*

Like the text of Sub. H.J.R. No. 4, the breadth of these provisions is a virtue because they
ultimately must stand the test of time.

The anti-monopoly impulse runs through the history of state constitutions in the United
States. It was present at the time of ratification of the federal Constitution, when six states
sought the addition of an anti-monopoly amendment. We see it in the Jacksonian resistance to
monopoly power during the first half of the nineteenth century, after which the Abolitionists and
Republicans during the Reconstruction Era carried it into the Fourteenth Amendment to the
Constitution of the United States, which prohibits state abridgement of the privileges or
immunities of citizens of the United States. And we see it in the twentieth century, as states
added anti-monopoly provisions to their constitutions and anti-trust laws to their codes.
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“[T]here is a strong antimonopoly tradition in U.S. constitutional law,
commentators have noted. The State of Ohio has the opportunity to embrace that tradition by
adoption of Substitute House Joint Resolution No. 4, which would prohibit the creation of
monopolies through the initiative process, and | urge your support for that measure.

Thank you for your consideration.

WUTAH. CONST. art 12, § 20.
1 Calabresi & Leibowitz, Monopolies and the Constitution, at 1096.
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