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Memorandum

TO: Randy Quickel, President, UFCW Local 1059

CC: Carl Ivka, President, UFCW Local 880
Lennie Wyatt, President, UFCW Local 75
Larry Plumb, UFCW International Union Vice-President and Director, Region 4-
Central
John Marrone, UFCW International Union, Region 4
Iris Packman, Esq., Assistant General Counsel, UFCW International Union

r‘:—/ 1
FROM: Eben O. (Sandy) McNair, IV, Esq., Schwarzwald McNair & Fusco L_L:P ﬁﬂ{h}
DATE: June 26, 2015

RE: Analysis of House Joint Resolution 4

We have been asked to review the proposed joint resolution HIR 4 regarding its potential effect
upon ResponsibleOhio’s Marijuana Legalization Amendment in particular and upon voters’
ability to invoke the Ohio Constitution’s initiative process in general.

Below are bullet points which set forth our findings. A more detailed discussion of those bullet
points follow, with back-up documentation.

If you have any questions, please advise.

I. Proposed joint resolution HJR 4 is an anti-democratic attempt to indirectly defeat
ResponsibleOhio’s Marijuana Legalization Amendment (“MJA”) where MJA would not be
defeated directly.

ResponsibleOhio seeks a direct up or down vote from the electors of Ohio to legalize
marijuana. ResponsibleOhio trusts the voters and will live by how a majority of the
voters decide this issue. By seeking to place HIR 4 on the ballot at the same time as
MIJA, apparently the state legislators do not trust the voters and seek to add additional
requirements to MJA’s passage which would cause an anti-democratic result.

Ohio’s Secretary of State, Jon Husted, the top elections official in the State of Ohio, has
stated that if both MJA and HIR4 were to pass (even if MJA receives hundreds of



thousands more votes than does HJR4)---HIR4 would become the law and MJA would
not.

According to SOS Husted, because any initiative (such as MJA) cannot go into effect
until 30 days after passage, whereas HIR4 would take effect immediately after passage,
HJR4 would thereby trump MJA---even though HIR4 would have received hundreds of
thousands of votes less than MJA.

2, HIR4 seeks to reduce the electorate’s constitutional power to limit the legislature by
effectively requiring two votes before certain initiatives, including ones like MIJA, would become
effective—one to seek the electorate’s permission to change the state constitution, and then, if
successful, a second vote to actually make that change.

3. We are aware of no other instance in the history of the State of Ohio that would require
such electoral gymnastics to achieve the will of the people. Running such an electoral gauntlet
would be enormously difficult. HIR4 is an example of exactly what the Ohio Supreme Court
was warning us about 100 years ago—*“the greatest efficiency of the [initiative] rests in the
wholesome restraint imposed automatically upon the general assembly and the governor and the
possibilities of that latent power when called into action by the voters.” HIR4, by requiring
ResponsibleOhio to do multiple times what it otherwise would be required to do only once,
effectively eviscerates the public’s ability to use the latent power of the initiative.

4, This joint resolution would materially alter these rights that Ohio citizens have long
enjoyed and restrict individual’s freedom to generate more revenue for local communities and
services, while creating new businesses and new jobs.

5. It would give the attomey general new authority to regulate economic development at the
expense of Ohio citizens, by allowing him to define very broad terms that are included in this last
minute piece of legislation (“monopoly,” “special interest,” “privilege,” “benefit,” etc.) See
HJR. 4, Art. II, Section le(B)(1)

6. HIR4 is a legislative reaction to MJA. However, the consequences of HIR4 would go far
beyond MJA. It would undermine the state’s power to act more generally in the public interest.
The state grants economic and non-economic rights and privileges to non-public entities in
allocating resources, seeking private investment which then leads to additional tax revenues and
jobs which benefit the public. HJR4 would limit the public’s ability to seek a public vote to
bring other enterprises in the state on terms like MJA.
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Eben O. McNair

From: Eck, Joshua <JEck@ohiosecretaryofstate.gov>

Sent: Friday, June 19, 2015 9:07 AM

Subject: STATEMENT FROM OHIO SECRETARY OF STATE JON HUSTED
Jon Husted

Ohio Secretary of State

M 180 East Broad Street, 16th Fioor
Columbus. Ohio 43215

Tal (877) 767-G446 Fax (614) G44-0649
wwiv OhioSecreiaryofStale gov

FOR IMMEDIATE RELEASE
Friday, June 19, 2015

STATEMENT FROM OQHIO SECRETARY OF STATE JON HUSTED

COLUMBUS - In response to media questions regarding the potential outcome if both the monopoly-
prohibiting amendment and the ResponsibleOhio marijuana amendment were to be placed on the November
2015 ballot and both be approved by the voters, Ohio Secretary of State Jon Husted issued the following
guidance:

“As the state’s chief elections officer, I feel it is important for voters to fully understand what a vote for or
against either proposal will mean and what the potential outcomes will be if one or both of these proposed
initiatives were to prevail in November. It is important to note that this is a discussion of two potential
proposals, neither of which has officially reserved a place on this November’s ballot at this point.

“It is clear that the marijuana proposal from ResponsibleOhio and the anti-monopoly language proposed by the
General Assembly are in conflict with each other. Specifically, the section of the ResponsibleOhio proposal that
creates a private marijuana monopoly directly conflicts with the General Assembly’s proposal, which seeks to
prohibit the creation of such commercial monopolies.

“In such cases, the Ohio constitution clearly establishes a resolution to this conflict by declaring that the
amendment that receives the greater number of votes prevails.

“However, the Ohio Constitution also stipulates that a citizen-initiated petition will go into effect 30 days after
passage, whereas the constitution makes no mention of any delay for initiatives placed before the voters by the
General Assembly. Thus, should both proposed measures be approved, the anti-monopoly amendment put
forth by the legislature would go into effect first and it's provision banning a monopoly from inclusion in the
constitution would serve as an effective roadblock to ResponsibleOhio’s amendment taking effect.

“In either circumstance, should the legislature’s amendment be approved at the ballot box, it will establish
dominance and prevent ResponsibleOhio’s provision from taking a place in the state’s constitution.”

Additional Information:

Ohio Constitution, Article 16, Section 1 states, in part:

“If the majority of the electors voting on the same shall adopt such amendments the same shall become a part
of the constitution.”

Ohio Constitution, Article 2, Section 1B states, in part:

“Any proposed law or amendment to the constitution submitted to the electors as provided in 1a and 1b, if
approved by a majority of the electors voting thereon, shall take effect thirty days after the election at which
it was approved and shall be published by the secretary of state.”
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Summary of Findings

1. Proposed joint resolution HJR 4 is an anti-democratic attempt to indirectly defeat
ResponsibleOhio’s Marijuana Legalization Amendment (“MJA”) where MJA would not be

defeated directly.

ResponsibleOhio secks a direct up or down vote from the electors of Ohio to legalize
marijuana. ResponsibleOhio trusts the voters and will live by how a majority of the
voters decide this issue. By seeking to place HIR 4 on the ballot at the same time as
MIJA, apparently the state legislators do not trust the voters and seek to add additional
requirements to MJA’s passage which would cause an anti-democratic result.

Ohio’s Secretary of State, Jon Husted, the top elections official in the State of Ohio, has
stated that if both MJA and HIR4 were to pass, even if MJA receives hundreds of
thousands more votes than does HIR4---HJR4 would become the law and MJA would
not. According to SOS Husted, because any initiative (such as MJA) cannot go into
effect until 30 days after passage, whereas HIR4 would take effect immediately after
passage, HIR4 would thereby trump MJA---even though HIR4 would have received
hundreds of thousands of votes less than MJA.

See Statement from Ohio Secretary of State Jon Husted dated June 19, 2015.

2. HJR4 seeks to reduce the electorate’s constitution power to limit the legislature by
effectively requiring two votes before certain initiatives, including ones like MJA would become
effective — one to seek the electorate’s permission to change the state constitution, and then if
successful, a second vote to actually make that change. The importance of initiatives has long
been recognized in the State of Ohio. As the Ohio Supreme Court stated a century ago:

Now, the people's right to the use of the initiative and referendum is one of the most essential
safeguards to representative government. The enemies of the "I. & R." persistently misrepresent it
as destroying representative government, but it is not so. It is rather a guaranty or safeguard to
preserve representative government. It is only when government ceases to be representative of the
public welfare that the "I, & R." can be successfully invoked. If the people get real representative
government there is no occasion for the "I. & R." The potential virtue of the "I. & R." does not reside
in the good statutes and good constitutional amendments initiated, nor [***19] in the bad statutes
and bad proposed constitutional amendments that are killed. Rather, the greatest efficiency of the
"I. & R." rests in the wholesome restraint imposed automatically upon the general assembly and the
governor and [*278] the possibilities of that latent power when called into action by the voters.

There is nothing new or novel about this power so far as basic principles are involved. It has for
more than a century been exercised with reference to constitutions, all of which, before their
adoption as the organic law of the state, must first be approved by a vote of the people.

State ex rel. Nolan v. ClenDening, 93 Ohio St. 264, 277-278 (Ohio 1915)

The Ohio Supreme Court reaffirmed this consistent, long held view many years later,
citing to additional cases:



Section 1, Article II of the Ohio Constitution places the legislative power of the state in the General
Assembly, but reserves to the people the right to propose, adopt or reject legislation and constitutional
amendments by initiative and referendum. The grant to the General Assembly is a delegated power.
Initiative and referendum are reserved powers. "[They] comprehen[d] [*5] all of the

sovereign [***9] power of legislation not thus delegated. * * * [The powers are] not to be restricted by
any limitations, except such as are imbedded [sic] in the federal constitution." Pfeifer v. Graves (1913), 88
Ohio St. 473, 486, 104 N.E. 529, 533. The powers of initiative and referendum should be liberally construed
to effectuate the rights reserved. Hilltop Realty, Inc. v. South Euclid (1960), 110 Ohio App. 535, 13 0.0.2d
348, 164 N.E.2d 180. "* * * The general assembly cannot enlarge the power of the people nor can it
diminish it." Shryock v. Zanesville (1915), 92 Ohio St. 375, 385, 110 N.E. 937, 940.

xrel. H v. T 64 Ohio St. 1 Ohio 1992

HJR4 seeks to restrict individual voter’s rights to initiatives and thereby defeat the guaranty and
safeguard against the legislature which has been recognized in Ohio’s constitution for over a
century. Specifically, HIR4 would require ResponibleOhio to do three times what now it only
needs to do once—get a majority vote for MJA.

First, even if MJA passes, passage of HIR4 would still cause its defeat, as noted by SOS Husted.

Second, HJR4 would require ResponsibleOhio in a subsequent election to obtain a majority vote
to have the voters agree to permit a modification to HIR4 to permit ResponsibleOhio to put MJA
back on the ballot. Thus, ResponsibileOhio would have to win this second vote.

Third, having won that second vote, then third, in yet another (third) election, HIR4 would
require ResponsibleOhio to obtain yet another majority vote to approve the actual modification.

£ We are aware of no other instance in the history of the State of Ohio that would require
such electoral gymnastics to achieve the will of the people. Running such an electoral gauntlet
would be enormously difficult.. HJR4 is an example of exactly what the Ohio Supreme Court
was warning us about 100 years ago—*“the greatest efficiency of the [initiative] rests in the
wholesome restraint imposed automatically upon the general assembly and the governor and the
possibilities of that latent power when called into action by the voters.” HJR4, by requiring
ResponsibleOhio to do multiple times what it otherwise would be required to do only once,
effectively eviscerates the public’s ability to use the latent power of the initiative.
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Historical Perspective

1.

Ohioans have long enjoyed the right to create jobs, increase revenue, and improve their
communities through this democratic process of constitutional amendment by voter initiative. See
Ohio Constitution Article II Sections la, 1b, 1g. (See attached)

This joint resolution would materially alter these rights that Ohio citizens have long enjoyed and
restrict individual’s freedom to generate more revenue for local communities and services, while
creating new businesses and new jobs.

It would give the attorney general excessive authority to regulate economic development at the
expense of Ohio citizens, by allowing him to define very broad terms that are included in this last
minute piece of legislation (“monopoly,” “special interest,” “privilege,” “benefit,” etc.) See H.J.R.
4, Art. I, Section le(B)(1)

HJR4 is a legislative reaction to MJA. However, the consequences of HIR4 would go far beyond
the MJA. It would undermine the state’s power to act more generally in the public interest. The
state grants economic and non-economic rights and privileges to non-public entities in allocating
resources, seeking private investment which then leads to additional tax revenues and jobs which
benefit the public. HIR4 would limit the public’s ability to seek a public vote to bring other
enterprises in the state on terms like MJA.
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Oh. Const. Art. 11, § la
Current through 2014 Ohio Isue 1

Page’s Ohio Revised Code Annotated > CONSTITUTION OF THE STATE OF OHIO > Article Il
LEGISLATIVE

§ 1a Initiative petition; text filed with secretary of state; submission.

The first aforestated power reserved by the people is designated the initiative, and the signatures of ten per centum of the
electors shall be required upon a petition to propose an amendment to the constitution. When a petition signed by the aforesaid
required number of electors, shall have been filed with the secretary of state, and verified as herein provided, proposing an
amendment to the constitution, the full text of which shall have been set forth in such petition, the secretary of state shall
submit for the approval or rejection of the electors, the proposed amendment, in the manner hereinafter provided, at the next
succeeding regular or general election in any year occurring subsequent to one hundred twenty-five days after the filing of
such petition. The initiative petitions, above described, shall have printed across the top thereof: “Amendment to the
Constitution Proposed by Initiative Petition to be Submitted Directly to the Electors.”

Oh. Const. Art. Il, § 15
Current through 2014 Ohio Tsue 1

Page’s Ohio Revised Code Annotated > CONSTITUTION OF THE STATE OF OHIO > Article I1
LEGISLATIVE

§ 1b Transmission to legislature; referendum; constitutional amendments.

When at any time, not less than ten days prior to the commencement of any session of the general assembly, there shall have
been filed with the secretary of state a petition signed by three per centum of the electors and verified as herein provided,
proposing a law, the full text of which shall have been set forth in such petition, the secretary of state shall transmit the same
to the general assembly as soon as it convenes. If said proposed law shall be passed by the general assembly, either as petitioned
for or in an amended form, it shall be subject to the referendum. If it shall not be passed, or if it shall be passed in an amended
form, or if no action shall be taken thereon within four months from the time it is received by the general assembly, it shall be
submitted by the secretary of state to the electors for their approval or rejection, if such submission shall be demanded by
supplementary petition verified as herein provided and signed by not less than three per centum of the electors in addition to
those signing the original petition, which supplementary petition must be signed and filed with the secretary of state within
ninety days after the proposed law shall have been rejected by the general assembly or afier the expiration of such term of four
months, if no action has been taken thereon, or after the law as passed by the general assembly shall have been filed by the
governor in the office of the secretary of state. The proposed law shall be submitted at the next regular or general election
occurring subsequent to one hundred twenty-five days after the supplementary petition is filed in the form demanded by such
supplementary petition, which form shall be either as first petitioned for or with any amendment or amendments which may
have been incorporated therein by either branch or by both branches, of the general assembly. If a proposed law so submitted
is approved by a majority of the electors voting thereon, it shall be the law and shall go into effect as herein provided in lieu
of any amended form of said law which may have been passed by the general assembly, and such amended law passed by the
general assembly shall not go into effect until and unless the law proposed by supplementary petition shall have been rejected
by the electors. All such initiative petitions, last above described, shall have printed across the top thereof, in case of proposed
laws: “Law Proposed by Initiative Petition First to be Submitted to the General Assembly.” Ballots shall be so printed as to
permit an affirmative or negative vote upon each measure submitted to the electors. Any proposed law or amendment to the
constitution submitted to the electors as provided in section la and section 1b, if approved by a majority of the electors voting
thereon, shall take effect thirty days after the election at which it was approved and shall be published by the secretary of state.
If conflicting proposed laws or conflicting proposed amendments to the constitution shall be approved at the same election by
a majority of the total number of votes cast for and against the same, the one receiving the highest number of affirmative votes
shall be the law, or in the case of amendments to the constitution shall be the amendment to the constitution. No law proposed
by initiative petition and approved by the electors shall be subject to the veto of the governor.



Oh. Const. Art. I1, § 1
Current through 2014 Ohio Isue 1

Page’s Ohio Revised Code Annotated > CONSTITUTION QOF THE STATE OF OHIQ > Article Il
LEGISLATIVE

§ 1g Initiative, supplementary, referendum petition; notice required; ballots.

Any initiative, supplementary, or referendum petition may be presented in separate parts but each part shall contain a full and
correct copy of the title, and text of the law, section or item thereof sought to be referred, or the proposed law or proposed
amendment to the constitution. Each signer of any initiative, supplementary, or referendum petition must be an elector of the
state and shall place on such petition after his name the date of signing and his place of residence. A signer residing outside
of a municipality shall state the county and the rural route number, post office address, or township of his residence. A resident
of a municipality shall state the street and number, if any, of his residence and the name of the municipality or the post office
address. The names of all signers to such petitions shall be written in ink, each signer for himself. To each part of such petition
shall be attached the statement of the circulator, as may be required by law, that he witnessed the affixing of every signature.
The secretary of state shall determine the sufficiency of the signatures not later than one hundred five days before the election.

The Ohio supreme court shall have original, exclusive jurisdiction over all challenges made to petitions and signatures upon
such petitions under this section. Any challenge to a petition or signature on a petition shall be filed not later than ninety-five
days before the day of the election. The court shall hear and rule on any challenges made to petitions and signatures not later
than eighty-five days before the election. If no ruling determining the petition or signatures to be insufficient is issued at least
eighty-five days before the clection, the petition and signatures upon such petitions shall be presumed to be in all respects
sufficient.

If the petitions or signatures are determined to be insufficient, ten additional days shall be allowed for the filing of additional
signatures to such petition. If additional signatures are filed, the secretary of state shall determine the sufficiency of those
additional signatures not later than sixty-five days before the election. Any challenge to the additional signatures shall be filed
not later than fifty-five days before the day of the election. The court shall hear and rule on any challenges made to the
additional signatures not later than forty-five days before the election. If no ruling determining the additional signatures to be
insufficient is issued at least forty-five days before the election, the petition and signatures shall be presumed to be in all
respects sufficient.

No law or amendment to the constitution submitted to the electors by initiative and supplementary petition and receiving an
affirmative majority of the votes cast thereon, shall be held unconstitutional or void on account of the insufficiency of the
petitions by which such submission of the same was procured; nor shall the rejection of any law submitted by referendum
petition be held invalid for such insufficiency. Upon all initiative, supplementary, and referendum petitions provided for in
any of the sections of this article, it shall be necessary to file from each of one-half of the counties of the state, petitions bearing
the signatures of not less than one-half of the designated percentage of the electors of such county. A true copy of all laws or
proposed laws or proposed amendments to the constitution, together with an argument or explanation, or both, for, and also
an argument or explanation, or both, against the same, shall be prepared. The person or persons who prepare the argument or
explanation, or both, against any law, section, or item, submitted to the electors by referendum petition, may be named in such
petition and the persons who prepare the argument or explanation, or both, for any proposed law or proposed amendment to
the constitution may be named in the petition proposing the same. The person or persons who prepare the argument or
explanation, or both, for the law, section, or item, submitted to the electors by referendum petition, or against any proposed
law submitted by supplementary petition, shall be named by the general assembly, if in session, and if not in session then by
the governor. The law, or proposed law, or proposed amendment to the constitution, together with the arguments and
explanations, not exceeding a total of three hundred words for each, and also the arguments and explanations, not exceeding
a total of three hundred words against each, shall be published once a week for three consecutive weeks preceding the election,
in at least one newspaper of general circulation in each county of the state, where a newspaper is published. The secretary of
state shall cause to be placed upon the ballots, the ballot language for any such law, or proposed law, or proposed amendment
to the constitution, to



be submitted. The ballot language shall be prescribed by the Ohio ballot board in the same manner, and subject to
the same terms and conditions, as apply to issues submitted by the general assembly pursuant to Section 1 of Article
XVI of this constitution. The ballot language shall be so prescribed and the secretary of state shall cause the ballots
so to be printed as to permit an affirmative or negative vote upon each law, section of law, or item in a law
appropriating money, or proposed law, or proposed amendment to the constitution. The style of all laws submitted
by initiative and supplementary petition shall be: “Be it Enacted by the People of the State of Ohio,” and of all
constitutional amendments: “Be it Resolved by the People of the State of Ohio.” The basis upon which the required
number of petitioners in any case shall be determined shall be the total number of votes cast for the office of
governor at the last preceding election therefor. The foregoing provisions of this section shall be self-executing,
except as herein otherwise provided. Laws may be passed to facilitate their operation, but in no way limiting or
restricting either such provisions or the powers herein reserved.



