1851 CENTER FOR CONSTITUTIONAL LAW

June 24, 2015
Sen. Kris Jordan
Ohio Senate
Senate Building
1 Capital Square
Columbus, Ohio 43215

Senator Jordan:

I share your interest in opposing state-created cartels and monopolies, particularly the cartel that
ResponsibleOhio proposes to create through constitutional amendment.

However, (1) | maintain deep concerns about the unintended consequences and effects of HIR 4 due to its
overbroad language; (2) there is no need to recreate the wheel when several state constitutions already
feature prohibitions on restraints on trade; and (3) | represent several national organizations that are willing
to spend freely to oppose the passage of a provision like HIR 4 (those organizations also oppose restraints on
trade, they simply favor the use of the initiative to accomplish limited government policy aims - - something
that HJR 4 seriously threatens).

In all candor, this overbroad language triggers well-organized and well-funded opposition, and | do not
believe that this proposed constitutional amendment will withstand such scrutiny and be enacted in
November unless the wording is changed.

Because we support your intentions, | urge you to accomplish our mutual aims by following the course set by
other state constitutions. Although none of these is perfectly suited, we rely on elements of the Utah
Constitution, and have reviewed that state's legal precedents to assure efficacy. To that end | propose that
you delete the current language of HIR 4 and instead employ following language:

Article XV
Freedom From Monopolies, Cartels, and Restraint of Trade

Section 12(A) No law, rule, or arrangement shall restrain trade or commerce, authorize the maintenance of a
monopoly or cartel, or confer special licenses upon any individual or association.

Section 12(B) This Section shall be broadly construed, and every challenged law, rule, or arrangement shall
be subject to strict scrutiny. Any citizens shall maintain standing to enforce this Section.

Section 12(C) No other subsequently enacted or contemporaneously enacted provision of the Ohio
Constitution shall impair or limit the application of this Section, irrespective of whether such provision
professes to do so.



The natural location for this Section would Article Il, Section 43. However, denominating this Section as
Article XV, Section 12 assures a conflict with ResponsibleOhio's proposed Amendment, which is also
denominated as Article XV, Section 12. So long as this measure receives more votes than ResponsibleOhio's
proposed Amendment, or is enacted prior to enactment of that proposed Amendment, this conflict will
nullify the enactment of that proposed Amendment, even if it receives over 50 percent of the vote.

This language accomplishes the intentions of SJR 4 without the overbroad language and unintended
consequences. To the extent that this language could be viewed as too broad in preventing certain pre-
existing forms of monopolies or restraints on trade, a grandfathering clause could be included.

While neither the 1851 Center nor our clients harbors any opposition to marijuana legalization, we oppose
any and all government-created monopolies and cartels. We are on the same side and need to work together
to make this effort a success.

Should you have any questions, please feel free to contact me by email at mthompson@ohioconstitution.org
or by phone at (614) 340-9817.

Best Regards,

Maurice A. Thompson
Executive Director


mailto:mthompson@ohioconstitution.org

Addendum: Constitutional Prohibitions on Restraints of Trade in Five States

North Carolina:

"No person or set of persons is entitled to exclusive or separate emoluments or privileges from the

community but in consideration of public services." (Art. 1, Sec. 32)

"Perpetuities and monopolies are contrary to the genius of a free state and shall not be allowed." (Amrt.
I, Sec. 34)

Utah:

"It is the policy of the state of Utah that a free market system shall govern trade and commerce in this state to
promote the dispersion of economic and political power and the general welfare of all the people. Each
contract, combination in the form of trust or otherwise, or conspiracy in restraint of trade or commerce is
prohibited. Except as otherwise provided by statute, it is also prohibited for any person to monopolize,
attempt to monopolize, or combine or conspire."  (Art. XII, Sec. 20)

Tennessee:

"Perpetuities and monopolies are contrary to the genius of a free state, and shall not be allowed."
(Art. I, Sec. 22)

Georgia:

"The General Assembly shall not have the power to authorize any contract or agreement which may have the
effect of or which is intended to have the effect of encouraging a monopoly, which is hereby declared to be
unlawful and void. Except as otherwise provided in subparagraph (c)(2) of this Paragraph, the General
Assembly shall not have the power to authorize any contract or agreement which may have the effect of or
which is intended to have the effect of defeating or lessening competition, which is hereby declared to be
unlawful and void." (Art. lll, Sec. 6, Paragraph V (c)(1))

South Dakota:

"Monopolies and trusts shall never be allowed in this state and no incorporated company, copartnership or
association of persons in this state shall directly or indirectly combine or make any contract with any
incorporated company, foreign or domestic, through their stockholders or the trustees or assigns of such
stockholders, or with any copartnership or association of persons, or in any manner whatever to fix the
prices, limit the production or regulate the transportation of any product or commodity so as to prevent
competition in such prices, production or transportation or to establish excessive prices therefor. The
Legislature shall pass laws for the enforcement of this section by adequate penalties and in the case of
incorporated companies, if necessary for that purpose may, as a penalty, declare a forfeiture of their
franchises."  (Art. XVII, Sec. 20, entitled "combinations in restraint of trade")



