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THE ANTIMONOPOLY AMENDMENT (Sub. H. J. R. 4) 

 

On June 24, 2015, the Ohio House of Representatives approved Sub. H. J. R. 4, a proposed 

amendment to prohibit the use of the initiative to adopt constitutional amendments that create 

monopolies or that provide commercial benefits that are not available to similarly situated 

persons or entities. 

 

This document reviews the requirements of the proposed antimonopoly amendment and 

addresses whether it would inadvertently limit the historic use of Ohio’s constitutional initiative. 

 

The key provision of the proposed antimonopoly amendment places the following limitation on 

the use of the constitutional initiative. 

 

ARTICLE II, Section 1e(B)(1) 

The power of the initiative shall not be used to pass an amendment to this constitution 

that would grant or create a monopoly or a special interest, privilege, benefit, right, or 

license of a commercial economic nature to any person, partnership, association, 

corporation, organization, or other nonpublic entity, or any combination thereof, however 

organized, that is not available to other similarly situated persons, partnerships, 

associations, corporations, organizations, or other nonpublic entities at the time the 

amendment is scheduled to become effective. 

 

MAJOR POINTS CONCERNING THE LIMITATION ON THE INITIATIVE 

 It is aimed at initiated constitutional amendments; it is not applicable to statutory 

initiative or to amendments or laws proposed by the General Assembly. 

 It would only bar initiated amendments that created monopolies OR that give special 

benefits of a “commercial economic nature” to the few. 



 It is written broadly to assure that it reaches the range of entities that might seek special 

commercial advantages by using the phrase “or other nonpublic entity” to prevent the 

creation “loopholes” to evade the amendment. 

 It is not intended to prevent the use of the constitutional initiative for issues that have 

nothing to do with monopolies or commercial advantage for the few.   

 It is written carefully to assure that it does not bar legitimate uses of Ohio’s historic 

initiative. 

 

PRINCIPAL REQUIREMENTS OF THE LIMITATION ON THE INITIATIVE 

 the identification of entities (in addition to monopolies) that cannot obtain special benefits; 

 the limitation of the exclusion to persons or entities who seek benefits (broadly defined) “of 

a commercial economic nature” [Therefore, amendments that are not “of a commercial 

economic nature” may continue to be proposed by initiative.]; and 

 proposed initiated amendments (that provide benefits of a commercial economic nature”) 

may only be kept off the ballot if the benefits being sought are not available to “similarly 

situated” persons or entities. Thus, amendments that grant benefits that others already have 

(through the constitution or through state statues) would not be barred from the ballot by the 

antimonopoly amendment.  Nor would amendments that grant new benefits that are  

available to similarly situated persons or entities on a non-discriminatory basis. 

 

AVOIDING UNINTENDED CONSEQUENCES 

Amending the constitution is a serious task, and the sponsors of the proposed antimonopoly 

amendment have taken care to assure that the amendment does not have unintended 

consequences that limit the use of Ohio’s historic constitutional initiative. During the debates on 

HJR 4, claims were made that the amendment would radically limit the use of the constitutional 

initiative. This is not correct, and the proposed antimonopoly amendment would not prevent the 

initiation of constitutional amendments in the following areas: 

 

VETERANS ISSUES 

 State Veteran Benefits. Ohio customarily provides benefits for war veterans by 

amending the constitution and issuing general obligation bonds to fund such benefits.  

This has been done after World War I, World War II, the Korean War, the Vietnam 

Conflict, and the Persian Gulf, Afghanistan, and Iraq Conflicts. These amendments have 

regularly been proposed by the General Assembly and approved by the voters. But if, in 

the unlikely event, a future General Assembly refused to propose an amendment to 

provide benefits to veterans of a future war, an initiated amendment that provided such 

benefits would not violate the antimonopoly amendment.  To be sure, these benefits are 

economic in nature but they are not “of a commercial economic nature.” Moreover, 

recipients of these benefits would not receive benefits that are not available to other 

similarly situated persons since veterans of earlier wars have received similar benefits. 

 

GENDER-RELATED ISSUES 

 Marriage Equality. [Leaving aside the recent Supreme Court decision] an initiated 

amendment that established marriage equality would not violate the antimonopoly 

amendment. Such an amendment would presumably give same sex couples the right to 

marry but this amendment would not “grant or create . . . a special interest, privilege, 



benefit, right or license of a commercial economic nature.”  Rather, it would provide all 

consenting adults (not nearer than second cousins) the freedom to enter into a marriage 

regardless of gender.  See Proposed Freedom to Marry and Religious Freedom 

Amendment (certified by Ohio Attorney General on March 13, 2015). Moreover, the 

initiated amendment would only give same sex couples the same right to marry that is 

available to opposite sex couples. Thus, such an amendment would not provide same sex 

couples with benefits or rights not available to similarly situated opposite sex couples. 

 LGBT Anti-Discrimination Amendment. An initiated amendment that adopted a non-

discrimination policy to protect the rights of members of the LGBT community would 

not violate the antimonopoly amendment.  Such an amendment would not “grant or 

create . . . a special interest, privilege, benefit, right or license of a commercial economic 

nature.” Moreover, it would only extend to LGBT individuals the same gender-based 

protections against discrimination that non-LGBT individuals have, and thus would not 

provide LGBT individuals with benefits or rights not available to similarly situated non-

LGBT individuals. 

 Female Reproductive Freedom.  An initiated amendment that guaranteed all women 

access to reproductive health care, including abortions and birth control, would not 

violate the antimonopoly amendment. Such an amendment would not “grant or create . . .  

a special interest, privilege, benefit, right or license of a commercial economic nature.”  

Rather, it would only provide women who desired reproductive health care services (but 

did not or might not have had access to them) the right to obtain them.  If such benefits 

were generally available to similarly situated persons, the initiated amendment would 

assure their availability to other women. Alternatively, if such benefits were not generally 

available, the initiated amendment would result in all female beneficiaries with 

reproductive health care benefits. In either case, the initiated amendment would not 

provide benefits that are not available to other similarly situated women. 

 

VOTING ISSUES 

 Automatic Voter Registration. An initiated amendment that established a policy under 

which persons coming of voting age (or persons applying for designated state benefits) 

would be automatically registered to vote would not violate the antimonopoly 

amendment. Such an amendment would not “grant or create . . . a special interest, 

privilege, benefit, right or license of a commercial economic nature.”  Rather, it would 

provide all covered individuals with an easier way to join the voting rolls. Thus, the 

amendment would not provide new voters a benefits or rights that are not available to 

similarly situated voters. 

 

MINIMUM WAGE ISSUES 

 General Minimum Wage Increase. An initiated amendment that provided for a general 

increase in the minimum wage would not violate the antimonopoly amendment.  In 2004, 

the state increased the minimum wage through the initiated constitutional amendment 

that created Art. II, sec. 34a; the antimonopoly amendment would not have barred this 

amendment. An amendment requiring a general increase in the minimum wage would not 

“grant or create . . . a special interest, privilege, benefit, right or license of a commercial 

economic nature.” Moreover, if the general minimum wage amendment was generally 



available to all individuals throughout the state, it would not provide a benefit or right not 

available to similarly situated individuals. 

 Targeted Minimum Wage. An initiated amendment that raised the minimum wage (or 

expanded the right to overtime pay) for a targeted group of private or public sector 

employees could but would not necessarily violate the antimonopoly amendment.   Such  

an amendment would provide covered employees with an economic benefit, but it would 

not “grant or create . . . a special interest, privilege, benefit, right or license of a 

commercial economic nature.” Moreover, a targeted amendment that only extended the 

minimum wage to previously disfavored groups would not provide a benefit that is not 

available to similarly situated persons.  Likewise, an amendment that gave a favored 

group a higher minimum wage (perhaps police officers because of the dangers of the job) 

could be justified on the ground that certain employees have special needs that differ 

from the needs of other employees, and thus the two groups are not similarly situated.  

On the other hand, a targeted minimum wage increase that benefited only workers in an 

identified industry or at an identified company but excluded similarly situated workers in 

other industries could violate the “similarly situated” provision.  

 

 

ECONOMIC DEVELOPMENT 

 State Subsidies to Foster Economic Development. An initiated amendment that 

extended state subsidies or other benefits to an industry that needed support to foster 

economic and commercial development would not violate the antimonopoly amendment. 

Although the benefit would be a benefit “of an economic commercial nature,” its 

availability to similarly situated entities in that industry would mean that the amendment 

was not providing benefits that were not available to similarly situated entities.  On the 

other hand, if the proposed amendment would provide state subsidies or other benefits to 

specifically-identified beneficiaries, the proposed amendment would violate the proposed 

antimonopoly amendment because it would not be providing benefits or rights to non-

named but similarly situated entities in that industry.  

 

UNION ISSUES 

 General Right to Organize Public Sector Unions.  An initiated amendment that gave 

public sector employees the right to organize and join unions would not violate the 

antimonopoly amendment. Such an amendment would provide public sector employees 

an economic benefit, but it would not be a benefit “of a commercial economic nature.”  

Moreover, such an amendment would only provide public sector employees the same 

right to organize that is available to similarly situated private sector employees.  

 Selective Right to Organize Public Sector Unions.  An initiated amendment that gave 

some public sector employees but not others the right to organize and join unions would 

not necessarily violate the antimonopoly amendment. Such an amendment would give 

some employees a benefit, but it would not be a benefit, “of a commercial economic 

nature.”  Moreover, Ohio does not currently treat all public sector unions identically.  For 

example, social workers, teachers, and public safety workers are treated differently.  An 

amendment that relied on the different conditions of employment of different groups of 

public employees would not provide covered employees with benefits and rights not 

available to similarly situated public and private sector employees. 



 Union Shops.  An initiated amendment that guaranteed the right of private sector unions 

to negotiate for union shops (and thus prevented the state from adopting a right to work 

statute) would not violate the antimonopoly amendment. Such an amendment would give 

unions and their members a benefit, but it would not be a benefit “of a commercial 

economic nature.”  Moreover, the amendment would not provide benefits and rights not 

available to similarly situated unions and their members, since all unions would be able 

to bargain for a union shop.  On the other hand, extending the right to specifically-named 

unions but not others would raise questions under the antimonopoly amendment. 

 Repeal of Constitutional Amendment Barring Union Shops.  If the Ohio Constitution 

was amended to prevent private sector unions from negotiating for union shops (and thus 

established Ohio as a right to work state), an initiated amendment to repeal the right to 

work provision and to guarantee the right to bargain for a union shop would not violate 

the antimonopoly amendment. Such an amendment would give unions and their members 

a benefit, but it would not be a benefit “of a commercial economic nature.”  Moreover, 

the amendment would not provide benefits not available to similarly situated unions and 

their members, since all unions would be able to bargain for this benefit.  

 
 


