As Introduced

131st General Assembly
Regular Session H. B. No. 554

2015-2016
Representative Amstutz

A BILL

To amend sections 4928.64, 4928.66, and 4928.6610
of the Revised Code to revise the requirements
for renewable energy, energy efficiency savings,
and peak demand reduction and to revise
provisions governing which customers can opt out

of related programs.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4928.64, 4928.66, and 4928.6610

of the Revised Code be amended to read as follows:

Sec. 4928.64. (A) (1) As used in this section, "qualifying
renewable energy resource" means a renewable energy resource, as
defined in section 4928.01 of the Revised Code that has a
placed-in-service date on or after January 1, 1998, or with
respect to any run-of-the-river hydroelectric facility, an in-
service date on or after January 1, 1980; a renewable energy
resource created on or after January 1, 1998, by the
modification or retrofit of any facility placed in service prior
to January 1, 1998; or a mercantile customer-sited renewable
energy resource, whether new or existing, that the mercantile

customer commits for integration into the electric distribution
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utility's demand-response, energy efficiency, or peak demand
reduction programs as provided under division (A) (2) (c) of
section 4928.66 of the Revised Code, including, but not limited

to, any of the following:

(a) A resource that has the effect of improving the

relationship between real and reactive power;

(b) A resource that makes efficient use of waste heat or
other thermal capabilities owned or controlled by a mercantile

customer;

(c) Storage technology that allows a mercantile customer
more flexibility to modify its demand or load and usage

characteristics;

(d) Electric generation equipment owned or controlled by a

mercantile customer that uses a renewable energy resource.

(2) For the purpose of this section and as it considers
appropriate, the public utilities commission may classify any

new technology as such a qualifying renewable energy resource.

(B) (1) By—202F—and—+thereafterIn each calendar year through

and including 2027, an electric distribution utility shall

provide from qualifying renewable energy resources, including,
at its discretion, qualifying renewable energy resources
obtained pursuant to an electricity supply contract, a portion
of the electricity supply required for its standard service
offer under section 4928.141 of the Revised Code, and an
electric services company shall provide a portion of its
electricity supply for retail consumers in this state from
qualifying renewable energy resources, including, at its
discretion, qualifying renewable energy resources obtained

pursuant to an electricity supply contract. That portion shall
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equal £wels¥e—two and one-half per cent of the total number of
kilowatt hours of electricity sold by the subject utility or
company to any and all retail electric consumers whose electric
load centers are served by that utility and are located within
the utility's certified territory or, in the case of an electric
services company, are served by the company and are located
within this state. However, nothing in this section precludes a

utility or company from providing a greater percentage.

(2) The portion required under division (B) (1) of this

section shall be—-genreratedfreomrenewableenergy resourees,—
iretuydingeonmne—hatf-include twelve hundredths of one per cent

from solar energy resources;—ip—aececeordance—with—+the feollowing
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(3) The qualifying renewable energy resources implemented

by the utility or company shall be met either:
(a) Through facilities located in this state; or

(b) With resources that can be shown to be deliverable

into this state.

(C) (1) The commission annually shall review an electric

distribution utility's or electric services company's compliance

with the mest—reecent—appiticabte—benehmark—required percentages

under divisten—divisions (B) (1) and (2) of this section and, in

the course of that review, shall identify any undercompliance or
noncompliance of the utility or company that it determines is
weather-related, related to equipment or resource shortages for
qualifying renewable energy resources as applicable, or is

otherwise outside the utility's or company's control.

(2) Subject to the cost cap provisions of division (C) (3)
of this section, if the commission determines, after notice and
opportunity for hearing, and based upon its findings in that
review regarding avoidable undercompliance or noncompliance, but
subject to division (C) (4) of this section, that the utility or
company has failed to comply with amry—stehPbenehmarkeither

percentage requirement, the commission shall impose a renewable

energy compliance payment on the utility or company.

(a) The compliance payment pertaining to the solar energy

resource berehmarks—requirement under division (B) (2) of this

section shall be an amount per megawatt hour of undercompliance
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or noncompliance in the period under review, as follows:

(1) Three hundred dollars for 2644+—2645——7arc—2016;

(ii) Two hundred fifty dollars for 2017 and 2018;
(1iii) Two hundred dollars for 2019 and 2020;

(iv) Similarly reduced every two years thereafter through

20262027 by fifty dollars, to a minimum of fifty dollars.

(b) The compliance payment pertaining to the renewable

energy resource benehmarks—underdivisien R {2 )—of +this section—

percentage requirement of two and thirty-eight hundredths of one

per cent shall equal the number of additional renewable energy
credits that the electric distribution utility or electric
services company would have needed to comply with £he—appiicabie—

benehmari—that percentage requirement in the period under review

times an amount that shall begin at forty-five dollars and shall
be adjusted annually by the commission to reflect any change in
the consumer price index as defined in section 101.27 of the

Revised Code, but shall not be less than forty-five dollars.

(c) The compliance payment shall not be passed through by
the electric distribution utility or electric services company
to consumers. The compliance payment shall be remitted to the
commission, for deposit to the credit of the advanced energy
fund created under section 4928.61 of the Revised Code. Payment
of the compliance payment shall be subject to such collection
and enforcement procedures as apply to the collection of a
forfeiture under sections 4905.55 to 4905.60 and 4905.64 of the

Revised Code.

(3) An electric distribution utility or an electric
services company need not comply with a—emehmark—the

requirements under aiFwisten—divisions (B) (1) and (2) of this
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section to the extent that its reasonably expected cost of that
compliance exceeds its reasonably expected cost of otherwise
producing or acquiring the requisite electricity by three per
cent or more. The cost of compliance shall be calculated as
though any exemption from taxes and assessments had not been

granted under section 5727.75 of the Revised Code.

(4) (a) An electric distribution utility or electric
services company may request the commission to make a force
majeure determination pursuant to this division regarding all or

part of the utility's or company's compliance with amy—minimur—

berehmark—either percentage requirement under division (B) (1) or

(2) of this section during the period of review occurring
pursuant to division (C) (2) of this section. The commission may
require the electric distribution utility or electric services
company to make solicitations for renewable energy resource
credits as part of its default service before the utility's or
company's request of force majeure under this division can be

made.

(b) Within ninety days after the filing of a request by an
electric distribution utility or electric services company under
division (C) (4) (a) of this section, the commission shall
determine if qualifying renewable energy resources are
reasonably available in the marketplace in sufficient quantities
for the utility or company to comply with the subject mipirmum—

berehmarie—percentage requirement during the review period. In

making this determination, the commission shall consider whether
the electric distribution utility or electric services company
has made a good faith effort to acquire sufficient qualifying
renewable energy or, as applicable, solar energy resources to so
comply, including, but not limited to, by banking or seeking

renewable energy resource credits or by seeking the resources
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through long-term contracts. Additionally, the commission shall
consider the availability of qualifying renewable energy or
solar energy resources in this state and other jurisdictions in
the PJM interconnection regional transmission organization,
L.L.C., or its successor and the midcontinent independent system

operator or its successor.

(c) If, pursuant to division (C) (4) (b) of this section,
the commission determines that qualifying renewable energy or
solar energy resources are not reasonably available to permit

the electric distribution utility or electric services company

to comply, during the period of review, with the subject minimum—

benehmark—preseribed—percentage requirement under division (B)

1) or (2) of this section, the commission shall modify that

compliance obligation of the utility or company as it determines
appropriate to accommodate the finding. Commission modification
shall not automatically reduce the obligation for the electric
distribution utility's or electric services company's compliance
in subsequent years. If it modifies the electric distribution
utility or electric services company obligation under division
(C) (4) (c) of this section, the commission may require the
utility or company, if sufficient renewable energy resource
credits exist in the marketplace, to acquire additional
renewable energy resource credits in subsequent years equivalent
to the utility's or company's modified obligation under division

(C) (4) (¢) of this section.

(5) The commission shall establish a process to provide
for at least an annual review of the renewable energy resource
market in this state and in the service territories of the
regional transmission organizations that manage transmission
systems located in this state. The commission shall use the

results of this study to identify any needed changes to the
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amount of the renewable energy compliance payment specified
under divisions (C) (2) (a) and (b) of this section. Specifically,
the commission may increase the amount to ensure that payment of
compliance payments is not used to achieve compliance with this
section in lieu of actually acquiring or realizing energy
derived from qualifying renewable energy resources. However, if
the commission finds that the amount of the compliance payment
should be otherwise changed, the commission shall present this

finding to the general assembly for legislative enactment.

(D) The commission annually shall submit to the general
assembly in accordance with section 101.68 of the Revised Code a

report describing all of the following:

(1) The compliance of electric distribution utilities and

electric services companies with division (B) of this section;

(2) The average annual cost of renewable energy credits
purchased by utilities and companies for the year covered in the

report;

(3) Any strategy for utility and company compliance or for
encouraging the use of qualifying renewable energy resources in
supplying this state's electricity needs in a manner that
considers available technology, costs, job creation, and

economic impacts.

The commission shall begin providing the information
described in division (D) (2) of this section in each report
submitted after September 10, 2012. The commission shall allow
and consider public comments on the report prior to its
submission to the general assembly. Nothing in the report shall

be binding on any person, including any utility or company for

the purpose of its compliance with amylPenechmark—the
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requirements under division (B) of this section, or the

enforcement of that provision under division (C) of this

section.

(E) All costs incurred by an electric distribution utility
in complying with the requirements of this section shall be
bypassable by any consumer that has exercised choice of supplier

under section 4928.03 of the Revised Code.

Sec. 4928.66. (A) (1) (a) Pegimming—3wa—2669—In each

calendar vear through and including 2027, an electric

distribution utility shall implement energy efficiency programs

that achieve energy savings equivalent to at—3deast—+three—tenths

of—ore—per—eent—the result of subtracting the cumulative enerqgy

savings achieved since 2009 from the product of multiplying the

total, annual average, and normalized kilowatt-hour sales of the
electric distribution utility during the preceding three

calendar years to customers in this state_by four and two-tenths

of one per cent. If the result is zero or less for the year for

which the calculation is being made, the utility shall not be

required to achieve additional energy savings for that year, but

may achieve additional energy savings for that year. An energy

efficiency program may include a combined heat and power system
placed into service or retrofitted on or after the effective
date of the amendment of this section by S.B. 315 of the 129th
general assembly, September 10, 2012, or a waste energy recovery
system placed into service or retrofitted on or after September
10, 2012, except that a waste energy recovery system described
in division (A) (38) (b) of section 4928.01 of the Revised Code
may be included only if it was placed into service between
January 1, 2002, and December 31, 2004. For a waste energy
recovery or combined heat and power system, the savings shall be

as estimated by the public utilities commission. Fhe—savings—
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purposes of a waste energy recovery or combined heat and power
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an electric distribution utility shall not apply more

system,
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than the total annual percentage of the electric distribution

279

relative to the electric

utility's industrial-customer load,

280

to the annual energy savings

distribution utility's total load,

281

requirement.

282

(b) Pegimming—37—26098In each calendar year through and

including 2020,

283

an electric distribution utility shall implement

284

peak demand reduction programs designed to achieve a emre—per—
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2009 from the product of multiplying the kaselime—fer—average

\ £ ep
G—OF—EATS

peak demand reduvetion;—deseribed in—divisien—{A {2+

seetien;—on the utility in the preceding three calendar years by
four and seventy-five hundredths of one per cent. If the result
is zero or less for the year for which the calculation is being
made, the utility shall not be required to achieve an additional
reduction in peak demand for that year, but may achieve an

additional reduction in peak demand for that year.—Fta—20++—and
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(2) For the purposes of divisions (A) (1) (a) and (b) of
this section:
(a) The baoclillc fUJ_ CJ.LCJ_\j_Y o CL Jl_ll\jo ulldCJ_ \_A.JI_ 10 TUTT <L7_\.\) (l)

average peak demand em—the—utilityin—+the preeceding—thr

a= ]
\ommnwryaws

aFr—Fearsy eept—that—described in divisions

(b) of this section may be reduced by the commission may—reduee—

Heher—Pbasedrine—to adjust for new economic growth in the
utility's certified territory. Neither baselime—average shall

include the load and usage of any of the following customers:

(i) Beginning January 1, 2017, a customer for which a
reasonable arrangement has been approved under section 4905.31

of the Revised Code;

(ii) A customer that has opted out of the utility's

portfolio plan under section 4928.6611 of the Revised Code;
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(iii) A customer that has opted out of the utility's
portfolio plan under Section 8 of S.B. 310 of the 130th general

assembly.

(b) The commission may amend the berehmarks—requirements

set forth in division (A) (1) (a) or (b) of this section if, after
application by the electric distribution utility, the commission
determines that the amendment is necessary because the utility

cannot reasonably achieve the berehmarks—requirements due to

regulatory, economic, or technological reasons beyond its

reasonable control.

(c) Compliance with divisions (A) (1) (a) and (b) of this
section shall be measured by including the effects of all
demand-response programs for mercantile customers of the subject
electric distribution utility, all waste energy recovery systems
and all combined heat and power systems, and all such mercantile
customer-sited energy efficiency, including waste energy
recovery and combined heat and power, and peak demand reduction
programs, adjusted upward by the appropriate loss factors. Any
mechanism designed to recover the cost of energy efficiency,
including waste energy recovery and combined heat and power, and
peak demand reduction programs under divisions (A) (1) (a) and (b)
of this section may exempt mercantile customers that commit
their demand-response or other customer-sited capabilities,
whether existing or new, for integration into the electric
distribution utility's demand-response, energy efficiency,
including waste energy recovery and combined heat and power, or
peak demand reduction programs, i1if the commission determines
that #katthe exemption reasonably encourages such customers to
commit those capabilities to those programs. If a mercantile
customer makes such existing or new demand-response, energy

efficiency, including waste energy recovery and combined heat
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and power, or peak demand reduction capability available to an 350
electric distribution utility pursuant to division (A) (2) (c) of 351
this section, the electric utility's baselime—averages under 352
givistern—divisions (A)+42+(1) (a)_and (b) of this section shall be 353
adjusted to exclude the effects of all such demand-response, 354
energy efficiency, including waste energy recovery and combined 355
heat and power, or peak demand reduction programs that may have 356
existed during the period used to establish the 357
basetineaverages. The baselime—averages also shall be normalized 358
for changes in numbers of customers, sales, weather, peak 359
demand, and other appropriate factors so that the compliance 360
measurement is not unduly influenced by factors outside the 361
control of the electric distribution utility. 362

(d) (i) Programs implemented by a utility may include the 363
following: 364

(I) Demand-response programs; 365

(IT) Smart grid investment programs, provided that such 366
programs are demonstrated to be cost-beneficial; 367

(ITII) Customer-sited programs, including waste energy 368
recovery and combined heat and power systems; 369

(IV) Transmission and distribution infrastructure 370
improvements that reduce line losses; 371

(V) Energy efficiency savings and peak demand reduction 372
that are achieved, in whole or in part, as a result of funding 373
provided from the universal service fund established by section 374
4928.51 of the Revised Code to benefit low-income customers 375
through programs that include, but are not limited to, energy 376
audits, the installation of energy efficiency insulation, 377

appliances, and windows, and other weatherization measures. 378
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(ii) No energy efficiency or peak demand reduction 379
achieved under divisions (A) (2) (d) (1) (IV) and (V) of this 380
section shall qualify for shared savings. 381

(iii) Division (A) (2) (c) of this section shall be applied 382
to include facilitating efforts by a mercantile customer or 383
group of those customers to offer customer-sited demand- 384
response, energy efficiency, including waste energy recovery and 385
combined heat and power, or peak demand reduction capabilities 386
to the electric distribution utility as part of a reasonable 387
arrangement submitted to the commission pursuant to section 388
4905.31 of the Revised Code. 389

(e) No programs or improvements described in division (A) 390
(2) (d) of this section shall conflict with any statewide 391
building code adopted by the board of building standards. 392

(B) In accordance with rules it shall adopt, the public 393
utilities commission shall produce and docket at the commission 394
an annual report containing the results of its verification of 395
the annual levels of energy efficiency and of peak demand 396
reductions achieved by each electric distribution utility 397
pursuant to division (A) of this section. A copy of the report 398
shall be provided to the consumers' counsel. 399

(C) If the commission determines, after notice and 400
opportunity for hearing and based upon its report under division 401
(B) of this section, that an electric distribution utility has 402
failed to comply with aa—the energy efficiency or peak demand 403
reduction reeguiremenmt—requirements of division (A) of this 404
section, the commission shall assess a forfeiture on the utility 405
as provided under sections 4905.55 to 4905.60 and 4905.64 of the 406
Revised Code, either in the amount, per day per undercompliance 407

or noncompliance, relative to the period of the report, equal to 408
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that prescribed for noncompliances under section 4905.54 of the
Revised Code, or in an amount equal to the then existing market
value of one renewable energy credit per megawatt hour of
undercompliance or noncompliance. Revenue from any forfeiture
assessed under this division shall be deposited to the credit of
the advanced energy fund created under section 4928.61 of the

Revised Code.

(D) The commission may establish rules regarding the
content of an application by an electric distribution utility
for commission approval of a revenue decoupling mechanism under
this division. Such an application shall not be considered an
application to increase rates and may be included as part of a
proposal to establish, continue, or expand energy efficiency or
conservation programs. The commission by order may approve an
application under this division if it determines both that the
revenue decoupling mechanism provides for the recovery of
revenue that otherwise may be forgone by the utility as a result
of or in connection with the implementation by the electric
distribution utility of any energy efficiency or energy
conservation programs and reasonably aligns the interests of the

utility and of its customers in favor of those programs.

(E) The commission additionally shall adopt rules that
require an electric distribution utility to provide a customer
upon request with two years' consumption data in an accessible

form.

Sec. 4928.6610. As used in sections 4928.6611 to 4928.6616

of the Revised Code:

(A) "Customer" means amy—either of the following:

(1) A mercantile customer of an electric distribution
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utility;

(2) Any customer of an electric distribution utility to

which either of the following applies:

43— (a) The customer receives service above the primary
voltage level as determined by the utility's tariff

classification.

29— (b) The customer is a commercial or industrial

customer to which both of the following apply:

42— (i) The customer receives electricity through a meter
of an end user or through more than one meter at a single
location in a quantity that exceeds forty-five million kilowatt

hours of electricity for the preceding calendar year.

“+—(ii) The customer has made a written request for
registration as a self-assessing purchaser pursuant to section

5727.81 of the Revised Code.

(B) "Energy intensity" means the amount of energy, from

electricity, used or consumed per unit of production.

(C) "Portfolio plan" means the comprehensive energy
efficiency and peak-demand reduction program portfolio plan
required under rules adopted by the public utilities commission
and codified in Chapter 4901:1-39 of the Administrative Code or

hereafter recodified or amended.

Section 2. That existing sections 4928.64, 4928.66, and

4928.6610 of the Revised Code are hereby repealed.

Section 3. Section 4928.6610 of the Revised Code, as

amended by this act, shall take effect January 1, 2019.
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