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Chair Duffey, Vice Chair Antani, and members of the House Higher Education and Workforce Development Committee, thank you for the opportunity to testify before you today as an interested party to House Bill 758.  My name is Bruce Johnson and I am the President of the IUC. 

The IUC was established in 1939 as a voluntary educational association of Ohio’s public universities.  Today, the association represents all of Ohio’s fourteen public universities.  The IUC values providing access to a high quality, affordable education.  It is committed to ensuring affordable opportunities for the more than 329,000 students attending our member institutions without sacrificing the quality of their education or experience. 

Contrary to the popular political perception of the moment, universities, both public and private, historically have been and still are places where thoughts and ideas of all sorts, across all spectrums, can be freely articulated and challenged.  They are places where sharing differing perspectives and opinions is not stifled or censored, but rather encouraged.  They are places that embody the thinking of Baruch Spinoza who believed that intellectual freedom and its expression were “absolutely necessary for progress in science and the liberal arts.”  We believe progress is a good thing and support it.  It was Spinoza, who in 1673 refused a prestigious appointment as professor of philosophy at the University of Heidelberg, because the job offer came with a restriction on what he could say - a stipulation that he must “not insult the principles of the established religion.”  
It is true that Ohio’s public universities do not shield their students from controversial or uncomfortable opinions or views that may challenge their thinking or beliefs.  Quite the contrary.  Rather, the university encourages students to seek out, explore, and contemplate perspectives different from those that they may hold – something that we believe is not inherently wrong or evil.  The university encourages students to think critically, to be discerning, to test and to make judgments, to come to conclusions and to solve problems.  It helps them to form and articulate their own opinions based on the information presented, and to do so in a respectful manner.  That is the educative process and it is the fundamental principle upon which a higher education stands.  I would suggest to you that freedom of speech at our institutions is the rule and that we currently provide a robust forum for the free expression of ideas.  We support the First Amendment to the United States Constitution, we uphold the First Amendment to the United States Constitution, we promote freedom of speech within the law and we always will.  Ohio’s public institutions of higher education pose no threat to legal free speech, which is why we believe this legislation is not necessary and why, if the Legislature feels that it is necessary to enact, we have identified several provisions that cause us concern.
This is not to say that the willing compliance with First Amendment rights is not challenging.  The absolute right of free speech is tempered on a university campus by the legitimate rights of students and faculty to pursue their academic mission.  Therefore, universities are permitted to prohibit “actions which materially and substantially disrupt the work and discipline of the school.” (See Healy v. James 92 S. Ct. at 2350.)  Limitations based on this rationale cannot be based on the content of the speech or expression but rather must focus on the time, place, and manner of the speech creating the disruption.  As a result, university officials have the right to regulate the time, place, and manner of speech and expression.  To reemphasize – time, place, and manner regulations do not provide any right to regulate speech or expression based on content.

There are a very few limited areas in which  University officials are entitled to take action based on the content of the expression or speech.  The theory is that certain speech falls outside the protection of the First Amendment (i.e. yelling fire in a crowded theatre).  The areas are: 

· Obscenity:  Material that meets the Constitutional definition and is prosecutable under the law.  There are special rules for child pornography.  The First Amendment generally protects entertainment, short of obscenity.  (See Iota Chapter of Sigma Chi Fraternity v. George Mason University, 993 F.2d 386 (4th Cir. 1993)).

· Fighting words:  “Those personally abusive epithets which when addressed to the ordinary citizen are, as a matter of common knowledge, inherently likely to provoke violent reaction” (See Chaplinsky v. New Hampshire, 315 U.S. 568 (1942)).

· True threats:  “Those statements where the speaker means to communicate a serious expression of an intent to commit an act of unlawful violence to a particular individual or group of individuals. Intimidation in the Constitutional sense of the word is a type of true threat.”  The United States Supreme Court held that cross burning with intent to intimidate could be outlawed because of its “long and pernicious history as a signal of impending violence”.  (See Virginia v. Black, 538 U.S. 343 (2003)).
Institutions may punish hate speech that constitutes a “true threat” or intimidation.  A true threat is a statement where the speaker means to communicate a serious expression of an intent to commit an act of unlawful violence to a particular individual or group of individuals.  (See Virginia v. Black, 538 U.S. 343 (2003))

The challenge with content-based regulation is that there are very fine legal distinctions that must be drawn when determining whether the speech/expression is protected, like flag burning or when it is not, like cross burning.  This usually requires careful scrutiny by lawyers and the issues are complex.  The proposed law does nothing to clarify the constitutional standards.
Specific to House Bill 758, our first concern is the unnecessary codification of First Amendment case law in the Ohio Revised Code, which is what this legislation tries to do.  Even if the proponents get it right, case law often changes and sometimes rather quickly.  Cases brought under this section of Ohio law may be decided differently than cases brought pursuant to the ever-evolving state of First Amendment law.  The result will be an inconsistent, confusing morass of two separate bodies of case law – one for the Ohio and one for the rest of the country.  A better approach would be to remove all of the language currently in the bill and replace it with a simple, straightforward requirement that Ohio’s public institutions of higher education adopt a free speech policy that complies with and is consistent with the First Amendment to the United State Constitution and then provide a copy of that policy to the General Assembly.  We have competent legal counsel on campus, appointed by the Ohio Attorney General, who understand current constitutional standards.  The state should have confidence that they know the law and will apply it appropriately.  A second alternative, again, would be to remove all of the language currently in the bill and replace it with language requiring the following in order to use a state institution of higher educations’ grounds or buildings:

· Buildings or grounds are available for use by the campus community for the purpose of university business, public meetings for free discussion of public questions, or for activities of a broad public purpose, provided that, when necessary, the authorized permit procedure has been followed and appropriate approvals have been received.  Buildings or grounds are available for use by the public only if such use:
· Does not interfere with the primary use of the institution’s buildings or grounds, including but not limited to its use as the site of its historical, artistic, and architectural heritage; and as a public park;
· Is appropriate to the historical, artistic, architectural and esthetic context of the buildings or grounds of the institution;
· Does not unduly burden the managing authority by a use that includes but is not limited to one that requires excessive financial, staff, security, or equipment resources, or that unduly threatens the physical, historical, architectural, artistic, or esthetic condition of the buildings or grounds, or unduly threatens the safety of the public or state employees; and
· Does not expose the state to the likelihood of unreasonable expenses and/or damages that cannot be recovered.
· In addition to regulations for use, the institution reserves the right to regulate any conduct or activity not appropriate or consistent with the use of the buildings or grounds, or that may cause damage to state property or pose a hazard to any member of the public or university employee.

· The institution reserves the right to limit the use of its buildings or grounds, at any time, due to unforeseen operational circumstances, including but not limited to emergency repairs or urgent security concerns.  Every reasonable effort will be made to alleviate the effects of any such limitation.
A second concern is that this legislation singles out institutions of higher education as the “problem” and makes them a special target for a new “super free speech zone.”  If there is a right to free speech on college campuses, and there is, then there should be a right to free speech on all public property and those rights should be the same.  The First Amendment does not single out public universities.  To the contrary, court decisions recognize the unique educational role of universities and distinguish them from traditional public forums like city hall or public streets.  I would argue against creating “lesser” free speech zones, where there are fewer requirements put in place for all other public spaces that are not institutions of higher education.  There must be consistency and equal application of the law on all public property.  If the state is truly interested in protecting free speech by articulating clear standards, then we believe the legislation should apply to expression by any individual in any public forum within the jurisdiction of a political subdivision, instrumentality of the state, or any other state entity, including a state institution of higher education.

A third concern is the confusion over certain definitions or the absence of definitions leading to what we believe is, at worst, an expansion of public forums, or, at best, a muddying inconsistency within the language relative to the operation of the bill and its intent.  The bill makes all outdoor areas of campus public forums, but the bill does not define “public forum.”  This is an expansion of free speech rights, not a codification of constitutional rights.  The Widmar decision effectively presumes that a public college or university is a limited public forum.  The bill puts conditions on the institution’s ability to maintain and enforce reasonable time, place, and manner restrictions.  The definition of “outdoor areas of campus” arguably makes all of the outdoor areas of our campuses public forums – as we would define public forum.  This is too broad.  While our campuses may be limited public forums for our faculty, staff, and students, it does not follow that any third party that wants to do so should be able to treat the outdoor areas of campus as a traditional public forum.  The law today does not require us to do this -- the First Amendment does not control or guarantee access to property simply because it is owned or controlled by the government.  (See United States Postal Service v. Greenburgh Civic Assn., 453 U.S.114 (1981)).  Unlike parks and streets, a college campus is by tradition a place for study and introspection, not a free for all free speech zone. (See Widmar V. Vincent 454 U.S. 263 (1981 fn. 5)).
The third concern creates a fourth and that is one of cost. If the state creates a “super free speech zone”, otherwise known as a public institution of higher education, the state and not its students should bear the financial responsibility of doing so.  The confusion caused by the definitions, or lack thereof, of certain provisions of the bill serves only to create additional security risks, which in turn, create additional costs for the institution.   Allowing anyone and everyone to come onto campus raises security issues that the campus will be compelled to address.  This requires additional security services, including personnel, barriers for crowd control, and lighting.  When a specific threat to safety is identified, multi-jurisdictional coordination is required.  Costs for these services have ranged anywhere from $75,000 at the University of Washington for a Milo Yiannopoulos event to the $500,000 the University of Florida spent to keep its campus safe when white nationalist Richard Spencer appeared there last year to $600,000 for an Ann Coulter event at the University of California-Berkley.  The University of North Carolina-Chapel Hill spent $390,000 between June 1, 2017 and June 30, 2018, according to university officials, to provide security in McCorkle Place, the quad that houses a statue of a Confederate soldier, known as Silent Sam.  Protestors still managed to topple the statue.  

To address this cost concern, the IUC recommends a provision generally prohibiting a state entity from passing the costs of safety and security to a speaker, except as clearly and fairly delineated by contractual agreement.  The IUC further recommends including language permitting a political subdivision, instrumentality, or any other state entity, including a state institution of higher education, to submit a request to the Office of Budget and Management for either reimbursement or preauthorized payment of all of the safety and security costs of an event, provided those costs exceed $25,000.  Under this concept, the Office of Budget and Management would have discretion regarding whether the request must be made in advance and require the state entity to utilize any contractual remedies (such as the one mentioned above) prior to submitting a request.
A fifth concern is the language in the bill specifically stating that a state institution of higher education shall not be immune from suit or liability for violations of ORC sections 3345.0212 and 3345.0213.  In addition, this section of the bill allows an aggrieved party to seek and obtain appropriate relief, including injunctive relief, compensatory damages, attorney's fees, and court costs.  Further, it mandates that if a court finds a violation of section 3345.0212 or 3345.0213 of the Revised Code, it shall issue an award of not less than one thousand dollars.  This language, applying only to the new “super free speech zone”, establishes special legal remedies at the expense of the state, and more specifically, state institutions of higher education, and by extension, Ohio taxpayers.  The sole purpose of these changes can only be to make the plaintiffs lawyers happy.  
Mr. Chairman and members of the committee, public universities have a duty to secure a safe learning environment for their students.  One free from disruption and violence and one conducive to learning and growing.  A clear commitment to free speech and then fairly and consistently carrying it out will help produce that learning environment.  We believe in the competition of ideas.  Just as competition is good in the marketplace, so it is in higher education where we trade in ideas and concepts instead of products or commodities.  Free and transparent speech benefits everyone.  All of those things working together make for a truly valuable and quality education.
I will conclude by saying that the bill, as it is currently drafted, raises serious concerns.  The IUC continues to review the legislation and there may be additional concerns to share, but the five identified in this testimony are significant and should be addressed.  Further government involvement in micromanaging this issue on campus is not necessary and is not helpful.  I ask you to trust in the members of the Boards of Trustees that the Legislature confirms to develop policies that are legal and in compliance with the United States Constitution.  These are competent men and women staffed by expert legal counsel who deal with these issues on a daily basis.  I ask you to utilize the resources already in place at our institutions of higher education, or, at the very least, work with us to make this legislation more practical, more functional, and less confusing.  Together I am confident we can come up with a more sensible solution.  

I am happy to answer any questions the committee may have.
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