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Chair Eklund, Vice Chair Manning, Ranking Member Thomas, and members of the
Senate Judiciary Committee. My name is Niki Clum. | am the legislative liaison for the Office
of the Ohio Public Defender (“OPD”). Thank you for the opportunity to provide proponent
testimony regarding House Bill 1 (HB1) on behalf of the OPD.

Ohioans are imprisoned for drug offenses more than any other offense.” According to
recent data from the Ohio Department of Rehabilitation and Corrections, roughly 2600
individuals are in prison for drug possession.? That is enough people to fill approximately two
prisons. Of those individuals, 1600 are incarcerated for low-level drug possession — amounts
that are for personal use only. Unequivocally, the war on drugs is a failure. Opioids, meth, and
cocaine continue to ravage Ohio. It is clear that Ohio will not incarcerate its way out of this
crisis. We need a new approach.

OPD is grateful to Representatives Hicks-Hudson and Plummer who, in their short time
in the legislature, have shown real leadership and understanding of Ohio’s need to have an
efficient and effective criminal justice system. OPD is supportive of legislation that allows
people suffering from addiction more opportunities to avoid criminal convictions and further
opportunity to seal criminal convictions that act as a barrier to obtaining gainful employment.

That is why OPD is supportive of HB1. However, OPD wants to stress that HB1 should not be

seen a substitute to SB3. At minimum, Ohio should pass both bills.
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Imprisoning addicts has done nothing to combat Ohio’s drug crisis. Addiction is an
illness, and Ohioans with addiction issues are suffering and need treatment. Incarceration is
more expensive and, more importantly, less effective than treatment.® Treatment reduces the
demand for drugs, incarceration does not. It is also important for recovery that individuals
suffering from addiction stay in their communities with the positive influences in their life that
make them want to get clean and stay clean.* Addiction experts have repeatedly found that
treatment is the most effective when individuals can maintain their pro-social support systems,
meaning individuals are able to keep their jobs, housing, and maintain personal family
relationships. Imprisoning these individuals for a felony offense destroys their pro-social
support systems by removing them from the community, the support of family, and makes it
more likely they will relapse upon release. Further, incarcerating people who suffer from
addiction makes Ohio more dangerous. The data shows that when these individuals are
released from prison without a support system they are more likely to commit a violent offense
and/or overdose.

HB1 attempts to keep more individuals who suffer addiction out of prison by expanding
access to intervention in lieu of conviction (ILC). The bill creates a presumption for ILC “unless
the court finds specific reasons to believe that the candidate’s participation in ILC would be
inappropriate.” Courts will be required to hold a hearing to determine if ILC is appropriate when
addiction is alleged. The bill, and current law, state that the court “shall” order an assessment
to be considered at that hearing. In some jurisdictions of Ohio, judges require all defendants
pay for their assessment out-of-pocket. If an assessment is not provided, the court will deny
ILC. This practice eliminates opportunities an indigent people to participate ILC. While the bill

sponsors seek to expand eligibility for ILC, the bill still allows courts to deny ILC for individuals
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suffering from addiction if the reason is specified in the journal entry. The reason can still be
that the individual did not provide the require assessment. Unfortunately, HB1 will not ensure
that ILC is applied equitably throughout the state to all person regardless of income level.

As this committee well knows, felony convictions cause individuals’ significant problems
obtaining employment. It is the modern-day scarlet letter. Yet, “employment is one of the best
predictors of positive treatment outcome.” OPD supports HB1's efforts to help people who
suffer from addiction avoid the criminal justice system and relieve the collateral consequences
of convictions resulting from their addiction. However, OPD would be remiss if we did not
caution that the positive impact HB1 will be extremely limited.

First, the Revised Code permits many employers to consider criminal records of
dismissed cases and even sealed convictions. Data collected by the Ohio Civil Impacts of
Criminal Convictions (CIVICC) Database found that, under Ohio law, there are 123 collateral
consequences imposed on people who have completed ILC or a similar program. These
collateral consequences obstruct an individual’s ability to obtain employment in at least 33
different areas, including teaching, massage therapy, anesthesiology, and acupuncture, to
name just a few. CIVICC also found that the Revised Code contains 37 statutes that authorize
criminal record searches for employment and/or license applications. These 37 statues require
the individual to disclose even sealed convictions when applying for employment with many
public employers. HB1 does not address these collateral consequences and barriers to
employment, limiting its beneficial impact.

Second, once a person is deemed a felon, that bell cannot be unrung. Because of the
internet and social media, once a felon, always a felon — and a lifetime of struggling to meet

their basic needs. Even if an individual’s case is dismissed or sealed, the arrest records often
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remain online. HB1 allows an individual to seek record sealing after one to three years
depending on the level of the offense. By the time an individual is eligible, they will never be
able to erase the record of their arrest and conviction from all corners of the internet.

Finally, for record sealing to provide true relief from the collateral consequences of
addition, Ohio’s record sealing statute must be written so that average Ohioan can navigate
the process without having to pay an attorney. Under current record sealing law, an individual
must first determine if they are barred from sealing by having a conviction for one of forty-one
specified offenses. These are mostly violent or sexual offenses. If the person is not barred, the
individual must determine if they have five or fewer felony convictions. If so, they must then
determine if all the felonies are fourth- or fifth-degree felonies. If they are all low-level felonies,
to remain eligible, the individual must determine if they are prohibited from sealing their record
because they have a conviction for one of fifteen additional specified felony offenses. If the
person is still eligible, and they are trying to seal one felony, they must make sure that at least
three years have lapsed since they completed either the term of incarceration or supervision,
whichever is later. If the individual is trying to seal two felonies, they must ensure that at least
four years have lapsed since they completed either the term of incarceration or supervision. If
the individual is trying to seal three, four, or fives felonies, they must ensure that that at least
five years have lapsed since they completed either the term of incarceration or supervision. If
they are trying to seal a misdemeanor, they must determine if the misdemeanor is one of the
traffic offenses that cannot sealed. If the misdemeanor is still eligible, they ensure at least one
year has lapsed since they completed either the term of incarceration or supervision. Finally,

they must make sure all of fines and costs associated with the convictions are paid.
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Let’'s backup to someone who has been convicted of a felony that is not a felony of the
fourth or fifth degree or one of the forty-one barred offenses. That individual must determine if
they have been convicted of not more than one felony, two misdemeanors, or not more than
one felony and one misdemeanor. If they are still eligible, they should note that minor
misdemeanors, or a violation of any section of R.C. 4507, 4510, 4511, 4513 or 4549 do not
count as a conviction, except violations of R.C. 4511.19, 4511.251, 4549.02, 4549.021,
4549.03, 4549.042, 4549.62, 4549.41 to 4549.46, 4510.11 or 4510.14 that are based upon the
offender’s operation of a motor vehicle during a suspension imposed by R.C. 4511.191 or
4511.196, and any felony violation traffic offense do count as a conviction. They must also
consider that two or three convictions from same indictment, complaint or information and that
result from related criminal acts that were committed within a three-month period but do not
result from the same act or offenses committed at the same time, may be treated as one
conviction if the court finds that it is in the public interest. If the individual is still eligible, they
must then determine if they are barred by one of the ten delineated exceptions in statute. If
they are still eligible, they must ensure the minimum amount of time has elapsed as discussed
above.

Most Ohioans would not be able to understand this statute without the assistance of an
attorney. Many attorneys cannot even understand this statute. HB1 tinkers around the edges,
but it does not do what Ohio really needs - a large overhaul of the sealing statute. OPD is aware
that Representative Rogers has been working on a comprehensive bill to simplify the sealing
statute and allow more Ohioans the opportunity to request that their record be sealed.

Representative Rogers plans to introduce that bill in the House soon. Until Ohio’s sealing
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statute is easy to understand and use without an attorney, getting one’s record sealed is not
an effective way to obtain relief from the collateral sanctions of addiction.

In terms of criminal justice reform and fighting the opioid epidemic, Ohio is getting left
behind, and its citizens are suffering. The time has come for this legislature to take a bold step.
A step that will save lives and improve the entire state. HB1 and SB3 are two small steps in
that direction, and both should be passed into law

Thank you for the opportunity to testify today. | am happy to answer questions at this

time.
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