As Introduced

133rd General Assembly
Regular Session S. B. No. 162
2019-2020

Cosponsors: Senators Craig, Fedor, Kunze, Lehner, Maharath, Sykes, Thomas,

Senators Antonio, O'Brien

Williams, Yuko

A BILL

To amend sections 2901.13, 2907.02, 2907.03,

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1.

2907.04, 2907.05, 2907.06, 2907.07, 2933.82, and
2945.42 and to enact section 2305.117 of the
Revised Code to eliminate the spousal exceptions
for certain sex offenses, to permit a person to
testify against the person's spouse in a
prosecution for any of those offenses, to
eliminate the period of limitation for the
criminal prosecution of a person for rape and
for a civil action brought by a victim of
conduct that would constitute rape, and to amend
the versions of sections 2907.02 and 2907.05 of
the Revised Code that are scheduled to take
effect March 22, 2020, to continue the
provisions of this act on and after that

effective date.

That sections 2901.13, 2907.02, 2907.03,

2907.04, 2907.05, 2907.06, 2907.07, 2933.82, and 2945.42 be
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amended and section 2305.117 of the Revised Code be enacted to

read as follows:

Sec. 2305.117. Notwithstanding any other section of the

Revised Code to the contrary, there is no period of limitations

for a civil action brought by a victim of conduct that would

constitute a violation of section 2907.02 of the Revised Code or

conduct that would constitute conspiracy to commit, complicity

in committing, or attempting to commit a violation of section

2907.02 of the Revised Code against the person who committed

that conduct.

Sec. 2901.13. (A) (1) Except as provided in division (A)
(2), (3), or (4) of this section or as otherwise provided in
this section, a prosecution shall be barred unless it is
commenced within the following periods after an offense is

committed:
(a) For a felony, six years;

(b) For a misdemeanor other than a minor misdemeanor, two

years;
(c) For a minor misdemeanor, six months.

(2) There is no period of limitation for the prosecution

of a&—any of the following offenses:

(a) A violation of section 2903.01—e+—, 2903.02, or

2907.02 of the Revised Code; _

(b) A conspiracy to commit, attempt to commit, or

complicity in committing a violation of section 2907.02 of the

Revised Code.

(3) Except as otherwise provided in divisions (B) to (J)

of this section, a prosecution of any of the following offenses
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shall be barred unless it is commenced within twenty years after

the offense is committed:

(a) A violation of section 2903.03, 2903.04, 2905.01,
2905.32, 2907.04, 2907.05, 2907.21, 2909.02, 2909.22, 2909.23,
2909.24, 2909.26, 2909.27, 2909.28, 2909.29, 2911.01, 2911.02,
2911.11, 2911.12, or 2917.02 of the Revised Code, a violation of
section 2903.11 or 2903.12 of the Revised Code if the victim is
a peace officer, a violation of section 2903.13 of the Revised
Code that is a felony, or a violation of former section 2907.12

of the Revised Code;

(b) A conspiracy to commit, attempt to commit, or
complicity in committing a violation set forth in division (A)

(3) (a) of this section.

(4) Except as otherwise provided in divisions (D) to (L)

of this section, a prosecution of a violation of section 2967562

e¥—2907.03 of the Revised Code or a conspiracy to commit,
attempt to commit, or complicity in committing a violation of
either—that section shall be barred unless it is commenced

within twenty-five years after the offense is committed.

(B) (1) Except as otherwise provided in division (B) (2) of
this section, if the period of limitation provided in division
(A) (1) or (3) of this section has expired, prosecution shall be
commenced for an offense of which an element is fraud or breach
of a fiduciary duty, within one year after discovery of the
offense either by an aggrieved person, or by the aggrieved

person's legal representative who is not a party to the offense.

(2) If the period of limitation provided in division (A)
(1) or (3) of this section has expired, prosecution for a

violation of section 2913.49 of the Revised Code shall be
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commenced within five years after discovery of the offense
either by an aggrieved person or the aggrieved person's legal

representative who is not a party to the offense.

(C) (1) If the period of limitation provided in division
(A) (1) or (3) of this section has expired, prosecution shall be
commenced for the following offenses during the following

specified periods of time:

(a) For an offense involving misconduct in office by a
public servant, at any time while the accused remains a public

servant, or within two years thereafter;

(b) For an offense by a person who is not a public servant
but whose offense is directly related to the misconduct in
office of a public servant, at any time while that public
servant remains a public servant, or within two years

thereafter.
(2) As used in this division:

(a) An "offense is directly related to the misconduct in
office of a public servant" includes, but is not limited to, a
violation of section 101.71, 101.91, 121.61 or 2921.13, division
(F) or (H) of section 102.03, division (A) of section 2921.02,
division (A) or (B) of section 2921.43, or division (F) or (G)
of section 3517.13 of the Revised Code, that is directly related
to an offense involving misconduct in office of a public

servant.

(b) "Public servant" has the same meaning as in section

2921.01 of the Revised Code.

(D) (1) If a DNA record made in connection with the
criminal investigation of the commission of a violation of

section 2868+682—-6+-2907.03 of the Revised Code is determined to
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match another DNA record that is of an identifiable person and

if the time of the determination is later than twenty-five years
after the offense is committed, prosecution of that person for a
violation of #ke—that section may be commenced within five years

after the determination is complete.

(2) If a DNA record made in connection with the criminal
investigation of the commission of a violation of section
28074-02—e¥—2907.03 of the Revised Code is determined to match
another DNA record that is of an identifiable person and if the
time of the determination is within twenty-five years after the
offense is committed, prosecution of that person for a violation
of £he—that section may be commenced within the longer of
twenty-five years after the offense is committed or five years

after the determination is complete.

(3) As used in this division, "DNA record" has the same

meaning as in section 109.573 of the Revised Code.

(E) An offense is committed when every element of the
offense occurs. In the case of an offense of which an element is
a continuing course of conduct, the period of limitation does
not begin to run until such course of conduct or the accused's

accountability for it terminates, whichever occurs first.

(F) A prosecution is commenced on the date an indictment
is returned or an information filed, or on the date a lawful
arrest without a warrant is made, or on the date a warrant,
summons, citation, or other process is issued, whichever occurs
first. A prosecution is not commenced by the return of an
indictment or the filing of an information unless reasonable
diligence is exercised to issue and execute process on the same.
A prosecution is not commenced upon issuance of a warrant,

summons, citation, or other process, unless reasonable diligence
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is exercised to execute the same.

(G) The period of limitation shall not run during any time

when the corpus delicti remains undiscovered.

(H) The period of limitation shall not run during any time
when the accused purposely avoids prosecution. Proof that the
accused departed this state or concealed the accused's identity
or whereabouts is prima-facie evidence of the accused's purpose

to avoid prosecution.

(I) The period of limitation shall not run during any time
a prosecution against the accused based on the same conduct is
pending in this state, even though the indictment, information,
or process that commenced the prosecution is quashed or the
proceedings on the indictment, information, or process are set

aside or reversed on appeal.

(J) The period of limitation for a violation of any
provision of Title XXIX of the Revised Code that involves a
physical or mental wound, injury, disability, or condition of a
nature that reasonably indicates abuse or neglect of a child
under eighteen years of age or of a child with a developmental
disability or physical impairment under twenty-one years of age

shall not begin to run until either of the following occurs:
(1) The victim of the offense reaches the age of majority.

(2) A public children services agency, or a municipal or
county peace officer that is not the parent or guardian of the
child, in the county in which the child resides or in which the
abuse or neglect is occurring or has occurred has been notified
that abuse or neglect is known, suspected, or believed to have

occurred.

(K) As used in this section, "peace officer" has the same
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meaning as in section 2935.01 of the Revised Code.

(L) The amendments to divisions (A) and (D) of this
section apply to a violation of section 2898+H82—-e+—2907.03 of
the Revised Code committed on and after July 16, 2015, and apply
to a violation of either of those sections committed prior to
July 16, 2015, if prosecution for that violation was not barred
under this section as it existed on the day prior to July 16,

2015.

Sec. 2907.02. (A) (1) No person shall engage in sexual

conduct with another—whe—is—rmot—the—Spouse—of—the—offender—o¥r

N 4 N e £ £
WHo—5—tRe—SPouS O F—t 1 O+ €5

apart—from—the—effender+ when any of the following applies:

(a) For the purpose of preventing resistance, the offender
substantially impairs the other person's judgment or control by
administering any drug, intoxicant, or controlled substance to
the other person surreptitiously or by force, threat of force,

or deception.

(b) The other person is less than thirteen years of age,

whether or not the offender knows the age of the other person.

(c) The other person's ability to resist or consent is
substantially impaired because of a mental or physical condition
or because of advanced age, and the offender knows or has
reasonable cause to believe that the other person's ability to
resist or consent is substantially impaired because of a mental

or physical condition or because of advanced age.

(2) No person shall engage in sexual conduct with another
when the offender purposely compels the other person to submit

by force or threat of force.

(B) Whoever violates this section is guilty of rape, a
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felony of the first degree. If the offender under division (A)
(1) (a) of this section substantially impairs the other person's
judgment or control by administering any controlled substance
described in section 3719.41 of the Revised Code to the other
person surreptitiously or by force, threat of force, or
deception, the prison term imposed upon the offender shall be
one of the definite prison terms prescribed for a felony of the
first degree in division (A) (1) (b) of section 2929.14 of the

Revised Code that is not less than five years, except that if

th

the violation is committed on or after—the feetds cete—ef

TF

this—amendment March 22, 2019, the court shall impose as the

minimum prison term for the offense a mandatory prison term that
is one of the minimum terms prescribed for a felony of the first
degree in division (A) (1) (a) of section 2929.14 of the Revised
Code that is not less than five years. Except as otherwise
provided in this division, notwithstanding sections 2929.11 to
2929.14 of the Revised Code, an offender under division (A) (1)
(b) of this section shall be sentenced to a prison term or term
of life imprisonment pursuant to section 2971.03 of the Revised
Code. If an offender is convicted of or pleads guilty to a
violation of division (A) (1) (b) of this section, if the offender
was less than sixteen years of age at the time the offender
committed the violation of that division, and if the offender
during or immediately after the commission of the offense did
not cause serious physical harm to the victim, the victim was
ten years of age or older at the time of the commission of the
violation, and the offender has not previously been convicted of
or pleaded guilty to a violation of this section or a
substantially similar existing or former law of this state,
another state, or the United States, the court shall not
sentence the offender to a prison term or term of life

imprisonment pursuant to section 2971.03 of the Revised Code,
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and instead the court shall sentence the offender as otherwise
provided in this division. If an offender under division (A) (1)
(b) of this section previously has been convicted of or pleaded
guilty to violating division (A) (1) (b) of this section or to
violating an existing or former law of this state, another
state, or the United States that is substantially similar to
division (A) (1) (b) of this section, if the offender during or
immediately after the commission of the offense caused serious
physical harm to the victim, or if the wvictim under division (A)
(1) (b) of this section is less than ten years of age, in lieu of
sentencing the offender to a prison term or term of life
imprisonment pursuant to section 2971.03 of the Revised Code,
the court may impose upon the offender a term of life without
parole. If the court imposes a term of life without parole
pursuant to this division, division (F) of section 2971.03 of
the Revised Code applies, and the offender automatically is
classified a tier III sex offender/child-victim offender, as

described in that division.

(C) A victim need not prove physical resistance to the

offender in prosecutions under this section.

(D) Evidence of specific instances of the victim's sexual
activity, opinion evidence of the victim's sexual activity, and
reputation evidence of the victim's sexual activity shall not be
admitted under this section unless it involves evidence of the
origin of semen, pregnancy, or disease, or the victim's past
sexual activity with the offender, and only to the extent that
the court finds that the evidence is material to a fact at issue
in the case and that its inflammatory or prejudicial nature does

not outweigh its probative value.

Evidence of specific instances of the defendant's sexual
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activity, opinion evidence of the defendant's sexual activity,
and reputation evidence of the defendant's sexual activity shall
not be admitted under this section unless it involves evidence
of the origin of semen, pregnancy, or disease, the defendant's
past sexual activity with the victim, or is admissible against
the defendant under section 2945.59 of the Revised Code, and
only to the extent that the court finds that the evidence is
material to a fact at issue in the case and that its
inflammatory or prejudicial nature does not outweigh its

probative value.

(E) Prior to taking testimony or receiving evidence of any
sexual activity of the victim or the defendant in a proceeding
under this section, the court shall resolve the admissibility of
the proposed evidence in a hearing in chambers, which shall be
held at or before preliminary hearing and not less than three

days before trial, or for good cause shown during the trial.

(F) Upon approval by the court, the victim may be
represented by counsel in any hearing in chambers or other
proceeding to resolve the admissibility of evidence. If the
victim is indigent or otherwise is unable to obtain the services
of counsel, the court, upon request, may appoint counsel to

represent the victim without cost to the victim.

(G) It is not a defense to a charge under division (A) (2)
of this section that the offender and the victim were married or

were cohabiting at the time of the commission of the offense.

Sec. 2907.03. (A) No person shall engage in sexual conduct

with another—smet—+thespeuse—-of +theeoffender; when any of the
following apply:

(1) The offender knowingly coerces the other person to
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submit by any means that would prevent resistance by a person of

ordinary resolution.

(2) The offender knows that the other person's ability to
appraise the nature of or control the other person's own conduct

is substantially impaired.

(3) The offender knows that the other person submits
because the other person is unaware that the act is being

committed.

(4) The offender knows that the other person submits
because the other person mistakenly identifies the offender as

the other person's spouse.

(5) The offender is the other person's natural or adoptive
parent, or a stepparent, or guardian, custodian, or person in

loco parentis of the other person.

(6) The other person is in custody of law or a patient in
a hospital or other institution, and the offender has

supervisory or disciplinary authority over the other person.

(7) The offender is a teacher, administrator, coach, or
other person in authority employed by or serving in a school for
which the state board of education prescribes minimum standards
pursuant to division (D) of section 3301.07 of the Revised Code,
the other person is enrolled in or attends that school, and the

offender is not enrolled in and does not attend that school.

(8) The other person is a minor, the offender is a
teacher, administrator, coach, or other person in authority
employed by or serving in an institution of higher education,

and the other person is enrolled in or attends that institution.

(9) The other person is a minor, and the offender is the
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other person's athletic or other type of coach, is the other
person's instructor, is the leader of a scouting troop of which
the other person is a member, or is a person with temporary or

occasional disciplinary control over the other person.

(10) The offender is a mental health professional, the
other person is a mental health client or patient of the
offender, and the offender induces the other person to submit by
falsely representing to the other person that the sexual conduct

is necessary for mental health treatment purposes.

(11) The other person is confined in a detention facility,

and the offender is an employee of that detention facility.

(12) The other person is a minor, the offender is a
cleric, and the other person is a member of, or attends, the

church or congregation served by the cleric.

(13) The other person is a minor, the offender is a peace
officer, and the offender is more than two years older than the

other person.

(B) Whoever violates this section is guilty of sexual
battery. Except as otherwise provided in this division, sexual
battery is a felony of the third degree. If the other person is
less than thirteen years of age, sexual battery is a felony of
the second degree, and the court shall impose upon the offender
a mandatory prison term equal to one of the definite prison
terms prescribed in division (A) (2) (b) of section 2929.14 of the

Revised Code for a felony of the second degree, except that if

the violation is committed on or after—theeffeetisre—date—of

this—amendment March 22, 2019, the court shall impose as the

minimum prison term for the offense a mandatory prison term that

is one of the minimum terms prescribed in division (A) (2) (a) of
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that section for a felony of the second degree.
(C) As used in this section:

(1) "Cleric" has the same meaning as in section 2317.02 of

the Revised Code.

(2) "Detention facility" has the same meaning as in

section 2921.01 of the Revised Code.

(3) "Institution of higher education”™ means a state
institution of higher education defined in section 3345.011 of
the Revised Code, a private nonprofit college or university
located in this state that possesses a certificate of
authorization issued by the Ohio board of regents pursuant to
Chapter 1713. of the Revised Code, or a school certified under
Chapter 3332. of the Revised Code.

(4) "Peace officer" has the same meaning as in section

2935.01 of the Revised Code.

Sec. 2907.04. (A) No person who is eighteen years of age

or older shall engage in sexual conduct with another—whe—3s——set

N
T

the—spowse—of—the—offendery when the offender knows the other

person is thirteen years of age or older but less than sixteen

years of age, or the offender is reckless in that regard.

(B) Whoever violates this section is guilty of unlawful

sexual conduct with a minor.

(1) Except as otherwise provided in divisions (B) (2), (3),
and (4) of this section, unlawful sexual conduct with a minor is

a felony of the fourth degree.

(2) Except as otherwise provided in division (B) (4) of
this section, if the offender is less than four years older than

the other person, unlawful sexual conduct with a minor is a
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misdemeanor of the first degree.

(3) Except as otherwise provided in division (B) (4) of
this section, if the offender is ten or more years older than
the other person, unlawful sexual conduct with a minor is a

felony of the third degree.

(4) If the offender previously has been convicted of or
pleaded guilty to a violation of section 2907.02, 2907.03, or
2907.04 of the Revised Code or a violation of former section
2907.12 of the Revised Code, unlawful sexual conduct with a

minor is a felony of the second degree.

Sec. 2907.05. (A) No person shall have sexual contact with

another—reot—the—spouvse—of—the—offender; cause another—weot—the—

£ 1 £ £
OO TOo T OT |3 3 3 R W m

ernder; to have sexual contact with the
offender; or cause two or more other persons to have sexual

contact when any of the following applies:

(1) The offender purposely compels the other person, or

one of the other persons, to submit by force or threat of force.

(2) For the purpose of preventing resistance, the offender
substantially impairs the judgment or control of the other
person or of one of the other persons by administering any drug,
intoxicant, or controlled substance to the other person

surreptitiously or by force, threat of force, or deception.

(3) The offender knows that the judgment or control of the
other person or of one of the other persons is substantially
impaired as a result of the influence of any drug or intoxicant
administered to the other person with the other person's consent
for the purpose of any kind of medical or dental examination,

treatment, or surgery.

(4) The other person, or one of the other persons, is less
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than thirteen years of age, whether or not the offender knows

the age of that person.

(5) The ability of the other person to resist or consent
or the ability of one of the other persons to resist or consent
is substantially impaired because of a mental or physical
condition or because of advanced age, and the offender knows or
has reasonable cause to believe that the ability to resist or
consent of the other person or of one of the other persons is
substantially impaired because of a mental or physical condition

or because of advanced age.

(B) No person shall knowingly touch the genitalia of
another, when the touching is not through clothing, the other
person is less than twelve years of age, whether or not the
offender knows the age of that person, and the touching is done
with an intent to abuse, humiliate, harass, degrade, or arouse

or gratify the sexual desire of any person.

(C) Whoever violates this section is guilty of gross

sexual imposition.

(1) Except as otherwise provided in this section, gross
sexual imposition committed in violation of division (A) (1),
(2), (3), or (5) of this section is a felony of the fourth
degree. If the offender under division (A) (2) of this section
substantially impairs the judgment or control of the other
person or one of the other persons by administering any
controlled substance described in section 3719.41 of the Revised
Code to the person surreptitiously or by force, threat of force,
or deception, gross sexual imposition committed in violation of

division (A) (2) of this section is a felony of the third degree.

(2) Gross sexual imposition committed in violation of
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division (A) (4) or (B) of this section is a felony of the third
degree. Except as otherwise provided in this division, for gross
sexual imposition committed in violation of division (A) (4) or
(B) of this section there is a presumption that a prison term
shall be imposed for the offense. The court shall impose on an
offender convicted of gross sexual imposition in violation of
division (A) (4) or (B) of this section a mandatory prison term,
as described in division (C) (3) of this section, for a felony of

the third degree if either of the following applies:

(a) Evidence other than the testimony of the victim was

admitted in the case corroborating the violation;

(b) The offender previously was convicted of or pleaded
guilty to a violation of this section, rape, the former offense
of felonious sexual penetration, or sexual battery, and the
victim of the previous offense was less than thirteen years of

age.

(3) A mandatory prison term required under division (C) (2)
of this section shall be a definite term from the range of
prison terms provided in division (A) (3) (a) of section 2929.14

of the Revised Code for a felony of the third degree.

(D) A victim need not prove physical resistance to the

offender in prosecutions under this section.

(E) Evidence of specific instances of the victim's sexual
activity, opinion evidence of the victim's sexual activity, and
reputation evidence of the victim's sexual activity shall not be
admitted under this section unless it involves evidence of the
origin of semen, pregnancy, or disease, or the victim's past
sexual activity with the offender, and only to the extent that

the court finds that the evidence is material to a fact at issue
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in the case and that its inflammatory or prejudicial nature does

not outweigh its probative value.

Evidence of specific instances of the defendant's sexual
activity, opinion evidence of the defendant's sexual activity,
and reputation evidence of the defendant's sexual activity shall
not be admitted under this section unless it involves evidence
of the origin of semen, pregnancy, or disease, the defendant's
past sexual activity with the victim, or is admissible against
the defendant under section 2945.59 of the Revised Code, and
only to the extent that the court finds that the evidence is
material to a fact at issue in the case and that its
inflammatory or prejudicial nature does not outweigh its

probative value.

(F) Prior to taking testimony or receiving evidence of any
sexual activity of the victim or the defendant in a proceeding
under this section, the court shall resolve the admissibility of
the proposed evidence in a hearing in chambers, which shall be
held at or before preliminary hearing and not less than three

days before trial, or for good cause shown during the trial.

(G) Upon approval by the court, the victim may be
represented by counsel in any hearing in chambers or other
proceeding to resolve the admissibility of evidence. If the
victim is indigent or otherwise is unable to obtain the services
of counsel, the court, upon request, may appoint counsel to

represent the victim without cost to the victim.

Sec. 2907.06. (A) No person shall have sexual contact with

another—reot—the—spovse—of—the—offender; cause another—weot—the—

speuse—of+the—offender; to have sexual contact with the
offender; or cause two or more other persons to have sexual

contact when any of the following applies:
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(1) The offender knows that the sexual contact is
offensive to the other person, or one of the other persons, or

is reckless in that regard.

(2) The offender knows that the other person's, or one of
the other person's, ability to appraise the nature of or control
the offender's or touching person's conduct is substantially

impaired.

(3) The offender knows that the other person, or one of
the other persons, submits because of being unaware of the

sexual contact.

(4) The other person, or one of the other persons, is
thirteen years of age or older but less than sixteen years of
age, whether or not the offender knows the age of such person,
and the offender is at least eighteen years of age and four or

more years older than such other person.

(5) The offender is a mental health professional, the
other person or one of the other persons is a mental health
client or patient of the offender, and the offender induces the
other person who is the client or patient to submit by falsely
representing to the other person who is the client or patient
that the sexual contact is necessary for mental health treatment

purposes.

(B) No person shall be convicted of a violation of this
section solely upon the victim's testimony unsupported by other

evidence.

(C) Whoever violates this section is guilty of sexual
imposition, a misdemeanor of the third degree. If the offender
previously has been convicted of or pleaded guilty to a

violation of this section or of section 2907.02, 2907.03,
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2907.04, or 2907.05, or former section 2907.12 of the Revised
Code, a violation of this section is a misdemeanor of the first
degree. If the offender previously has been convicted of or
pleaded guilty to three or more violations of this section or
section 2907.02, 2907.03, 2907.04, or 2907.05, or former section
2907.12 of the Revised Code, or of any combination of those
sections, a violation of this section is a misdemeanor of the
first degree and, notwithstanding the range of jail terms
prescribed in section 2929.24 of the Revised Code, the court may
impose on the offender a definite jail term of not more than one

year.

Sec. 2907.07. (A) No person shall solicit a person who is
less than thirteen years of age to engage in sexual activity
with the offender, whether or not the offender knows the age of

such person.

(B) (1) No person shall solicit another, not the spouse of
the offender, to engage in sexual conduct with the offender,
when the offender is eighteen years of age or older and four or
more years older than the other person, and the other person is
thirteen years of age or older but less than sixteen years of
age, whether or not the offender knows the age of the other

person.

(2) No person shall solicit another;—amet—the—spouse—of—the
effender+ to engage in sexual conduct with the offender, when
the offender is eighteen years of age or older and four or more
years older than the other person, the other person is sixteen
or seventeen years of age and a victim of a violation of section
2905.32 of the Revised Code, and the offender knows or has

reckless disregard of the age of the other person.

(C) No person shall solicit another by means of a
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telecommunications device, as defined in section 2913.01 of the
Revised Code, to engage in sexual activity with the offender
when the offender is eighteen years of age or older and either

of the following applies:

(1) The other person is less than thirteen years of age,
and the offender knows that the other person is less than

thirteen years of age or is reckless in that regard.

(2) The other person is a law enforcement officer posing
as a person who is less than thirteen years of age, and the
offender believes that the other person is less than thirteen

years of age or is reckless in that regard.

(D) No person shall solicit another by means of a
telecommunications device, as defined in section 2913.01 of the
Revised Code, to engage in sexual activity with the offender
when the offender is eighteen years of age or older and either

of the following applies:

(1) The other person is thirteen years of age or older but
less than sixteen years of age, the offender knows that the
other person is thirteen years of age or older but less than
sixteen years of age or is reckless in that regard, and the

offender is four or more years older than the other person.

(2) The other person is a law enforcement officer posing
as a person who is thirteen years of age or older but less than
sixteen years of age, the offender believes that the other
person i1s thirteen years of age or older but less than sixteen
years of age or is reckless in that regard, and the offender is
four or more years older than the age the law enforcement
officer assumes in posing as the person who is thirteen years of

age or older but less than sixteen years of age.
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(E) Divisions (C) and (D) of this section apply to any
solicitation that is contained in a transmission via a
telecommunications device that either originates in this state

or 1is received in this state.

(F) (1) Whoever violates this section is guilty of

importuning.

(2) Except as otherwise provided in this division, a
violation of division (A) or (C) of this section is a felony of
the third degree on a first offense, and, notwithstanding
division (C) of section 2929.13 of the Revised Code, there is a
presumption that a prison term shall be imposed as described in
division (D) of section 2929.13 of the Revised Code. If the
offender previously has been convicted of a sexually oriented
offense or a child-victim oriented offense, a violation of
division (A) or (C) of this section is a felony of the second
degree, and the court shall impose upon the offender as a
mandatory prison term one of the definite prison terms
prescribed in division (A) (2) (b) of section 2929.14 of the

Revised Code for a felony of the second degree, except that if

th
tHh

the violation is committed on or after—the

PP Ao+ £
- - C 1 A\ i & A =

this—amendment March 22, 2019, the court shall impose as the

minimum prison term for the offense a mandatory prison term that
is one of the minimum terms prescribed in division (A) (2) (a) of

that section for a felony of the second degree.

(3) A violation of division (B) or (D) of this section is
a felony of the fifth degree on a first offense, and,
notwithstanding division (B) of section 2929.13 of the Revised
Code, there is a presumption that a prison term shall be imposed
as described in division (D) of section 2929.13 of the Revised

Code. If the offender previously has been convicted of a
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sexually oriented offense or a child-victim oriented offense, a 604
violation of division (B) or (D) of this section is a felony of 605
the fourth degree, and the court shall impose upon the offender 606
as a mandatory prison term one of the prison terms prescribed in 607
section 2929.14 of the Revised Code for a felony of the fourth 608
degree that is not less than twelve months in duration. 609

Sec. 2933.82. (A) As used in this section: 610

(1) (a) "Biological evidence" means any of the following: 0l1

(i) The contents of a sexual assault examination kit; 612

(ii) Any item that contains blood, semen, hair, saliva, 613
skin tissue, fingernail scrapings, bone, bodily fluids, or any 614
other identifiable biological material that was collected as 615
part of a criminal investigation or delinquent child 616
investigation and that reasonably may be used to incriminate or 617
exculpate any person for an offense or delinquent act. 618

(b) The definition of "biological evidence" set forth in 619
division (A) (1) (a) of this section applies whether the material 620
in gquestion is cataloged separately, such as on a slide or swab 621
or in a test tube, or is present on other evidence, including, 622
but not limited to, clothing, ligatures, bedding or other 623
household material, drinking cups or containers, or cigarettes. 624

(2) "Biological material" has the same meaning as in 625
section 2953.71 of the Revised Code. 626

(3) "DNA," "DNA analysis," "DNA database," "DNA record," 627
and "DNA specimen" have the same meanings as in section 109.573 628
of the Revised Code. 629

(4) "Prosecutor" has the same meaning as in section 630

2935.01 of the Revised Code. 631
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(5) "Governmental evidence-retention entity" means all of

the following:

(a) Any law enforcement agency, prosecutor's office,
court, public hospital, crime laboratory, or other governmental
or public entity or individual within this state that is charged
with the collection, storage, or retrieval of biological

evidence;

(b) Any official or employee of any entity or individual

described in division (A) (5) (a) of this section.

(B) (1) Each governmental evidence-retention entity that
secures any biological evidence in relation to an investigation
or prosecution of a criminal offense or delinquent act that is a
violation of section 2903.01, 2903.02, or 2903.03, a violation
of section 2903.04 or 2903.06 that is a felony of the first or
second degree, a violation of section 2907.02 or 2907.03 or
division (A) (4) or (B) of section 2907.05 of the Revised Code,
or an attempt to commit a violation of section 2907.02 of the
Revised Code shall secure the biological evidence for whichever

of the following periods of time is applicable:

(a) For a violation of section 2903.01—e+x—, 2903.02, or

2907.02 of the Revised Code, or an attempt to commit a violation

of section 2907.02 of the Revised Code, for the period of time

that the offense or act remains unsolved;

(b) For a violation of section 2903.03, a violation of
section 2903.04 or 2903.06 that is a felony of the first or
second degree, a violation of section 28867+082—-e+-2907.03 or—ef—

division (A) (4) or (B) of section 2907.05 of the Revised Code,

n EENE SN NS S aorara s - 3z 3 1 ] PN £ oot o n 20N7 N2 £ 1
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Revised—Cedes for a period of thirty years if the offense or act
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remains unsolved;

(c) If any person is convicted of or pleads guilty to the
offense, or is adjudicated a delingquent child for committing the
delinquent act, for the earlier of the following: (i) the
expiration of the latest of the following periods of time that
apply to the person: the period of time that the person is
incarcerated, is in a department of youth services institution
or other juvenile facility, is under a community control
sanction for that offense, is under any order of disposition for
that act, is on probation or parole for that offense, is under
judicial release or supervised release for that act, is under
post-release control for that offense, is involved in civil
litigation in connection with that offense or act, or is subject
to registration and other duties imposed for that offense or act
under sections 2950.04, 2950.041, 2950.05, and 2950.06 of the
Revised Code or (ii) thirty years. If after the period of thirty
years the person remains incarcerated, then the governmental
evidence-retention entity shall secure the biological evidence

until the person is released from incarceration or dies.

(2) (a) A law enforcement agency shall review all of its
records and reports pertaining to its investigation of any
offense specified in division (B) (1) of this section as soon as
possible after March 23, 2015. If the law enforcement agency's
review determines that one or more persons may have committed or
participated in an offense specified in division (B) (1) of this
section or another offense committed during the course of an
offense specified in division (B) (1) of this section and the
agency 1s in possession of a sexual assault examination kit
secured during the course of the agency's investigation, as soon
as possible, but not later than one year after March 23, 2015,

the agency shall forward the contents of the kit to the bureau
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of criminal identification and investigation or another crime
laboratory for a DNA analysis of the contents of the kit if a
DNA analysis has not previously been performed on the contents
of the kit. The law enforcement agency shall consider the period
of time remaining under section 2901.13 of the Revised Code for
commencing the prosecution of a criminal offense related to the
DNA specimens from the kit as well as other relevant factors in
prioritizing the forwarding of the contents of sexual assault

examination kits.

(b) If an investigation is initiated on or after March 23,
2015, and if a law enforcement agency investigating an offense
specified in division (B) (1) of this section determines that one
or more persons may have committed or participated in an offense
specified in division (B) (1) of this section or another offense
committed during the course of an offense specified in division
(B) (1) of this section, the law enforcement agency shall forward
the contents of a sexual assault examination kit in the agency's
possession to the bureau or another crime laboratory within

thirty days for a DNA analysis of the contents of the kit.

(c) A law enforcement agency shall be considered in the
possession of a sexual assault examination kit that is not in
the law enforcement agency's possession for purposes of
divisions (B) (2) (a) and (b) of this section if the sexual
assault examination kit contains biological evidence related to
the law enforcement agency's investigation of an offense
specified in division (B) (1) of this section and is in the
possession of another government evidence-retention entity. The
law enforcement agency shall be responsible for retrieving the
sexual assault examination kit from the government evidence-
retention entity and forwarding the contents of the kit to the

bureau or another crime laboratory as required under divisions
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(B) (2) (a) and (b) of this section.

(d) (1) The bureau or a laboratory under contract with the
bureau pursuant to division (B) (5) of section 109.573 of the
Revised Code shall perform a DNA analysis of the contents of any
sexual assault examination kit forwarded to the bureau pursuant
to division (B) (2) (a) or (b) of this section as soon as possible
after the bureau receives the contents of the kit. The bureau
shall enter the resulting DNA record into a DNA database. If the
DNA analysis 1is performed by a laboratory under contract with
the bureau, the laboratory shall forward the biological evidence
to the bureau immediately after the laboratory performs the DNA
analysis. A crime laboratory shall perform a DNA analysis of the
contents of any sexual assault examination kit forwarded to the
crime laboratory pursuant to division (B) (2) (a) or (b) of this
section as soon as possible after the crime laboratory receives
the contents of the kit and shall enter the resulting DNA record
into a DNA database subject to the applicable DNA index system

standards.

(ii) Upon the completion of the DNA analysis by the bureau
or a crime laboratory under contract with the bureau under this
division, the bureau shall return the contents of the sexual
assault examination kit to the law enforcement agency. The law
enforcement agency shall secure the contents of the sexual
assault examination kit in accordance with division (B) (1) of

this section, as applicable.

(e) The failure of any law enforcement agency to comply
with any time limit specified in this section shall not create,
and shall not be construed as creating, any basis or right to
appeal, claim for or right to postconviction relief, or claim

for or right to a new trial or any other claim or right to
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relief by any person.

(3) This section applies to evidence likely to contain

biological material that was in the possession of any

governmental evidence-retention entity during the investigation

and prosecution of a criminal case or delinquent child case

involving a violation of section 2903.01, 2903.02, or 2903.03,

violation of section 2903.04 or 2903.06 that is a felony of the

first or second degree, a violation of section 2907.02 or

2907.03 or of division (A) (4) or (B) of section 2907.05 of the

Revised Code,

or an attempt to commit a violation of section

2907.02 of the Revised Code.

(4) A governmental evidence-retention entity that

possesses biological evidence shall retain the biological

evidence in the amount and manner sufficient to develop a DNA

record from the biological material contained in or included on

the evidence.

(5) Upon written request by the defendant in a criminal

case or the alleged delinquent child in a delinquent child case

involving a violation of section 2903.01, 2903.02, or 2903.03,

violation of section 2903.04 or 2903.06 that is a felony of the

first or second degree, a violation of section 2907.02 or

2907.03 or of division (A) (4) or (B) of section 2907.05 of the

Revised Code,

or an attempt to commit a violation of section

2907.02 of the Revised Code, a governmental evidence-retention

entity that possesses biological evidence shall prepare an

inventory of the biological evidence that has been preserved in

connection with the defendant's criminal case or the alleged

delingquent child's delingquent child case.

(6) Except as otherwise provided in division (B) (8) of

this section,

a governmental evidence-retention entity that

a

a
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possesses biological evidence that includes biological material
may destroy the evidence before the expiration of the applicable
period of time specified in division (B) (1) of this section if

all of the following apply:

(a) No other provision of federal or state law requires

the state to preserve the evidence.

(b) The governmental evidence-retention entity, by
certified mail, return receipt requested, provides notice of

intent to destroy the evidence to all of the following:

(1) All persons who remain in custody, incarcerated, in a
department of youth services institution or other juvenile
facility, under a community control sanction, under any order of
disposition, on probation or parole, under judicial release or
supervised release, under post-release control, involved in
civil litigation, or subject to registration and other duties
imposed for that offense or act under sections 2950.04,
2950.041, 2950.05, and 2950.06 of the Revised Code as a result
of a criminal conviction, delinquency adjudication, or

commitment related to the evidence in question;

(ii) The attorney of record for each person who is in
custody in any circumstance described in division (B) (6) (b) (1)

of this section if the attorney of record can be located;
(iii) The state public defender;

(iv) The office of the prosecutor of record in the case
that resulted in the custody of the person in custody in any

circumstance described in division (B) (6) (b) (i) of this section;
(v) The attorney general.

(c) No person who is notified under division (B) (6) (b) of
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this section does either of the following within one year after

the date on which the person receives the notice:

(i) Files a motion for testing of evidence under sections

2953.71 to 2953.81 or section 2953.82 of the Revised Code;

(ii) Submits a written request for retention of evidence
to the governmental evidence-retention entity that provided
notice of its intent to destroy evidence under division (B) (6)

(b) of this section.

(7) Except as otherwise provided in division (B) (8) of
this section, if, after providing notice under division (B) (6)
(b) of this section of its intent to destroy evidence, a
governmental evidence-retention entity receives a written
request for retention of the evidence from any person to whom
the notice is provided, the governmental evidence-retention
entity shall retain the evidence while the person referred to in
division (B) (6) (b) (i) of this section remains in custody,
incarcerated, in a department of youth services institution or
other juvenile facility, under a community control sanction,
under any order of disposition, on probation or parole, under
judicial release or supervised release, under post-release
control, involved in civil litigation, or subject to
registration and other duties imposed for that offense or act
under sections 2950.04, 2950.041, 2950.05, and 2950.06 of the
Revised Code as a result of a criminal conviction, delinquency

adjudication, or commitment related to the evidence in question.

(8) A governmental evidence-retention entity that
possesses biological evidence that includes biological material
may destroy the evidence five years after a person pleads guilty
or no contest to a violation of section 2903.01, 2903.02, or

2903.03, a violation of section 2903.04 or 2903.06 that is a
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felony of the first or second degree, a violation of section
2907.02, 2907.03, division (A) (4) or (B) of section 2907.05, or
an attempt to commit a violation of section 2907.02 of the
Revised Code and all appeals have been exhausted unless, upon a
motion to the court by the person who pleaded guilty or no
contest or the person's attorney and notice to those persons
described in division (B) (6) (b) of this section requesting that
the evidence not be destroyed, the court finds good cause as to

why that evidence must be retained.

(9) A governmental evidence-retention entity shall not be
required to preserve physical evidence pursuant to this section
that is of such a size, bulk, or physical character as to render
retention impracticable. When retention of physical evidence
that otherwise would be required to be retained pursuant to this
section is impracticable as described in this division, the
governmental evidence-retention entity that otherwise would be
required to retain the physical evidence shall remove and
preserve portions of the material evidence likely to contain
biological evidence related to the offense, in a quantity
sufficient to permit future DNA testing before returning or

disposing of that physical evidence.

(C) The office of the attorney general shall administer
and conduct training programs for law enforcement officers and
other relevant employees who are charged with preserving and
cataloging biological evidence regarding the methods and

procedures referenced in this section.

Sec. 2945.42. No person is disqualified as a witness in a
criminal prosecution by reason of the person's interest in the
prosecution as a party or otherwise or by reason of the person's

conviction of crime. Husband and wife are competent witnesses to
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testify in behalf of each other in all criminal prosecutions and
to testify against each other in all actions, prosecutions, and
proceedings for personal injury of either by the other, bigamy,
or failure to provide for, neglect of, or cruelty to their
children under eighteen years of age or their physically or
mentally handicapped child under twenty-one years of age. A
spouse may testify against his or her spouse in a prosecution
under a provision of sections 2903.11 to 2903.13, 2919.21,
2919.22, or 2919.25 of the Revised Code for cruelty to, neglect
of, or abandonment of such spouse, in a prosecution against his
or her spouse under section 2903.211 or 2911.211, of the Revised
Code for the commission of the offense against the spouse who is
testifying, in a prosecution under section 2919.27 of the
Revised Code involving a protection order issued or consent
agreement approved pursuant to section 2919.26 or 3113.31 of the
Revised Code for the commission of the offense against the
spouse who is testifying, or in a prosecution under section
2907.02 of the Revised Code for the commission of rape, under

section 2907.03 of the Revised Code for the commission of sexual

battery, under section 2907.04 of the Revised Code for the

commission of unlawful sexual conduct with a minor, under

section 2907.05 for the commission of gross sexual imposition,

under section 2907.06 for the commission of sexual imposition,

under division (B) (2) of section 2907.07 for the commission of

importuning, or under former section 2907.12 of the Revised Code

for felonious sexual penetration against such spouse in a case
in which the offense can be committed against a spouse. Such
interest, conviction, or relationship may be shown for the
purpose of affecting the credibility of the witness. Husband or
wife shall not testify concerning a communication made by one to
the other, or act done by either in the presence of the other,

during coverture, unless the communication was made or act done
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in the known presence or hearing of a third person competent to 903
be a witness, or in case of personal injury by either the 904
husband or wife to the other, or rape or the former offense of 905
felonious sexual penetration in a case in which the offense can 906
be committed against a spouse, or sexual battery, unlawful 907
sexual conduct with a minor, gross sexual imposition, sexual 908
imposition, importuning, public indecency, or bigamy, or failure 909
to provide for, or neglect or cruelty of either to their 910
children under eighteen years of age or their physically or 911
mentally handicapped child under twenty-one years of age, 912
violation of a protection order or consent agreement, or neglect 913
or abandonment of a spouse under a provision of those sections. 914
The presence or whereabouts of the husband or wife is not an act 915
under this section. The rule is the same if the marital relation 916
has ceased to exist. 917

Section 2. That existing sections 2901.13, 2907.02, 918
2907.03, 2907.04, 2907.05, 2907.06, 2907.07, 2933.82, and 919
2945.42 of the Revised Code are hereby repealed. 920

Section 3. That the versions of sections 2907.02 and 921
2907.05 of the Revised Code that are scheduled to take effect 922
March 22, 2020, be amended to read as follows: 923

Sec. 2907.02. (A) (1) No person shall engage in sexual 924
conduct with another wheo—ds—rot—the—spouse—of—the—offender—or 925
who—is—the spouseof the offender butis 1iving separate—and 926
apare—from—the—offenders;—when any of the following applies: 927

(a) For the purpose of preventing resistance, the offender 928
substantially impairs the other person's judgment or control by 929
administering any drug, intoxicant, or controlled substance to 930
the other person surreptitiously or by force, threat of force, 931

or deception. 932
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(b) The other person is less than thirteen years of age,

whether or not the offender knows the age of the other person.

(c) The other person's ability to resist or consent is
substantially impaired because of a mental or physical condition
or because of advanced age, and the offender knows or has
reasonable cause to believe that the other person's ability to
resist or consent is substantially impaired because of a mental

or physical condition or because of advanced age.

(2) No person shall engage in sexual conduct with another
when the offender purposely compels the other person to submit

by force or threat of force.

(B) Whoever violates this section is guilty of rape, a
felony of the first degree. If the offender under division (A)
(1) (a) of this section substantially impairs the other person's
judgment or control by administering any controlled substance,
as defined in section 3719.01 of the Revised Code, to the other
person surreptitiously or by force, threat of force, or
deception, the prison term imposed upon the offender shall be
one of the definite prison terms prescribed for a felony of the
first degree in division (A) (1) (b) of section 2929.14 of the
Revised Code that is not less than five years, except that if

the violation is committed on or after—the—effeetis dete—ot

£his—amendmernt March 22, 2019, the court shall impose as the

minimum prison term for the offense a mandatory prison term that
is one of the minimum terms prescribed for a felony of the first
degree in division (A) (1) (a) of section 2929.14 of the Revised
Code that is not less than five years. Except as otherwise
provided in this division, notwithstanding sections 2929.11 to
2929.14 of the Revised Code, an offender under division (A) (1)

(b) of this section shall be sentenced to a prison term or term
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of life imprisonment pursuant to section 2971.03 of the Revised

Code. If an offender is convicted of or pleads guilty to a

violation of division

was less than sixteen

(A) (1) (b) of this section, if the offender

years of age at the time the offender

committed the violation of that division, and if the offender

during or immediately after the commission of the offense did

not cause serious physical harm to the victim, the victim was

ten years of age or older at the time of the commission of the

violation, and the offender has not previously been convicted of

or pleaded guilty to a violation of this section or a

substantially similar
another state, or the
sentence the offender
imprisonment pursuant

and instead the court

existing or former law of this state,
United States, the court shall not

to a prison term or term of life

to section 2971.03 of the Revised Code,

shall sentence the offender as otherwise

provided in this division. If an offender under division (A) (1)

(b) of this section previously has been convicted of or pleaded

guilty to violating division (A) (1) (b) of this section or to

violating an existing

or former law of this state, another

state, or the United States that is substantially similar to

division (A) (1) (b) of

immediately after the

physical harm to the victim, or if the victim under division (A)

(1) (b) of this section is less than ten years of age,

this section, if the offender during or

commission of the offense caused serious

sentencing the offender to a prison term or term of life

imprisonment pursuant

to section 2971.03 of the Revised Code,

the court may impose upon the offender a term of life without

parole. If the court imposes a term of life without parole

pursuant to this division, division (F) of section 2971.03 of

the Revised Code applies, and the offender automatically is

classified a tier III

sex offender/child-victim offender, as

described in that division.

in lieu of
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(C) A victim need not prove physical resistance to the

offender in prosecutions under this section.

(D) Evidence of specific instances of the victim's sexual
activity, opinion evidence of the victim's sexual activity, and
reputation evidence of the victim's sexual activity shall not be
admitted under this section unless it involves evidence of the
origin of semen, pregnancy, or disease, or the victim's past
sexual activity with the offender, and only to the extent that
the court finds that the evidence is material to a fact at issue
in the case and that its inflammatory or prejudicial nature does

not outweigh its probative value.

Evidence of specific instances of the defendant's sexual
activity, opinion evidence of the defendant's sexual activity,
and reputation evidence of the defendant's sexual activity shall
not be admitted under this section unless it involves evidence
of the origin of semen, pregnancy, or disease, the defendant's
past sexual activity with the victim, or is admissible against
the defendant under section 2945.59 of the Revised Code, and
only to the extent that the court finds that the evidence is
material to a fact at issue in the case and that its
inflammatory or prejudicial nature does not outweigh its

probative wvalue.

(E) Prior to taking testimony or receiving evidence of any
sexual activity of the victim or the defendant in a proceeding
under this section, the court shall resolve the admissibility of
the proposed evidence in a hearing in chambers, which shall be
held at or before preliminary hearing and not less than three

days before trial, or for good cause shown during the trial.

(F) Upon approval by the court, the victim may be

represented by counsel in any hearing in chambers or other

Page 35

995
996

997
998
999
1000
1001
1002
1003
1004
1005

1006
1007
1008
1009
1010
1011
1012
1013
1014
1015
1016

1017
1018
1019
1020
1021
1022

1023
1024



S. B. No. 162
As Introduced

proceeding to resolve the admissibility of evidence. If the
victim is indigent or otherwise is unable to obtain the services
of counsel, the court, upon request, may appoint counsel to

represent the victim without cost to the victim.

(G) It is not a defense to a charge under division (A) (2)
of this section that the offender and the victim were married or

were cohabiting at the time of the commission of the offense.

Sec. 2907.05. (A) No person shall have sexual contact with

another—nreot—+the—spouvse—of—the—offender; cause another—weot—the—

speuse—of+the—offender; to have sexual contact with the
offender; or cause two or more other persons to have sexual

contact when any of the following applies:

(1) The offender purposely compels the other person, or

one of the other persons, to submit by force or threat of force.

(2) For the purpose of preventing resistance, the offender
substantially impairs the judgment or control of the other
person or of one of the other persons by administering any drug,
intoxicant, or controlled substance to the other person

surreptitiously or by force, threat of force, or deception.

(3) The offender knows that the judgment or control of the
other person or of one of the other persons is substantially
impaired as a result of the influence of any drug or intoxicant
administered to the other person with the other person's consent
for the purpose of any kind of medical or dental examination,

treatment, or surgery.

(4) The other person, or one of the other persons, is less
than thirteen years of age, whether or not the offender knows

the age of that person.

(5) The ability of the other person to resist or consent
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or the ability of one of the other persons to resist or consent
is substantially impaired because of a mental or physical
condition or because of advanced age, and the offender knows or
has reasonable cause to believe that the ability to resist or
consent of the other person or of one of the other persons is
substantially impaired because of a mental or physical condition

or because of advanced age.

(B) No person shall knowingly touch the genitalia of
another, when the touching is not through clothing, the other
person is less than twelve years of age, whether or not the
offender knows the age of that person, and the touching is done
with an intent to abuse, humiliate, harass, degrade, or arouse

or gratify the sexual desire of any person.

(C) Whoever violates this section is guilty of gross

sexual imposition.

(1) Except as otherwise provided in this section, gross
sexual imposition committed in violation of division (A) (1),
(2), (3), or (5) of this section is a felony of the fourth
degree. If the offender under division (A) (2) of this section
substantially impairs the judgment or control of the other
person or one of the other persons by administering any
controlled substance, as defined in section 3719.01 of the
Revised Code, to the person surreptitiously or by force, threat
of force, or deception, gross sexual imposition committed in
violation of division (A) (2) of this section is a felony of the

third degree.

(2) Gross sexual imposition committed in violation of
division (A) (4) or (B) of this section is a felony of the third
degree. Except as otherwise provided in this division, for gross

sexual imposition committed in violation of division (A) (4) or
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(B) of this section there is a presumption that a prison term
shall be imposed for the offense. The court shall impose on an
offender convicted of gross sexual imposition in violation of
division (A) (4) or (B) of this section a mandatory prison term,
as described in division (C) (3) of this section, for a felony of

the third degree if either of the following applies:

(a) Evidence other than the testimony of the victim was

admitted in the case corroborating the violation;

(b) The offender previously was convicted of or pleaded
guilty to a violation of this section, rape, the former offense
of felonious sexual penetration, or sexual battery, and the
victim of the previous offense was less than thirteen years of

age.

(3) A mandatory prison term required under division (C) (2)
of this section shall be a definite term from the range of
prison terms provided in division (A) (3) (a) of section 2929.14

of the Revised Code for a felony of the third degree.

(D) A victim need not prove physical resistance to the

offender in prosecutions under this section.

(E) Evidence of specific instances of the victim's sexual
activity, opinion evidence of the victim's sexual activity, and
reputation evidence of the victim's sexual activity shall not be
admitted under this section unless it involves evidence of the
origin of semen, pregnancy, or disease, or the victim's past
sexual activity with the offender, and only to the extent that
the court finds that the evidence is material to a fact at issue
in the case and that its inflammatory or prejudicial nature does

not outweigh its probative value.

Evidence of specific instances of the defendant's sexual
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activity, opinion evidence of the defendant's sexual activity,
and reputation evidence of the defendant's sexual activity shall
not be admitted under this section unless it involves evidence
of the origin of semen, pregnancy, or disease, the defendant's
past sexual activity with the victim, or is admissible against
the defendant under section 2945.59 of the Revised Code, and
only to the extent that the court finds that the evidence is
material to a fact at issue in the case and that its
inflammatory or prejudicial nature does not outweigh its

probative value.

(F) Prior to taking testimony or receiving evidence of any
sexual activity of the victim or the defendant in a proceeding
under this section, the court shall resolve the admissibility of
the proposed evidence in a hearing in chambers, which shall be
held at or before preliminary hearing and not less than three

days before trial, or for good cause shown during the trial.

(G) Upon approval by the court, the victim may be
represented by counsel in any hearing in chambers or other
proceeding to resolve the admissibility of evidence. If the
victim is indigent or otherwise is unable to obtain the services
of counsel, the court, upon request, may appoint counsel to

represent the victim without cost to the victim.

Section 4. That the existing versions of sections 2907.02
and 2907.05 of the Revised Code that are scheduled to take

effect March 22, 2020, are hereby repealed.

Section 5. Sections 3 and 4 of this act shall take effect
March 22, 2020.

Section 6. Section 2305.117 of the Revised Code, as

enacted by this act, applies to a cause of action that accrues
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on or after the effective date of this act.

Section 7. Section 2901.13 of the Revised Code, as amended
by this act, applies to an offense committed on and after the
effective date of this act and applies to an offense committed
prior to the effective date of this act if prosecution for that
offense was not barred under section 2901.13 of the Revised Code
as i1t existed on the day prior to the effective date of this

act.

Section 8. Sections 2907.02 and 2907.05 of the Revised
Code are presented in Section 3 of this act as composites of the
sections as amended by both Am. Sub. S.B. 201 and Sub. S.B. 229
of the 132nd General Assembly. The General Assembly, applying
the principle stated in division (B) of section 1.52 of the
Revised Code that amendments are to be harmonized if reasonably
capable of simultaneous operation, finds that the composites are
the resulting versions of the sections in effect prior to the

effective date of the sections as presented in this act.
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