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Chair Manning, Vice Chair Bird, Ranking Member Robinson, and members of the House Primary
and Secondary Education Committee, thank you for the opportunity to testify on behalf of the Office of
the Ohio Public Defender (OPD) in opposition of House Bill 205 (HB205). | am Niki Clum, legislative
liaison for OPD.

As this committee knows, the human brain is not fully mature until an individual reaches their
mid-twenties.” Until that time, young people have a weaker ability to control their impulses and make
good decisions.? This includes college-age adults, 18 to 25-year-olds, sometimes referred to as
emerging adults. Emerging adults are highly susceptible to peer pressure.® The presence of peers
increases risky behavior in these individuals because the presence of peers increases activity in the
reward center of their brains.# Research also shows that in emotionally charged situations, the brains
of 18- to 21-year-olds behave more like the brains of 16- or 17-year-olds. In these situations, emerging

adults have less self-control and deficient judgement.® “In light of these developmental characteristics,
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it is unsurprising that social scientists have observed that emerging adulthood is a time when risky
behavior—such as unprotected sex, substance use, and risky driving—peaks.”® Simply put, when
college kids are together and/or in stressful situations, their ability to appreciate long-term
consequences is depleted. When we talk about hazing on college campuses, it is important to
remember that the individuals who are engaging in hazing have immature brains and suffer from
deficiencies in judgement. This is why we see intelligent and promising college kids engaging in hazing
and even hazing their friends.

It is natural to hope that making the penalties for an offense harsher will cause less people to
commit that offense. However, the evidence is clear that harsher penalties do not deter behavior.”
As this committee knows, HB205 enhances the offense of Hazing from a misdemeanor of the fourth
degree to a misdemeanor of the second degree. HB205 also creates a new offense of Hazing when an
individual recklessly coerces another to consume drugs or alcohol resulting in serious physical harm.
This offense is a felony of third-degree. The research is clear that these enhanced penalties will not
deter people from engaging in Hazing. This is particularly true for the age group we are discussing
because their level of brain development makes it more likely they will engage in risky behavior and
discount longer-term consequences when their peers are present — like their fellow fraternity, sorority,

or social club members.
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The new felony Hazing offense under the bill does not require that the person intend for serious
physical harm to result, rather the bill only requires that individuals act recklessly — meaning the person
acts with a heedless indifference - as to whether serious physical harm could result. It is important to
note that, under current law, courts have held that unconsciousness®, mental distress,® or even
bruising'® constitute “serious physical harm,” which means that if those injuries occur, a college kid
would face a felony of third-degree and a possible 9 — 36 months in prison. If an individual is coerced
by their follow fraternity or sorority members to drink alcohol as part of the pledge process, and the
person passes out at end of the night, all of their fraternity brothers or sorority sisters could face a felony
of third-degree, as the hazing resulted in unconsciousness. Those individuals could also face a felony
of third degree if the person falls as a result of their alcohol consumption and badly bruises their knee
or elbow.

We have seen by recent events that if a person tragically dies as a result of being hazed, one
of the offenses charged is involuntary manslaughter, a felony of the first or third degree depending on
the circumstances. However, HB205 makes the offense of Hazing a felony of the third degree if no
death results if the person was coerced into consuming alcohol or drugs. In addition to involuntary
manslaughter, other felonies of third degree include Unlawful Sexual Conduct with a Minor, Gross
Sexual Imposition, and Reckless Homicide. It bares asking if the behavior described above is on the
same level of culpability as offenses that involve sexual misconduct and death. OPD submits to you the
answer is a resounding “no.” This provision of HB205 is overly punitive and ineffective at changing

behavior.
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tate v. Burdine—Justice, 125 Ohio App.3d 707, 709 N.E.2d 551 (Butler, 1988).
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The bill also makes it a felony of the third degree if administrators; employees; faculty members;
teachers; consultants; alumni; volunteers; or organizations, including primary, secondary, post-
secondary schools or education institutions; or a parent of a student in a school or educational institution
recklessly permits the coerced consumption of drugs or alcohol resulting in serious physical harm.
Again, these individuals do not need to know that the hazing is occurring or that serious physical harm
will result, they just need to be reckless to the fact that it may happen. Despite having no intent for harm
to result, and not actually being involved in the hazing, HB205 seeks to charge these individuals or
entities on the same level as someone who purposely commits Tampering with Evidence or Fleeing
and Eluding. Again, this provision is overly punitive given the lack of culpability of these individuals.

Additionally, the bill makes administrators; employees; faculty members; teachers; consultants;
alumni; volunteers; or organizations, including primary, secondary, post-secondary schools or
education institutions acting in their official capacity; or a parent of a student in a school or educational
failing to report Hazing to law enforcement a misdemeanor of fourth degree or a misdemeanor of the
first degree if serious physical harm results. Again, these individuals were not engaged in the Hazing,
but they can be charged with a misdemeanor the same severity as knowingly committing domestic
violence.

OPD believes there are better ways to spend taxpayer dollars than to incarcerate young
individuals, their parents, and school facility who may have no other criminal history, never intended to
cause physical harm, or did not even engage in the hazing. Given what we know about the collateral
consequences of a criminal conviction, HB205 will continue to punish these individuals for years after
their release from incarceration, probably the rest of their lives. A felony conviction can severely hinder
an individual's ability to obtain employment, housing, financial aid, professional licenses, and social
services. HB205 will ruin these immature college kids lives just as they were getting started in life.

Finally, OPD would like to express our deepest sympathies to families who have lost a child
because of hazing. That is an unimaginable pain. It is understandable that such a terrible situation

makes this legislature want to act. However, we cannot solve one tragedy with another, and bad facts
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make bad law. This legislature needs to fight the temptation to make drastic changes to our criminal
justice system after a tragic event. Good public policy should be based on data and research in
consultation with experts, not from a place of sadness, fear, or anger.

Thank you for the opportunity to submit testimony today to the committee.
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