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Testimony in Opposition of SB126
Collin’s Law / Anti-Hazing
Sponsors Senators Kunze and Gavarone
Chair Johnson, Vice Chair Cirino, Ranking Member Williams, and members of the Senate
Workforce and Higher Education Committee, thank you for the opportunity to testify in opposition of
SB126 on behalf of the Office of the Ohio Public Defender (OPD). | am Niki Clum, legislative liaison for
OPD.

The human brain is not fully mature until an individual reaches their mid-twenties.! Until that
time, young people have a weaker ability to control their impulses and make good decisions.? This
includes college-age adults, 18 to 25-year-olds, sometimes referred to as emerging adults. Emerging
adults are highly susceptible to peer pressure.? The presence of peers increases risky behavior in these
individuals because the presence of peers increases activity in the reward center of their brains.* Re-
search also shows that in emotionally charged situations, the brains of 18- to 21-year-olds behave more
like the brains of 16- or 17-year-olds. In these situations, emerging adults have less self-control and
deficient judgement.® “In light of these developmental characteristics, it is unsurprising that social sci-

entists have observed that emerging adulthood is a time when risky behavior—such as unprotected
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sex, substance use, and risky driving—peaks.”® Simply put, when college kids are together and/or in
stressful situations, their ability to appreciate long-term consequences is depleted. When we talk about
hazing on college campuses, it is important to remember that the individuals who are engaging in hazing
have immature brains and suffer from deficiencies in judgement. This is why we see college kids en-
gaging in hazing and even hazing their friends.

It is natural to hope that making the penalties for an offense harsher will cause less people to
commit that offense. However, the evidence is clear that harsher penalties do not deter behavior.”
As this committee knows, SB126 enhances the offense of hazing from a misdemeanor of the fourth
degree to a misdemeanor of the first degree. Additionally, the offense is elevated to a felony of the fifth
degree if physical harm results, and a felony of the second degree if serious physical harm results.
These enhancements will not deter people from engaging in hazing. This is particularly true for the age
group we are discussing because their level of brain development makes it more likely they will engage
in risky behavior and discount longer-term consequences when their peers are present — like their fellow
fraternity, sorority, or social club members.

To be clear, OPD is not opposing the educational components of SB126. OPD is supportive of

those provisions in the bill. OPD is opposed to the provisions in the bill that enhance the penalties for
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hazing and that create new offenses for failing to report hazing to law enforcement, which ranges from
misdemeanors of the fourth degree to felonies of the third degree. To get down to brass tacks, SB126
aims to punish the behavior of immature college kids. This bill will put those immature college kids in
prison — for up to eight years® - and saddle them with a felony on their record. Even if we assume the
education components of the bill work, and these college kids will know the potential penalties of their
behavior prior to acting, it is still highly unlikely those penalties will deter their behavior. First, these kids
do not go into these situations thinking someone will be seriously hurt or killed. That is not the goal.
Second, as previously discussed, we know their brain development makes it harder for them to exercise
good judgement and to appreciate long-term consequences. Finally, many of these incidents involve
alcohol, which can make common sense go out the window for adults of any age. Enhancing the
penalties from a misdemeanor of the fourth degree to a felony will not deter the behavior of these
immature, often drunk, college kids.

Under SB126, hazing becomes a felony of the fifth degree when the victim simply suffers
physical harm. It is important to note that, under current law, “physical harm” is established when there
is any visible mark on the victim,® or even if there is no mark, if the victim claims they experienced pain.'°
Courts have held that unconsciousness'!, mental distress,'? or even bruising'® constitute “serious

physical harm,” which means that if those injuries occur, a college kid would face a felony of a second
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degree pursuant to SB126. For reference, other felonies of the second degree include offenses like
abduction, aggravated arson, and sexual battery of a minor under thirteen. The difference between
hazing and those offenses is that, while the person should have known better, he or she may have
never intended to cause harm to the victim. They did not engage in hazing with the intent to kill or
seriously injure their friend. We shouldn’t forget that they are immature, often drunk, college kids. OPD
believes there are better ways to spend taxpayer dollars than to incarcerate young individuals in prison
who may have no other criminal history and never intended to cause physical harm. Additionally, SB126
will continue to punish these individuals for years after their release from prison, probably the rest of
their lives. A felony conviction can severely hinder an individual’s ability to obtain employment, housing,
financial aid, professional licenses, and social services. SB126 will ruin these immature college kids
lives just as they were getting started in life.

SB126 also has a potential constitutional problem as it may be found void for vagueness. The
bill specifies that hazing includes causing, forcing, or soliciting another to do any act that may “[c]ause
a substantial risk of emotional harm to another.”* However, the bill specifies hazing does not include
any “[rleasonable and customary organizational training, contests, competitions, or events;” and lawful
protected speech.!® Perhaps a social club has a tradition of having pledges run an obstacle course —
that may create a substantial risk of emotional harm, and physical harm, for the less athletic pledges.
Should the members of that social club be prosecuted for misdemeanor of the first degree and face up
to six months in jail or a felony if physical harm results for this activity? A sorority may have a tradition
of pledges participating in a bikini contest. That may cause great emotional harm as it may feel
demeaning to some. Should those individuals be prosecuted? A fraternity may require their pledges to
wear funny costumes to class. Personally, | would have no problem with that, but that may cause a

substantial risk of emotional harm for some people. Should the fraternity be prosecuted? Let us not

14 R.C. 2903.31(A)(3)(a)(iii), Lines 29 — 30.
15 R.C. 2903.31(A)(3)(b), Lines 31 — 37.
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forget that the bill requires anyone who witnesses hazing to report it law enforcement. If the classmates
of these pledges fails to tell law enforcement that a co-ed came to class in a chicken suit, should they
be prosecuted for a misdemeanor of the first degree as the bill requires?'® The bill also requires the
professor to be prosecuted for a misdemeanor of the fourth degree if he or she fails to report the
hazing."”” How is anyone supposed to know if these activities are “reasonable and customary
organizational training, contests, competition, or events;” or if they “cause a substantial risk of emotional
harm to another.” Individuals who simply guess wrong should not be subject to criminal prosecution and
possible jail or prison time.

| also want to be clear that OPD is not condoning any hazing, particularly violent and dangerous
behavior by college kids. Proponents spoke of hazing going beyond obstacle courses and silly
costumes. They spoke of hazing that involved beatings and physical torture. These activities are already
illegal, and, in most cases, punishable by a felony offense, like felonious assault and involuntary
manslaughter, if warranted under the circumstances. As one of the proponents said during testimony,
those extreme acts of violence are not the standard hazing most college kids encounter. SB126’s
definition of hazing is too broad and the penalties in SB126 are too punitive for the consensual acts of
hazing where harm is not intended. Additionally, SB126 specifies that individuals can be charged with
hazing and any other offense that may be applicable.’® The bill encourages prosecutors to stack
charges to apply pressure to these college kids, who may have little or no experience with the criminal
justice system, to ensure they plead guilty instead of having a trial. Some of these individuals may have
a reasonable defense, however, these young people, will probably be too scared to go to trial because
SB126 ensures they face severe penalties for the charge of hazing as well as any other felony the

prosecutor may charge.

16 R.C. 2903.31(F), Lines 74 — 84.
17 R.C. 2903.311(B) & (C), Lines 118 — 129.
18 R.C. 2903.31(H), Lines 95 -101.
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Finally, OPD would like to express our deepest sympathies to families who have lost a child
because of hazing. That is an unimaginable pain. It is understandable that such a terrible situation
makes this legislature want to act. However, we cannot solve one tragedy with another, and bad facts
make bad law. This legislature needs to fight the temptation to make drastic changes to our criminal
justice system after a tragic event. Good public policy should be based on data and research in
consultation with experts, not from a place of sadness, fear, or anger.

Thank you for the opportunity to testify before your committee. | am happy to answer questions

at this time.
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