As Introduced

134th General Assembly

Regular Session H. B. No. 560

2021-2022
Representatives Hoops, Pavliga

A BILL

To amend sections 5725.98, 5726.98, 5729.98, and
5747.98 and to enact section 175.16 of the
Revised Code to authorize a nonrefundable tax
credit for the construction or rehabilitation of

affordable rental housing.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5725.98, 5726.98, 5729.98, and
5747.98 be amended and section 175.16 of the Revised Code be

enacted to read as follows:

Sec. 175.16. (A) As used in this section:

(1) "Federal low-income housing tax credit" and "federal

credit" mean the tax credit authorized under section 42 of the

Internal Revenue Code.

(2) "Credit period," "qualified low-income building," and

"qualified basis" have the same meanings as in section 42 of the

Internal Revenue Code.

(3) "Qualified project" means a gualified low-income

building that is located in Ohio, is placed in service on or

after January 1, 2022, and for which the director of the Ohio
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housing finance agency reserves a tax credit under division (B)

of this section before January 1, 2028.

(4) "Pass-through entity" has the same meaning as in

section 5733.04 of the Revised Code.

(5) "Owner" means a person or persons holding a fee simple

interest or a leasehold interest pursuant to a ground lease in a

gualified project.

(6) "Reserved credit amount”" means the amount determined

by the director and stipulated in the notice sent to each owner

of a gqualified project under division (B) of this section.

(7) "Annual credit amount" means the amount computed by

the director under division (D) of this section prior to issuing

an eligibility certificate.

(8) "Eligible investor" means the owner of a gqualified

project or any other person that owns or owned a direct

interest, or an indirect interest through one or more pass-

through entities, in the gualified project at any time prior to

claiming the tax credit authorized by this section.

(9) "Equity owner" means any person who is a member,

partner, or shareholder of an eligible investor that is a pass-

through entity, as determined under applicable state law

governing such entity.

(10) "Person" has the same meaning as in section 5701.01

of the Revised Code.

(11) "Eligibility certificate”" means a certificate issued

by the director to each owner of a gualified project under

division (D) of this section stating the amount of credit that

may be claimed for each year of the credit period.
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(12) "OQualified allocation plan" means the plan developed

by the Ohio housing finance agency, as required under section

175.06 of the Revised Code, for evaluating and selecting

projects for the federal low—-income housing tax credit pursuant

to the mandates and regquirements within section 42 of the

Internal Revenue Code.

(13) "Internal Revenue Code" has the same meaning as in

section 5747.01 of the Revised Code.

(B) Except as otherwise provided by this division, the

director of the Ohio housing finance agency, upon allocating a

federal low-income housing tax credit and issuing a binding

reservation or letter of eligibility, pursuant to the agency's

qgqualified allocation plan, for a gualified low-income building

that is located in this state and placed in service on or after

January 1, 2022, may reserve a tax credit under this section for

the owners of the gqualified low—-income building so long as doing

so will not result in exceeding the annual credit allotment

prescribed by division (C) of this section. The director shall

not reserve a tax credit under this section after January 1,

2028.

The director shall send written notice of the reservation

to each owner of the gqualified project. The notice shall state

the aggregate credit amount reserved for all years of the

gualified project's credit period and stipulate that receipt of

the credit is contingent upon issuance of an eligibility

certificate.

The agency shall determine the credit amount reserved for

cach gqualified project. The reserved credit amount shall not

exceed the amount necessary, when combined with the federal

credit, to ensure the financial feasibility of the gualified
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project. 77

(C) The amount of credits reserved by the director under 78
division (B) of this section in a fiscal year shall not exceed 79
the sum of (1) five hundred million dollars, (2) the amount, if 80
any, by which the credit allocation prescribed by this division 81
for the preceding fiscal yvear exceeds the credits reserved by 82
the director in that year, and (3) the amount of tax credits 83
recaptured or otherwise disallowed under division (G) of this 84
section in the preceding fiscal vear. 85

For the purpose of computing and determining compliance 86
with the credit allocation prescribed by this division, the 87
credit amount reserved for the owners of a qualified proiject is 88
the full amount for all years of the gualified project's credit 89
period. 90

(D) Tmmediately after approving the final cost 91
certification for a qualified project for which a tax credit 92
under this section is reserved, or upon otherwise determining 93
the gqualified basis of the qualified proiject and the date it was 94
placed into service as required by section 42 (m) of the Internal 95
Revenue Code, the director shall compute the annual credit 96
amount and issue an eligibility certificate to each owner of the 97
qualified project. 98

The annual credit amount shall equal the lesser of the 99
following: 100

(1) The amount of the federal credit that would be awarded 101
to the owners of the qualified project for the first year of the 102
credit period if not for the adjustment required under section 103
42 (f) (2) of the Internal Revenue Code; 104

(2) One-tenth of the reserved credit amount stated in the 105
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notice issued under division (B) of this section.

(E) Each eligibility certificate shall state the annual

credit amount, the vears that comprise the credit period, each

owner of the gualified project, the date the certificate is

issued, a unigque identifving number, and any additional

information prescribed by a rule adopted under division (H) of

this section. The director shall send a copy of each eligibility

certificate to the tax commissioner and the superintendent of

insurance.

(F) (1) For each year of a gqualified project's credit

period, an eligible investor of the qualified project or an

equity owner of such an eligible investor that is a pass—-through

entity may claim a nonrefundable credit against the tax imposed

by section 5725.18, 5726.02, 5729.03, 5729.06, or 5747.02 of the

Revised Code equal to all or a portion of the annual credit

amount stated on the eligibility certificate. The credit shall

be claimed for a calendar year, tax year, taxable vear, or tax

period that includes all or part of the vear of the credit

period to which the annual credit amount is attributed, or any

of the five vears following that vear of the credit period. The

credit shall be claimed in the order regquired under section

5725.98, 5726.98, 5729.98, or 5747.98 of the Revised Code, as

applicable.

(2) The annual credit amount for any vear of a gqualified

project's credit period may be allocated by the owners among

multiple other eligible investors or equity owners, and may be

applied by those eligible investors or equity owners adgainst

more than one tax over more than one calendar year, tax year,

taxable vear, or tax period, but the total credits claimed in

connection with that vear of the gualified project's credit
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period by all eligible investors and equity owners against all

taxes over all calendar years, tax years, taxable vears, and tax

periods, shall not exceed the annual credit amount stated on the

eligibility certificate.

(3) An eligible investor of a qualified project or the

equity owner of such an eligible investor that is a pass—-through

entity may claim the credit authorized by this section for a

calendar vyear, tax year, taxable vyear, or tax period that ends

after the date the gqualified project is placed into service but

before the date the director issues each owner of the qualified

project an eligibility certificate under division (D) of this

section. The credit shall be treated the same, in all respects,

as a credit claimed under division (F) (1) of this section,

except that one-tenth of the reserved credit amount shall be

substituted for the annual credit amount. After the eligibility

certificate is issued, if the annual credit amount is different

than one-tenth of the reserved credit amount, any eligible

investor or equity owner that claimed a tax credit under

division (F) (3) of this section shall reconcile that difference

through filing an amended tax return or report under Chapter

5725., 5726., 5729., or 5747. of the Revised Code, as

applicable.

(4) An eligible investor or equity owner that claims a tax

credit under division (F) (1) of this section shall submit a copy

of the eligibility certificate along with the eligible

investor's or equity owner's tax return or report and shall

indicate the vyear or vears of the credit period to which the

credit is attributed and how much of the credit is attributed to

each such year. An eligible investor or equity owner that claims

a credit under division (F) (3) of this section shall submit a

copy of the notice stating the reserved credit amount, issued

Page 6

136
137
138
139

140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157

158
159
160
16l
162
163
164
165
166



H. B. No. 560 Page 7
As Introduced

under division (B) of this section, along with the eligible 167
investor's or equity owner's tax return. Upon request of the tax 168
commissioner or the superintendent of insurance, any eligible 169
investor or equity owner claiming a tax credit under this 170
section shall provide the commissioner or superintendent other 171
documentation that may be necessary to verify that the eligible 172
investor or equity owner is entitled to the credit. 173

(5) An eligible investor that is a pass-through entity may 174
allocate the credit authorized by this section to its equity 175
owners in any manner agreed to by such persons regardless of 176
whether such equity owners are eligible for an allocation of the 177
federal credit, whether the allocation of the credit under the 178
terms of the agreement has substantial economic effect within 179
the meaning of section 704 (b) of the Internal Revenue Code, and 180
whether any such person is deemed a partner for federal income 181
tax purposes as long as the equity owner would be considered an 182
equity owner under applicable state law governing such entity 183
and acquired its ownership interest prior to claiming the 184
credit. The allocation shall be allowed without regard to any 185
provision of the Internal Revenue Code, or regqulation 186
promulgated pursuant to it, that mayv be interpreted as contrary 187
to the allocation, including, without limitation, the treatment 188
of the allocation as a disguised sale. Such equity owner may 189
assign all or any part of its interest, including its interest 190
in the credits, to one or more eligible investors or equity 191
owners, and such assignee shall be able to claim the credit so 192
long as its interest is acquired prior to the filing of its tax 193
return claiming the credit. 194

(6) An insurance company shall not be required to pay any 195
additional tax levied under section 5729.06 of the Revised Code 196

as a result of claiming the tax credit authorized by this 197
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section.

(G) If any portion of the federal low-income housing tax

credit allocated to a gualified project is recaptured under

section 42 (j) of the Internal Revenue Code or is otherwise

disallowed, the director shall recapture a proportionate amount

of the tax credits claimed pursuant to this section in

connection with the same gualified project.

If the director determines to recapture such a tax credit,

the director shall certify the name of each owner of the

qualified project to the tax commissioner and to the

superintendent of insurance. The commissioner or superintendent

shall determine the taxpavyer that claimed the credit, the tax

against which the credit was claimed, and the amount to be

recaptured and make an assessment under Chapter 5725., 5726.,

5729., or 5747. of the Revised Code, as applicable, for the

amount to be recaptured. The time limitations on assessments

under those chapters do not apply to an assessment made under

this division, but the commissioner or superintendent, as

appropriate, shall make the assessment within one vyear after the

date the director certifies the amount to be recaptured to the

commissioner or superintendent.

(H) The director, in consultation with the tax

commissioner and the superintendent of insurance, shall adopt

any rules necessary to implement this section in accordance with

Chapter 119. of the Revised Code.

Sec. 5725.98. (A) To provide a uniform procedure for
calculating the amount of tax imposed by section 5725.18 of the
Revised Code that is due under this chapter, a taxpayer shall
claim any credits and offsets against tax liability to which it

is entitled in the following order:
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The credit for an insurance company Or insurance company

group under section 5729.031 of the Revised Code;

The credit for eligible employee training costs under

section 5725.31 of the Revised Code;

The credit for purchasers of qualified low-income

community investments under section 5725.33 of the Revised Code;

The nonrefundable job retention credit under division (B)

of section 122.171 of the Revised Code;

The nonrefundable credit for investments in rural business

growth funds under section 122.152 of the Revised Code;

The nonrefundable Ohio low-income housing tax credit under

section 175.16 of the Revised Code;

The nonrefundable credit for contributing capital to a
transformational mixed use development project under section

5725.35 of the Revised Code;

The offset of assessments by the Ohio life and health
insurance guaranty association permitted by section 3956.20 of

the Revised Code;

The refundable credit for rehabilitating a historic

building under section 5725.34 of the Revised Code;

The refundable credit for Ohio job retention under former
division (B) (2) or (3) of section 122.171 of the Revised Code as
those divisions existed before September 29, 2015, the effective
date of the amendment of this section by H.B. 64 of the 131st

general assembly;

The refundable credit for Ohio job creation under section

5725.32 of the Revised Code;
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The refundable credit under section 5725.19 of the Revised
Code for losses on loans made under the Ohio venture capital

program under sections 150.01 to 150.10 of the Revised Code.

(B) For any credit except the refundable credits
enumerated in this section, the amount of the credit for a
taxable year shall not exceed the tax due after allowing for any
other credit that precedes it in the order required under this
section. Any excess amount of a particular credit may be carried
forward if authorized under the section creating that credit.
Nothing in this chapter shall be construed to allow a taxpayer
to claim, directly or indirectly, a credit more than once for a

taxable year.

Sec. 5726.98. (A) To provide a uniform procedure for
calculating the amount of tax due under section 5726.02 of the
Revised Code, a taxpayer shall claim any credits to which the

taxpayer 1is entitled under this chapter in the following order:

The nonrefundable job retention credit under division (B)

of section 5726.50 of the Revised Code;

The nonrefundable credit for purchases of qualified low-
income community investments under section 5726.54 of the

Revised Code;

The nonrefundable credit for qualified research expenses

under section 5726.56 of the Revised Code;

The nonrefundable credit for qualifying dealer in

intangibles taxes under section 5726.57 of the Revised Code;

The nonrefundable Ohio low-income housing tax credit under

section 175.16 of the Revised Code;

The refundable credit for rehabilitating an historic
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building under section 5726.52 of the Revised Code;

The refundable job retention or job creation credit under

division (A) of section 5726.50 of the Revised Code;

The refundable credit under section 5726.53 of the Revised
Code for losses on loans made under the Ohio venture capital

program under sections 150.01 to 150.10 of the Revised Code;

The refundable motion picture and broadway theatrical

production credit under section 5726.55 of the Revised Code.

(B) For any credit except the refundable credits
enumerated in this section, the amount of the credit for a
taxable year shall not exceed the tax due after allowing for any
other credit that precedes it in the order required under this
section. Any excess amount of a particular credit may be carried
forward if authorized under the section creating that credit.
Nothing in this chapter shall be construed to allow a taxpayer
to claim, directly or indirectly, a credit more than once for a

taxable year.

Sec. 5729.98. (A) To provide a uniform procedure for
calculating the amount of tax due under this chapter, a taxpayer
shall claim any credits and offsets against tax liability to

which it is entitled in the following order:

The credit for an insurance company Or insurance company

group under section 5729.031 of the Revised Code;

The credit for eligible employee training costs under

section 5729.07 of the Revised Code;

The credit for purchases of qualified low-income community

investments under section 5729.16 of the Revised Code;

The nonrefundable job retention credit under division (B)
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of section 122.171 of the Revised Code;

The nonrefundable credit for investments in rural business

growth funds under section 122.152 of the Revised Code;

The nonrefundable Ohio low-income housing tax credit under

section 175.16 of the Revised Code;

The nonrefundable credit for contributing capital to a
transformational mixed use development project under section

5729.18 of the Revised Code;

The offset of assessments by the Ohio life and health
insurance guaranty association against tax liability permitted

by section 3956.20 of the Revised Code;

The refundable credit for rehabilitating a historic

building under section 5729.17 of the Revised Code;

The refundable credit for Ohio job retention under former
division (B) (2) or (3) of section 122.171 of the Revised Code as
those divisions existed before September 29, 2015, the effective
date of the amendment of this section by H.B. 64 of the 131st

general assembly;

The refundable credit for Ohio job creation under section

5729.032 of the Revised Code;

The refundable credit under section 5729.08 of the Revised
Code for losses on loans made under the Ohio venture capital

program under sections 150.01 to 150.10 of the Revised Code.

(B) For any credit except the refundable credits
enumerated in this section, the amount of the credit for a
taxable year shall not exceed the tax due after allowing for any
other credit that precedes it in the order required under this

section. Any excess amount of a particular credit may be carried
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forward if authorized under the section creating that credit.
Nothing in this chapter shall be construed to allow a taxpayer
to claim, directly or indirectly, a credit more than once for a

taxable year.

Sec. 5747.98. (A) To provide a uniform procedure for
calculating a taxpayer's aggregate tax liability under section
5747.02 of the Revised Code, a taxpayer shall claim any credits

to which the taxpayer is entitled in the following order:

Fither the retirement income credit under division (B) of
section 5747.055 of the Revised Code or the lump sum retirement
income credits under divisions (C), (D), and (E) of that

section;

Either the senior citizen credit under division (F) of
section 5747.055 of the Revised Code or the lump sum

distribution credit under division (G) of that section;

The dependent care credit under section 5747.054 of the

Revised Code;

The credit for displaced workers who pay for job training

under section 5747.27 of the Revised Code;

The campaign contribution credit under section 5747.29 of

the Revised Code;

The twenty-dollar personal exemption credit under section

5747.022 of the Revised Code;

The joint filing credit under division (G) of section

5747.05 of the Revised Code;

The earned income credit under section 5747.71 of the

Revised Code;
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The nonrefundable credit for education expenses under

section 5747.72 of the Revised Code;

The nonrefundable credit for donations to scholarship
granting organizations under section 5747.73 of the Revised

Code;

The nonrefundable credit for tuition paid to a
nonchartered nonpublic school under section 5747.75 of the

Revised Code;

The nonrefundable vocational job credit under section

5747.057 of the Revised Code;

The credit for adoption of a minor child under section

5747.37 of the Revised Code;

The nonrefundable job retention credit under division (B)

of section 5747.058 of the Revised Code;

The enterprise zone credit under section 5709.66 of the

Revised Code;

The credit for purchases of qualifying grape production

property under section 5747.28 of the Revised Code;

The small business investment credit under section 5747.81

of the Revised Code;

The nonrefundable lead abatement credit under section

5747.26 of the Revised Code;

The opportunity zone investment credit under section

122.84 of the Revised Code;

The enterprise zone credits under section 5709.65 of the

Revised Code;

The research and development credit under section 5747.331
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of the Revised Code;

The credit for rehabilitating a historic building under

section 5747.76 of the Revised Code;

The nonresident credit under division (A) of section

5747.05 of the Revised Code;

The credit for a resident's out-of-state income under

division (B) of section 5747.05 of the Revised Code;

The nonrefundable Ohio low-income housing tax credit under

section 175.16 of the Revised Code;

The refundable motion picture and broadway theatrical

production credit under section 5747.66 of the Revised Code;

The refundable jobs creation credit or job retention
credit under division (A) of section 5747.058 of the Revised

Code;

The refundable credit for taxes paid by a qualifying

entity granted under section 5747.059 of the Revised Code;

The refundable credits for taxes paid by a qualifying
pass-through entity granted under division (I) of section

5747.08 of the Revised Code;

The refundable credit under section 5747.80 of the Revised
Code for losses on loans made to the Ohio venture capital

program under sections 150.01 to 150.10 of the Revised Code;

The refundable credit for rehabilitating a historic

building under section 5747.76 of the Revised Code.

(B) For any credit, except the refundable credits
enumerated in this section and the credit granted under division

(H) of section 5747.08 of the Revised Code, the amount of the
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credit for a taxable year shall not exceed the taxpayer's
aggregate amount of tax due under section 5747.02 of the Revised
Code, after allowing for any other credit that precedes it in
the order required under this section. Any excess amount of a
particular credit may be carried forward if authorized under the
section creating that credit. Nothing in this chapter shall be
construed to allow a taxpayer to claim, directly or indirectly,

a credit more than once for a taxable year.

Section 2. That existing sections 5725.98, 5726.98,
5729.98, and 5747.98 of the Revised Code are hereby repealed.

Section 3. The General Assembly, applying the principle
stated in division (B) of section 1.52 of the Revised Code that
amendments are to be harmonized if reasonably capable of
simultaneous operation, finds that the following sections,
presented in this act as composites of the sections as amended
by the acts indicated, are the resulting versions of the
sections in effect prior to the effective date of the sections

as presented in this act:

Section 5725.98 of the Revised Code as amended by both
H.B. 197 and S.B. 39 of the 133rd General Assembly.

Section 5729.98 of the Revised Code as amended by both
H.B. 197 and S.B. 39 of the 133rd General Assembly.
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