CC0297

Sub. H.B. 33
As Passed by the Senate
DOHCD36

moved to amend as follows:

In line 111 of the title, after "3721.026," insert "3721.13,
3721.16, 3721.161, 3721.162"

In line 844, after "3721.026," insert "3721.13, 3721.16,
3721.161, 3721.162"

After |ine 65546, insert:

"Sec. 3721.13. (A) The rights of residents of a hone shal

i nclude, but are not linited to, the foll ow ng:

(1) The right to a safe and clean |iving environment pursuant
to the nedicare and nedi caid prograns and applicable state | aws

and rul es adopted by the director of health;

(2) The right to be free from physical, verbal, nental, and
enotional abuse and to be treated at all tinmes with courtesy,

respect, and full recognition of dignity and individuality;

(3) Upon adnmission and thereafter, the right to adequate and
appropriate nedi cal treatnent and nursing care and to other
ancillary services that conprise necessary and appropriate care
consistent with the program for which the resident contracted.
This care shall be provided without regard to considerations such

as race, color, religion, national origin, age, or source of
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paynent for care.

(4) The right to have all reasonable requests and inquiries

responded to pronptly;

(5) The right to have clothes and bed sheets changed as the

need arises, to ensure the resident's confort or sanitation

(6) The right to obtain fromthe honme, upon request, the nane
and any specialty of any physician or other person responsible for

the resident's care or for the coordinati on of care;

(7) The right, upon request, to be assigned, within the
capacity of the hone to nmake the assignment, to the staff
physi cian of the resident's choice, and the right, in accordance
with the rules and witten policies and procedures of the hone, to
sel ect as the attendi ng physician a physician who is not on the
staff of the honme. If the cost of a physician's services is to be
met under a federally supported program the physician shall neet

the federal |laws and regul ati ons governi ng such services.

(8) The right to participate in decisions that affect the
resident's life, including the right to communicate with the
physi ci an and enpl oyees of the home in planning the resident's
treatment or care and to obtain fromthe attendi ng physician
conpl ete and current infornation concerning nedical condition
prognosis, and treatnent plan, in terns the resident can
reasonably be expected to understand; the right of access to al
information in the resident's nmedical record; and the right to
give or withhold inforned consent for treatnent after the
consequences of that choice have been carefully expl ai ned. \Wen
the attending physician finds that it is not nedically advisable
to give the infornmation to the resident, the infornation shall be
made available to the resident's sponsor on the resident's behalf,

if the sponsor has a legal interest or is authorized by the
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resident to receive the information. The hone is not |liable for a
violation of this division if the violation is found to be the
result of an act or onission on the part of a physician sel ected

by the resident who is not otherwise affiliated with the hone.

(9) The right to withhold paynent for physician visitation if

the physician did not visit the resident;

(10) The right to confidential treatnent of personal and
medi cal records, and the right to approve or refuse the rel ease of
these records to any individual outside the honme, except in case
of transfer to another hone, hospital, or health care system as
required by law or rule, or as required by a third-party paynent

contract;

(11) The right to privacy during nedi cal exam nation or

treatnent and in the care of personal or bodily needs;

(12) The right to refuse, w thout jeopardizing access to

appropriate nedical care, to serve as a nedical research subject;

(13) The right to be free from physical or chem ca
restraints or prolonged isolation except to the m ni mum extent
necessary to protect the resident frominjury to self, others, or
to property and except as authorized in witing by the attending
physician for a specified and limted period of tinme and
docunmented in the resident's nedical record. Prior to authorizing
the use of a physical or chenmical restraint on any resident, the
attendi ng physician shall make a personal exam nation of the
resi dent and an individualized deternination of the need to use

the restraint on that resident.

Physical or chenical restraints or isolation nmay be used in
an energency situation w thout authorization of the attending

physician only to protect the resident frominjury to self or
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others. Use of the physical or chemical restraints or isolation
shall not be continued for nore than twelve hours after the onset
of the energency wi thout personal exam nation and authorization by
the attendi ng physician. The attendi ng physician or a staff
physi ci an nmay aut horize conti nued use of physical or chemi cal
restraints for a period not to exceed thirty days, and at the end
of this period and any subsequent period nay extend the

aut hori zation for an additional period of not nore than thirty
days. The use of physical or chenical restraints shall not be
continued w thout a personal exami nation of the resident and the
witten authorization of the attendi ng physician stating the

reasons for continuing the restraint.

I f physical or chem cal restraints are used under this
di vi sion, the hone shall ensure that the restrai ned resident
receives a proper diet. In no event shall physical or chem cal
restraints or isolation be used for punishnent, incentive, or

conveni ence.

(14) The right to the pharmacist of the resident's choice and
the right to receive pharmaceutical supplies and services at
reasonabl e prices not exceeding applicable and norrmally accepted
prices for conparably packaged pharnaceutical supplies and

services within the conmunity;

(15) The right to exercise all civil rights, unless the
resi dent has been adjudi cated i nconpetent pursuant to Chapter
2111. of the Revised Code and has not been restored to | egal
capacity, as well as the right to the cooperation of the hone's
adm ni strator in making arrangenents for the exercise of the right

to vote;

(16) The right of access to opportunities that enable the

resident, at the resident's own expense or at the expense of a
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third-party payer, to achieve the resident's fullest potential,
i ncl udi ng educational, vocational, social, recreational, and

habi | i tati on prograns;

(17) The right to consune a reasonabl e anobunt of al coholic
beverages at the resident's own expense, unless not nedically
advi sabl e as docunented in the resident's nmedical record by the
attendi ng physician or unless contradictory to witten adm ssion

pol i ci es;

(18) The right to use tobacco at the resident's own expense

under the hone's safety rules and under applicable | aws and rul es

of the state, unless not nedically advisable as docunented in the

resident's medical record by the attendi ng physician or unless

contradictory to witten adm ssion policies;

(19) The right to retire and rise in accordance with the
resident's reasonable requests, if the resident does not disturb
others or the posted neal schedul es and upon the hone's request
renai ns in a supervised area, unless not nedically advisable as

docunented by the attendi ng physi ci an;

(20) The right to observe religious obligations and
participate in religious activities; the right to maintain
i ndividual and cultural identity; and the right to neet with and
participate in activities of social and community groups at the

resident's or the group's initiative;

(21) The right upon reasonabl e request to private and
unrestricted conmuni cations with the resident's famly, soci al
wor ker, and any ot her person, unless not nedically advisable as
docunented in the resident's nedical record by the attending

physi ci an, except that communications with public officials or

wWith the resident's attorney or physician shall not be restricted.

Private and unrestricted conmuni cati ons shall include, but are not
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limted to, the right to:
(a) Receive, send, and nail seal ed, unopened correspondence;

(b) Reasonabl e access to a tel ephone for private

conmmuni cati ons;
(c) Private visits at any reasonabl e hour.

(22) The right to assured privacy for visits by the spouse,
or if both are residents of the sane hone, the right to share a
roomw thin the capacity of the home, unless not nedically
advi sabl e as docunented in the resident's nedical record by the

att endi ng physi ci an;

(23) The right upon reasonabl e request to have room doors
cl osed and to have them not opened w t hout knocking, except in the
case of an energency or unless not nedically advisable as
docunented in the resident's nedical record by the attending

physi ci an;

(24) The right to retain and use personal clothing and a
reasonabl e anount of possessions, in a reasonably secure nanner
unless to do so would infringe on the rights of other residents or
woul d not be nedically advisable as docunented in the resident's

medi cal record by the attendi ng physician;

(25) The right to be fully informed, prior to or at the tine
of adm ssion and during the resident's stay, in witing, of the
basic rate charged by the home, of services available in the honeg,
and of any additional charges related to such services, including
charges for services not covered under the nedicare or nedicaid
program The basic rate shall not be changed unless thirty days'
notice is given to the resident or, if the resident is unable to

understand this information, to the resident's sponsor.

(26) The right of the resident and person paying for the care
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to examine and receive a bill at least nonthly for the resident's
care fromthe hone that itenizes charges not included in the basic

rates;
(27)(a) The right to be free from financial exploitation;

(b) The right to nmanage the resident's own personal financia
affairs, or, if the resident has delegated this responsibility in
witing to the hone, to receive upon witten request at |east a
guarterly accounting statenent of financial transactions nade on

the resident's behalf. The statenent shall include:

(i) A conplete record of all funds, personal property, or
possessi ons of a resident fromany source what soever, that have
been deposited for safekeeping with the hone for use by the

resident or the resident's sponsor;

(ii) Alisting of all deposits and withdrawal s transacted,
whi ch shall be substantiated by receipts which shall be avail abl e

for inspection and copying by the resident or sponsor.

(28) The right of the resident to be allowed unrestricted
access to the resident's property on deposit at reasonabl e hours,
unl ess requests for access to property on deposit are so
persi stent, continuous, and unreasonable that they constitute a

nui sance;

(29) The right to receive reasonable notice before the
resident's roomor roommate i s changed, including an expl anation

of the reason for either change.

(30) The right not to be transferred or discharged fromthe
hone unl ess the transfer is necessary because of one of the

fol | ow ng:

(a) The welfare and needs of the resident cannot be nmet in

t he hone.
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(b) The resident's health has inproved sufficiently so that

the resident no | onger needs the services provided by the hone.
(c) The safety of individuals in the home is endangered.

(d) The health of individuals in the home woul d ot herwi se be

endanger ed.

(e) The resident has failed, after reasonable and appropriate
notice, to pay or to have the nedi care or medicaid program pay on
the resident's behalf, for the care provided by the honme. A
resident shall not be considered to have failed to have the
resident's care paid for if the resident has applied for nedicaid,

unl ess both of the follow ng are the case:

(i) The resident's application, or a substantially sinilar

previous application, has been deni ed.

(ii) If the resident appealed the denial, the denial was

uphel d.

(f) The hone's license has been revoked, the honme is being
cl osed pursuant to section 3721.08, sections 5165.60 to 5165. 89,
or section 5155.31 of the Revised Code, or the honme otherw se

ceases to operate.

(g9) The resident is a recipient of nedicaid, and the hone's
participation in the nedicaid programis involuntarily term nated

or deni ed.

(h) The resident is a beneficiary under the nedicare program
and the hone's participation in the nmedicare programis

involuntarily term nated or deni ed.

(31) The right not to be transferred or discharged fromthe

hone to a location that is incapable of neeting the resident's

health care and saf ety needs.
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(32) The right not to be transferred or discharged fromthe

hone wi thout adequate preparation prior to the transfer or

di scharge to ensure a safe and orderly transfer or discharge from

the hone. including proper arrangenents for nedication., eaquipnent,

health care services., and other necessary services.

(33) All rights provided under 42 C.F. R 483.15 and 483. 21

and any other transfer or discharge rights provided under federa

| aw.

(34) The right to voice grievances and reconmend changes in
policies and services to the honme's staff, to enpl oyees of the
departnment of health, or to other persons not associated with the
operation of the home, of the resident's choice, free from
restraint, interference, coercion, discrimnation, or reprisal
This right includes access to a residents' rights advocate, and
the right to be a nmenber of, to be active in, and to associate
wi th persons who are active in organi zations of relatives and
friends of nursing hone residents and ot her organi zati ons engaged

in assisting residents.

32¢(35) The right to have any significant change in the
resident's health status reported to the resident's sponsor. As
soon as such a change is known to the hone's staff, the home shall
nmake a reasonable effort to notify the sponsor within twelve

hour s.

333(36) The right, if the resident has requested the care
and services of a hospice care program to choose a hospice care
program | i censed under Chapter 3712. of the Revised Code that best

nmeets the resident's needs.

(B) A sponsor may act on a resident's behalf to assure that
the honme does not deny the residents' rights under sections
3721.10 to 3721.17 of the Revised Code.
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(O Any attenpted waiver of the rights listed in division (A

of this section is void.

Sec. 3721.16. For each resident of a hone, neticeof all of

the following apply with respect to a proposed transfer or
di schar ge shall—beinaccordancewith this seetion— fromthe hone:

(A) (1) The adm nistrator of a home shall notify a resident in
witing, and the resident's sponsor in witing by certified nail
return recei pt requested, in advance of any proposed transfer or
di scharge fromthe home. The administrator shall send a copy of
the notice to the state departnent of health. The notice shall be
provided at least thirty days in advance of the proposed transfer

or discharge, unless any of the follow ng applies:

(a) The resident's health has inproved sufficiently to allow
a nore imedi ate discharge or transfer to a |l ess skilled |evel of

care;
(b) The resident has resided in the hone less than thirty
days;
(c) An energency arises in which the safety of individuals in

the hone is endangered;

(d) An energency arises in which the health of individuals in

the home woul d ot herwi se be endanger ed;

(e) An energency arises in which the resident's urgent

nmedi cal needs necessitate a nore imediate transfer or discharge.

In any of the circunstances described in divisions (A)(1)(a)
to (e) of this section, the notice shall be provided as nmany days
i n advance of the proposed transfer or discharge as is

practicabl e.

(2) The notice required under division (A)(1) of this section
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shall include all of the foll ow ng:
(a) The reasons for the proposed transfer or discharge;

(b) The proposed date the resident is to be transferred or

di schar ged;

(c) Subject to division (A)(3) of this section, a proposed
| ocation to which the resident may rel ocate and a notice that the
resident and resident's sponsor may choose another location to

which the resident will rel ocate;

(d) Notice of the right of the resident and the resident's
sponsor to an inpartial hearing at the hone on the proposed
transfer or discharge, and of the manner in which and the tinme
wi thin which the resident or sponsor may request a hearing
pursuant to section 3721.161 of the Revised Code;

(e) A statenent that the resident will not be transferred or
di scharged before the date specified in the notice unless the hone
and the resident or, if the resident is not conpetent to nake a
deci sion, the hone and the resident's sponsor, agree to an earlier

dat e;

(f) The address of the |egal services office of the

depart ment of health;

(g) The name, address, and tel ephone nunber of a
representative of the state |ong-term care onbudsman program and,
if the resident or patient has a devel opnental disability or
nental illness, the nane, address, and tel ephone nunber of the

Ohi o protection and advocacy system

(3) The proposed location to which a resident may rel ocate as
speci fied pursuant to division (A)(2)(c) of this section in the
proposed transfer or discharge notice shall be capable of neeting

the resident's health-care and safety needs. The proposed | ocation
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for relocation need not have accepted the resident at the tine the

notice is issued to the resident and resident's sponsor.

(B) No home shall transfer or discharge a resident before the
date specified in the notice required by division (A) of this
section unless the hone and the resident or, if the resident is
not conpetent to make a decision, the hone and the resident's

sponsor, agree to an earlier date.

(O Transfer or discharge actions shall be docunented in the
resident's nmedical record by the home if there is a nedical basis

for the action.

(D) Aresident or resident's sponsor may chall enge a transfer
or discharge by requesting an inpartial hearing pursuant to
section 3721.161 of the Revised Code, unless the transfer or

di scharge is required because of one of the foll ow ng reasons:
(1) The hone's license has been revoked under this chapter

(2) The hone is being closed pursuant to section 3721. 08,
sections 5165.60 to 5165.89, or section 5155.31 of the Revised
Code;

(3) The resident is a recipient of nmedicaid and the hone's
participation in the medicaid program has been involuntarily

term nated or denied by the federal governnent;

(4) The resident is a beneficiary under the nedicare program
and the hone's certification under the nedicare program has been

involuntarily terninated or denied by the federal governnent.

(E) If aresident is to be transferred or discharged pursuant

to this section, the honme f+roemwhich the residentis being
transferred proposing the transfer or diseharged di scharge shal

provide the resident with adequate preparation prior to the

transfer or discharge to ensure a safe and orderly transfer or
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di scharge fromthe honme, and the hone or alternative setting to
which the resident is to be transferred or discharged shall have

accepted the resident for transfer or discharge.

(F) At the tinme of a transfer or discharge of a resident who
is arecipient of medicaid froma home to a hospital or for
t herapeutic | eave, the home shall provide notice in witing to the
resident and in witing by certified mail, return receipt
requested, to the resident's sponsor, specifying the nunber of
days, if any, during which the resident will be permitted under
the nmedicaid programto return and resune residence in the home
and specifying the nmedicaid program s coverage of the days during
which the resident is absent fromthe home. An individual who is
absent froma hone for nore than the nunber of days specified in
the notice and continues to require the services provided by the
facility shall be given priority for the first available bed in a

sem -private room

Sec. 3721.161. (A) Not later than thirty days after the date

a resident or the resident's sponsor receives under section

3721.16 of the Revised Code a notice of a proposed transfer or

di scharge, whichever date of receiving the notice is later, the

resident or resident's sponsor may chal l enge the proposed transfer
or discharge by subnmitting a witten request for a hearing to the
state departnment of health. On receiving the request, the
departnment shall conduct a hearing in accordance with section
3721.162 of the Revised Code to determ ne whether the proposed
transfer or discharge conplies with division divisions (A)(30) to
(33) of section 3721.13 and section 3721.16 of the Revised Code.

(B) Except in the circunstances described in divisions
(A(1)(a) to (e) of section 3721.16 of the Revised Code, if a

resident or the resident's sponsor subnits a witten hearing
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request not later than ten days after the date the resident or the
resident's sponsor received notice of the proposed transfer or

di scharge, whichever date of receiving the notice is later, the

hone shall not transfer or discharge the resident unless the
departnment determ nes after the hearing that the transfer or
di scharge conplies with diwsien divisions (A)(30) to (33) of
section 3721.13 and section 3721.16 of the Revised Code or the

departnment's determ nation to the contrary is reversed on appeal

(O If aresident or the resident's sponsor does not request
a hearing pursuant to division (A) of this section, the honme nay
transfer or discharge the resident on the date specified in the
notice required by division (A) of section 3721.16 of the Revised
Code or thereafter, unless the honme and the resident or, if the
resident is not conpetent to make a decision, the honme and the

resident's sponsor, agree to an earlier date.

(D) If the a resident or the resident's sponsor requests a
hearing in witing pursuant to division (A) of this section and
the honme transfers or discharges the resident before the
departnment issues a hearing decision, the hone shall readnit the
resident in the first available bed if the department deternines
after the hearing that the transfer or discharge does not conply
with divisien divisions (A)(30) to (33) of section 3721.13 and
section 3721.16 of the Revised Code or the departnment's

determination to the contrary is reversed on appeal

Sec. 3721.162. (A) On receiving a request pursuant to section
3721.161 of the Revised Code, the departnment of health shall
conduct hearings under this section in accordance with 42 C. F.R
431, subpart E, to deternine whether the proposed transfer or
di scharge of the resident fromthe home conplies wth dHsioen
di visions (A)(30) to (33) of section 3721.13 and section 3721.16
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of the Revi sed Code.

(B) The departnent shall enploy or contract with an attorney
to serve as hearing officer. The hearing officer shall conduct a
hearing in the hone not later than ten days after the date the
department receives a request pursuant to section 3721.161 of the
Revi sed Code, unless the resident and the home or, if the resident
is not conpetent to nmake a decision, the resident's sponsor and
the home, agree otherw se. The hearing shall be recorded on
audi ot ape, but neither the recording nor a transcript of the
recording shall be part of the official record of the hearing. A
heari ng conducted under this section is not subject to section
121. 22 of the Revised Code.

(C Unless the parties otherw se agree, the hearing officer
shal|l issue a decision within five days of the date the hearing
concludes. In all cases, a decision shall be issued not |later than
thirty days after the departnent receives a request pursuant to
section 3721.161 of the Revised Code. The hearing officer's
deci sion shall be served on the resident or resident's sponsor and
the hone by certified mail. The hearing officer's decision shal

be considered the final decision of the departnent.

(D) Aresident, resident's sponsor, or hone may appeal the
deci sion of the departnment to the court of common pl eas pursuant
to section 119.12 of the Revised Code. The appeal shall be
governed by section 119.12 of the Revised Code, except for all of

the foll ow ng:

(1) The resident, resident's sponsor, or home shall file the
appeal in the court of common pleas of the county in which the

home i s | ocat ed.

(2) The resident or resident's sponsor may apply to the court

for designation as an indigent and, if the court grants the
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application, the resident or resident's sponsor shall not be

required to furnish the costs of the appeal.

(3) The appeal shall be filed with the departnment and the
court within thirty days after the hearing officer's decision is
served. The appealing party shall serve the opposing party a copy
of the notice of appeal by hand-delivery or certified mail, return
recei pt requested. |If the hone is the appealing party, it shal
provide a copy of the notice of appeal to both the resident and

the resident's sponsor or attorney, if known.

(4) The departnent shall not file a transcript of the hearing
with the court unless the court orders it to do so. The court
shall issue such an order only if it finds that the parties are
unable to stipulate to the facts of the case and that the
transcript is essential to the determ nation of the appeal. If the
court orders the departnment to file the transcript, the departnment
shall do so not later than thirty days after the day the court

i ssues the order.

(E) The court shall not require an appellant to pay a bond as

a condition of issuing a stay pending its decision.

(F) The resident, resident's sponsor, hone, or departnent may
comrence a civil action in the court of comon pleas of the county
in which the honme is |ocated to enforce the decision of the
departnment or the court. If the court finds that the resident or
hone has not conplied with the decision, it shall enjoin the
violation and order other appropriate relief, including attorney's

fees."

In line 124668, after "3721.026," insert "3721.13, 3721.16,
3721.161, 3721.162"
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The motion was agreed to.

SYNOPSIS
Long-termcare facility discharges and transfers
R C 3721.13, 3721.16. 3721.161, and 3721.162
Rest ores House- added provisions renoved by the Senate that:

Add to the Nursing Honme Patients Bill of R ghts the

fol | owi ng:

-The right not to be transferred or discharged to a |ocation

that cannot neet the health or safety needs of the resident.

-The right not to be transferred or discharged w t hout
adequat e preparation in order to conduct a safe and orderly

transfer or discharge.

-All other rights regarding transfers or discharges provided

under federal | aw.

Require ODH in hearings regarding a notice of transfer or
di scharge to determine if the proposed transfer or discharge
complies with the rights Iisted above and notification

requirements in existing | aw
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