CC0387

Sub. H.B. 33
As Passed by the Senate
DPSCD75

moved to amend as follows:

In line 140 of the title, after "4511.191," insert
"4511. 204, "

In line 141 of the title, after "4511.76," insert "4511.991,"

In line 865, after "4511.191," insert "4511.204,"; after
"4511.76," insert "4511.991,"

After line 81248, insert:

Sec. 4511.204. (A) No person shall operate a notor vehicle,
trackless trolley, or streetcar on any street, highway, or
property open to the public for vehicular traffic while using,
hol di ng, or physically supporting with any part of the person's

body an electronic wirel ess communi cati ons devi ce.

(B) Division (A) of this section does not apply to any of the

fol | owi ng:

(1) A person using an electronic wreless conmrunications
device to nake contact, for energency purposes, with a |l aw
enf orcement agency, hospital or health care provider, fire

department, or other sim|lar enmergency agency or entity;

(2) A person driving a public safety vehicle while using an
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el ectronic wireless conmuni cati ons device in the course of the

person's duties;

(3) A person using an electronic wreless conmruni cations
devi ce when the person's notor vehicle is in a stationary position
and is outside a lane of travel, at a traffic control signal that
is currently directing traffic to stop, or parked on a road or

hi ghway due to an enmergency or road cl osure;

(4) A person using and holding an electronic wrel ess
communi cations device directly near the person's ear for the
pur pose of making, receiving, or conducting a tel ephone call,
provi ded that the person does not manually enter |etters, nunbers,

or synbols into the device;

(5) A person receiving wirel ess nessages on an el ectronic
W rel ess comruni cati ons device regarding the operation or
navi gati on of a nmotor vehicle; safety-related infornation
i ncludi ng enmergency, traffic, or weather alerts; or data used
primarily by the notor vehicle, provided that the person does not

hol d or support the device with any part of the person's body;

(6) A person using the speaker phone function of the
el ectronic wirel ess conmuni cations device, provided that the
person does not hold or support the device with any part of the

person's body;

(7) A person using an electronic wreless conmmunications
devi ce for navigation purposes, provided that the person does not

do either of the follow ng during the use:

(a) Manually enter letters, numbers, or synbols into the

devi ce;

(b) Hold or support the device with any part of the person's
body;-.
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(8) A person using a feature or function of the electronic
Wi rel ess conmuni cations device with a single touch or single
swi pe, provided that the person does not do either of the

foll ow ng during the use:

(a) Manually enter letters, numbers, or synbols into the

devi ce;

(b) Hold or support the device with any part of the person's

bodys-._

(9) A person operating a comrercial truck while using a

nobi |l e data termnal that transmts and receives data;

(10) A person operating a utility service vehicle or a
vehicle for or on behalf of a utility, if the person is acting in
response to an energency, power outage, or circunstance that

affects the health or safety of individuals;

(11) A person using an electronic wrel ess conmunications
device in conjunction with a voice-operated or hands-free feature
or function of the vehicle or of the device wthout the use of
ei ther hand except to activate, deactivate, or initiate the
feature or function with a single touch or sw pe, provided the
person does not hold or support the device with any part of the

person's body;

(12) A person using technol ogy that physically or
el ectronically integrates the device into the notor vehicle,
provi ded that the person does not do either of the follow ng

during the use:

(a) Manually enter letters, numbers, or synbols into the

devi ce;

(b) Hold or support the device with any part of the person's
body.
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(13) A person storing an electronic wreless conmunications
device in a holster, harness, or article of clothing on the

person's body.

(O (1) On January 31 of each year, the departnent of public
safety shall issue a report to the general assenbly that specifies
the nunmber of citations issued for violations of this section

during the previous cal endar year

(2) If alaw enforcenment officer issues an offender a ticket,
citation, or sutmmons for a violation of division (A of this

section, the officer shall do both of the follow ng:

(a) Report the issuance of the ticket, citation, or sumobns

to the officer's | aw enforcenment agency;
(b) Ensure that such report indicates the offender's race.

(D) (1) Whoever violates division (A) of this section is
guilty of operating a notor vehicle while using an el ectronic

W rel ess conmmuni cati on devi ce, an uncl assified m sdeneanor —,_

(a) Except as provided in divisions (D)(1)(b), (¢), (d), and
(2) of this section, the court shall inpose upon the offender a

fine of not nore than one hundred fifty dollars.

(b) If, within two years of the violation, the offender has
been convicted of or pleaded guilty to one prior violation of this
section or a substantially equival ent nunicipal ordinance, the
court shall inpose upon the offender a fine of not nore than two

hundred fifty dollars.

(c) If, within two years of the violation, the offender has
been convicted of or pleaded guilty to two or nore prior
violations of this section or a substantially equival ent rnuni ci pal
ordi nance, the court shall inpose upon the offender a fine of not

nore than five hundred dollars. The court al so may inpose a
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suspensi on of the offender's driver's license, comercial driver's
license, tenporary instruction pernit, probationary |license, or

nonr esi dent operating privilege for ninety days.

(d) Notwi thstanding divisions (D)(1)(a) to (c) of this
section, if the offender was operating the notor vehicle at the
time of the violation in a construction zone where a sign was
posted in accordance with section 4511.98 of the Revised Code, the
court, in addition to all other penalties provided by |aw, shal
i npose upon the offender a fine of two tinmes the anount inposed
for the violation under division (D)(1)(a), (b), or (c) of this

section, as applicable.

(2) Inlieu of paynment of the fine of one hundred fifty
dol I ars under division (D)(1)(a) of this section and the
assessnent of points under division (D)(4) of this section, the
of fender instead may elect to attend the distracted driving safety
course, as described in section 4511.991 of the Revised Code. |f
the offender attends and successfully conpletes the course, the
of fender shall be issued witten evidence that the offender
successfully conpleted the course. The offender shall not be
required to pay the fine and shall not have the points assessed
agai nst that offender's driver's license if the offender submts

the witten evidence to the court within 90 days of the violation

of division (A) of this section. However, successful conpletion of

the course does not result in a dism ssal of the charges for the

violation., and the violation is a prior offense under divisions

(D)(1)(b) and (c) of this section if the offender commits a

subsequent violation or violations of division (A of this section

within two vears of the offense for which the course was

conpl et ed.

(3) The court may inpose any other penalty authorized under
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sections 2929.21 to 2929.28 of the Revised Code. However, the
court shall not inpose a fine or a suspension not otherw se
specified in division (D)(1) of this section. The court al so shal

not inpose a jail termor comunity residential sanction

(4) Except as provided in division (D)(2) of this section,
poi nts shall be assessed for a violation of division (A) of this

section in accordance with section 4510.036 of the Revi sed Code.

(5) The offense established under this section is a strict
liability offense and section 2901. 20 of the Revised Code does not
apply. The designation of this offense as a strict liability
of fense shall not be construed to inply that any other offense,
for which there is no specified degree of culpability, is not a

strict liability offense.

(E) This section shall not be construed as invalidating,
preenpting, or superseding a substantially equival ent rmrunicipa
ordi nance that prescribes penalties for violations of that
ordi nance that are greater than the penalties prescribed in this

section for violations of this section.

(F) A prosecution for an offense in violation of this section
does not preclude a prosecution for an offense in violation of a
substantially equival ent munici pal ordinance based on the sane
conduct. However, the two offenses are allied offenses of simlar

i mport under section 2941.25 of the Revised Code.

(G (1) Alaw enforcenent officer does not have probabl e cause
and shall not stop the operator of a notor vehicle for purposes of
enforcing this section unless the officer visually observes the
operator using, holding, or physically supporting with any part of

the person's body the electronic wirel ess communi cati ons devi ce.

(2) A law enforcenent officer who stops the operator of a
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notor vehicle, trackless trolley, or streetcar for a violation of
division (A of this section shall informthe operator that the
operator may decline a search of the operator's electronic

Wi rel ess conmuni cati ons device. The officer shall not do any of

the foll ow ng:

(a) Access the device without a warrant, unless the operator
voluntarily and unequi vocally gives consent for the officer to

access the devi ce;

(b) Confiscate the device while awaiting the issuance of a

warrant to access the device;

(c) Obtain consent fromthe operator to access the device
through coercion or any other inproper neans. Any consent by the
operator to access the device shall be voluntary and unequi vocal

before the officer may access the device without a warrant.
(H) As used in this section

(1) "Electronic wireless conmuni cations device" includes any

of the foll ow ng:
(a) Awireless tel ephone;
(b) A text-messagi ng device;
(c) A personal digital assistant;

(d) A conputer, including a | aptop conmputer and a comnputer
t abl et ;

(e) Any device capable of displaying a video, novie,

broadcast tel evision inmge, or visual inmage;

(f) Any other substantially simlar wireless device that is
desi gned or used to comrunicate text, initiate or receive

conmuni cation, or exchange information or data.
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An "el ectronic wirel ess comunications device" does not
include a two-way radio transmitter or receiver used by a person
who is licensed by the federal comuni cati ons commission to

participate in the amateur radi o service.

(2) "Voice-operated or hands-free feature or function" neans
a feature or function that allows a person to use an electronic
w rel ess communi cati ons device without the use of either hand,
except to activate, deactivate, or initiate the feature or

function with a single touch or single sw pe.

(3) "Uility" nmeans an entity specified in division (A, (O,
(D), (E), or (G of section 4905.03 of the Revised Code.

(4) "Uility service vehicle" means a vehicle owned or

operated by a utility."

After |ine 81570, insert:

"Sec. 4511.991. (A As used in this section and each section
referenced in division (B) of this section, all of the foll ow ng
appl y:

(1) "Distracted" neans doing either of the follow ng while

operating a vehicle:

(a) Using an electronic wrel ess comuni cati ons device, as
defined in section 4511.204 of the Revised Code, in violation of

t hat secti on—_

(b) Engaging in any activity that is not necessary to the
operation of a vehicle and inpairs, or reasonably would be
expected to inpair, the ability of the operator to drive the

vehi cl e safely.

(2) "Distracted" does not include operating a notor vehicle

whil e wearing an earphone or earplug over or in both ears at the
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same tinme. A person who so wears ear phones or earplugs may be

charged with a violation of section 4511.84 of the Revi sed Code.

(3) "Distracted" does not include conducting any activity
whil e operating a utility service vehicle or a vehicle for or on
behal f of a utility, provided that the driver of the vehicle is
acting in response to an energency, power outage, or a

circunmstance affecting the health or safety of individuals.
As used in division (A)(3) of this section:

(a) "Uility" nmeans an entity specified in division (A, (O,
(D, (B), or (G of section 4905.03 of the Revised Code.

(b) "Uility service vehicle" nmeans a vehicle owned or

operated by a utility.

(B) If an of fender violates section 4511.03, 4511.051
4511.12, 4511.121, 4511.132, 4511.21, 4511.211, 4511.213, 4511. 22,
4511. 23, 4511. 25, 4511.26, 4511.27, 4511.28, 4511.29, 4511. 30,
4511. 31, 4511. 32, 4511.33, 4511.34, 4511. 35, 4511. 36, 4511. 37,
4511. 38, 4511.39, 4511.40, 4511.41, 4511.42, 4511.43, 4511.431
4511. 44, 4511. 441, 4511. 451, 4511.46, 4511.47, 4511.54, 4511.55,
4511. 57, 4511.58, 4511.59, 4511.60, 4511.61, 4511.64, 4511.71
4511. 711, 4511.712, 4511.713, 4511.72, or 4511.73 of the Revised
Code while distracted and the distracting activity is a
contributing factor to the conmission of the violation, the
of fender is subject to the applicable penalty for the violation
and, notwi thstandi ng section 2929.28 of the Revised Code, is
subject to an additional fine of not nore than one hundred dollars

as follows:

(1) Subject to Traffic Rule 13, if a |aw enforcenent officer
i ssues an offender a ticket, citation, or sumons for a violation

of any of the aforenentioned sections of the Revised Code that
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i ndi cates that the offender was distracted while conmitting the
violation and that the distracting activity was a contributing
factor to the conm ssion of the violation, the offender nmay enter
a witten plea of guilty and waive the offender's right to contest
the ticket, citation, or sumons in a trial provided that the

of fender pays the total ampunt of the fine established for the

violation and pays the additional fine of one hundred doll ars.

In lieu of paynent of the additional fine of one hundred
dollars, the offender instead may elect to attend a distracted
driving safety course, the duration and contents of which shall be
established by the director of public safety. If the offender
attends and successfully conpletes the course, the offender shal
be issued witten evidence that the of fender successfully
conpl eted the course. The offender shall be required to pay the
total ampbunt of the fine established for the violation, but shal
not be required to pay the additional fine of one hundred dollars,
so long as the offender submits to the court both the offender's

payrment in full and such witten evidence within ninety days of

the underlyving violation that resulted in the inposition of the

additional fine under division (B) of this section

(2) If the offender appears in person to contest the ticket,
citation, or sutmons in a trial and the of fender pleads guilty to
or is convicted of the violation, the court, in addition to al
ot her penalties provided by law, nay inpose the applicable penalty
for the violation and may inpose the additional fine of not nore

t han one hundred dol | ars.

If the court inposes upon the offender the applicable penalty
for the violation and an additional fine of not nore than one
hundred doll ars, the court shall informthe offender that, in lieu

of paynment of the additional fine of not nore than one hundred
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dollars, the offender instead may elect to attend the distracted
driving safety course described in division (B)(1) of this
section. If the offender elects the course option and attends and
successfully conpletes the course, the offender shall be issued
witten evidence that the offender successfully conpleted the
course. The offender shall be required to pay the total anount of
the fine established for the violation, but shall not be required
to pay the additional fine of not nore than one hundred dollars,
so long as the offender subnmits to the court the offender's

paynent and such witten evidence within ninety days of the

underlving violation that resulted in the inposition of the

additional fine under division (B) of this section

(C If alaw enforcenent officer issues an offender a ticket,
citation, or sutmmons for a violation of any of the sections of the
Revi sed Code listed in division (B) of this section that indicates
that the offender was distracted while committing the violation
and that the distracting activity was a contributing factor to the
conmmi ssion of the violation, the officer shall do both of the

foll ow ng:

(1) Report the issuance of the ticket, citation, or summons

to the officer's | aw enforcenent agency;
(2) Ensure that such report indicates the offender's race.”

In line 124688, after "4511.191," insert "4511.204,"; after
"4511.76," insert "4511.991,"

The motion was agreed to.

SYNOPSIS
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Di stracted driving penalties
R C. 4511.204 and 4511.991

Rest ores provisions fromthe House-passed version of the bil
that specify that the followi ng apply regarding the opportunity to
take a distracted driving safety course in lieu of paying a fine
and incurring points for the offense of driving while using an

el ectronic wirel ess comruni cati on device (EWCD):

1. Evidence of course conpletion nust be submitted to the

court within 90 days of the offense; and

2. Successful conpletion of the course does not result in a
di smi ssal of the charges for the violation, and the violation
constitutes a prior offense if the offender is subsequently
convicted of an EWCD violation within two years of the initial

of f ense.

Regardi ng the opportunity to take a distracted driving safety
course in lieu of paying a $100 fine for distracted driving,
restores a provision fromthe House-passed version of the bil
that requires the course to be conpleted within 90 days of the
underlying offense that resulted in the inposition of the

di stracted driving fine.
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