Amendment No. AM 135 2984

Am. S. B. No. 206

As

Passed by the Senate

moved to amend as follows:

In line 1 of the title,

In line 5 of the title,

governing mechanics' liens"

In line 6, after

after "sections" insert "1311.04,"

after "sold"

"sections" insert "1

After line 9, insert:

"Sec. 1311.04.

(A

insert "and to modify the law

311.04,

) (1) Prior to the performance of any

labor or work or the furnishing of any materials for an

improvement on real property which may give rise to a mechanics'

lien under sections 1311.01 to 1311.22 of the Revised Code, the

owner, part owner, or lessee who contracts for the labor, work,

or materials shall record in the office of the county recorder

for each county in which the real property to be improved 1is

located a notice of commencement in substantially the form

specified in division

(B) of this section.

(2) Only one notice of commencement is required to be

filed for a single improvement and if more than one notice of

commencement is filed for a single improvement, all notices
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filed after the original notice shall be deemed to be amendments
to the original notice. If an owner, part owner, or lessee
contracts with additional original contractors, lenders, or
sureties not identified in the original notice of commencement
filed for the improvement, the owner, part owner, or lessee
shall amend the original notice of commencement to identify the
additional original contractors, lenders, and sureties. The date
of the filing of the amended notice is the date of the filing of

the original notice of commencement.

(B) The notice of commencement required under division (A)
of this section shall contain, in affidavit form, all of the

following information:

(1) The legal description of the real property on which
the improvement is to be made. For purposes of this division, a
description sufficient to describe the real property for the
purpose of conveyance, or contained in the instrument by which
the owner, part owner, or lessee took title, is a legal

description.

(2) A brief description of the improvement to be performed
on the property containing sufficient specificity to permit lien

claimants to identify the improvement;

(3) The name, address, and capacity of the owner, part
owner, or lessee of the real property contracting for the

improvement;

(4) The name and address of the fee owner of the real
property, if the person contracting for the improvement is a

land contract vendee or lessee;

(5) The name and address of the owner's, part owner's, or

lessee's designee, if any;
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(6) The name and address of all original contractors,
except that if the notice of commencement is recorded for an
improvement involving a single- or double-family dwelling and if
more than one original contractor is involved, instead of
listing each original contractor, the owner shall state that

multiple original contractors are involved in the improvement;

(7) The date the owner, part owner, or lessee first
executed a contract with an original contractor for the

improvement;

(8) The name and address of all lending institutions which

provide financing for the improvements, if any;

(9) The name and address of all sureties on any bond which
guarantee payment of the original contractor's obligations under

the contract for the improvement, if any;
(10) The following statement:
"To Lien Claimants and Subsequent Purchasers:

Take notice that labor or work is about to begin on or
materials are about to be furnished for an improvement to the
real property described in this instrument. A person having a
mechanics' lien may preserve the lien by providing a notice of
furnishing to the above-named designee and the above-named
designee's original contractor, if any, and by timely recording

an affidavit pursuant to section 1311.06 of the Revised Code.

A copy of this notice may be obtained upon making a
written request by certified mail to the above-named owner, part
owner, lessee, designee, or the person with whom you have

contracted."

(11) The name and address of the person preparing the
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notice;

(12) The following statement:

"The expiration date for this notice of commencement is

four yvears from the date of recording unless a different date is

specified herein."

“H2—(13) An affidavit of the owner, part owner, or lessee
or the agent of the owner, part owner, or lessee which verifies

the notice.

(C) If the notice of commencement furnished by or for an
owner, part owner, or lessee contains incorrect information, the
owner, part owner, or lessee is liable for any loss of lien
rights of a lien claimant and any actual expenses incurred by
the lien claimant in maintaining lien rights, including
attorney's fees, if the loss and expenses incurred are a direct
result of the lien claimant's reliance on the incorrect

information.

Any lien claimant who has included incorrect information
in the claimant's affidavit for a lien under section 1311.06 of
the Revised Code, as a result of incorrect information contained
in the notice of commencement, may file for record an amended
affidavit for a lien. The amended affidavit shall contain all of
the information required by section 1311.06 of the Revised Code
for an original affidavit. The lien claimant shall serve a copy
of the amended affidavit on the owner, part owner, or lessee as
provided in section 1311.07 of the Revised Code. The lien
claimant may file the amended affidavit for record at any time
during the time that the lien acquired by the original affidavit
continues in effect under section 1311.13 of the Revised Code.

In no event shall the amended affidavit extend such time period.
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The filing of an amended affidavit does not constitute a waiver 104

of the rights granted by this division. 105

(D) Within ten days after the date a subcontractor, 106
material supplier, or laborer serves a written request upon the 107
owner, part owner, or lessee, or designee for a copy of the 108
notice of commencement, the owner, part owner, lessee, oOr 109
designee shall serve a copy of the notice of commencement to the 110
requesting subcontractor, material supplier, or laborer. 111

(E) Within ten days after the date a subcontractor, 112
material supplier, or laborer serves a written request for a 113
copy of the notice of commencement upon the original contractor 114
who has been provided with a notice of commencement from the 115
owner, part owner, or lessee, or designee and with whom the 116
subcontractor, material supplier, or laborer has a direct 117
contract, the original contractor shall serve a copy of the 118
notice of commencement to the requesting subcontractor, material 119
supplier, or laborer. 120

(F) Within ten days after the date a subcontractor, 121
material supplier, or laborer serves a written request for a 122
copy of the notice of commencement upon the subcontractor who 123
has been provided with a notice of commencement from the owner, 124
part owner, lessee, designee, or original contractor and with 125
whom the subcontractor, material supplier, or laborer has a 126
direct contract, the subcontractor shall serve a copy of the 127
notice of commencement upon the requesting subcontractor, 128
material supplier, or laborer. 129

(G) (1) Except as provided in division (G) (2) of this 130
section, the owner, part owner, lessee, or designee shall post 131
and maintain posted a copy of the notice of commencement in a 132
conspicuous place on the real property described in the notice 133
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during the course of the actual physical improvement to the real

property.

(2) No owner, part owner, lessee, or designee, has to post
a copy of the notice of commencement on the real property
described in the notice for an improvement that is the subject

of a home purchase contract.

(H) The owner, part owner, lessee, or designee shall serve
a copy of the notice of commencement upon the original
contractor. If the owner, part owner, lessee, or designee fails
to serve a copy of the notice of commencement upon the original
contractor, the owner, part owner, or lessee is liable to the
original contractor for all actual expenses incurred by the
original contractor in obtaining the information otherwise

provided by the notice of commencement.

(I) If the owner, part owner, lessee, or designee fails to
record the notice of commencement in accordance with this
section, the time within which a subcontractor or material
supplier may serve a notice of furnishing as required by section
1311.05 of the Revised Code is extended until twenty-one days
after the notice of commencement has been recorded. A
subcontractor or material supplier need not serve a notice of
furnishing to preserve lien rights for the period before the

notice of commencement is recorded.

(J) If the owner, part owner, lessee, or designee fails to
serve, upon written request, the notice of commencement in
accordance with this section, the time within which a
subcontractor or material supplier may serve a notice of
furnishing as required by section 1311.05 of the Revised Code 1is
extended until twenty-one days after the notice of commencement

actually has been served to the subcontractor or material
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supplier. The owner, part owner, or lessee who fails to serve
the notice pursuant to this section is liable to any
subcontractor or material supplier who becomes a lien claimant
for all actual expenses incurred by the lien claimant in
obtaining the information that would have been contained in the

notice.

(K) If an owner, part owner, lessee, or designee fails to
post or maintain a copy of the notice of commencement as
required by division (G) (1) of this section, the owner, part
owner, or lessee is liable to a subcontractor, material
supplier, or laborer who becomes a lien claimant for all actual
expenses incurred by the lien claimant in obtaining the

information otherwise provided by the posting.

(L) If an original contractor or subcontractor who has
been provided with a notice of commencement fails to serve a
copy of the notice of commencement to any subcontractor,
material supplier, or laborer who requests it, the original
contractor or subcontractor who fails to serve the copy of the
notice is liable to the subcontractor, material supplier, or
laborer who made the request for all costs incurred by the
subcontractor, material supplier, or laborer in obtaining the
information contained in the notice of commencement, provided
that an original contractor or subcontractor who fails to
provide the notice upon request is not liable under this
division to any subcontractor, material supplier, or laborer
with whom the original contractor or subcontractor is not in

direct privity of contract.

(M) (1) If after the first work, labor, or material has
been performed on or furnished to the improvement, the owner,

part owner, lessee, or designee fails to serve, record, or post
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a notice of commencement as required by this section, the
original contractor may, in writing, request the owner, part
owner, lessee, or designee to serve, record, or post the notice.
If an owner, part owner, lessee, or the designee of an owner,
part owner, or lessee fails or refuses to serve, record, or post
a notice of commencement within ten days of receipt of a
request, the owner, part owner, or lessee is liable for the
owner's, part owner's, or lessee's failure or refusal and for
the designee's failure or refusal, without recourse to the
original contractor for all damages, costs, and expenses which
result from the filing of a valid mechanics' lien to the extent
that the lien, damages, costs, and expenses could have been

avoided through proper payment.

(2) Nothing in this division shall be interpreted as to

either of the following:

(a) Relieving an original contractor from the duty to pay
the original contractor's subcontractors, material suppliers,
and laborers for labor or work performed or materials furnished

pursuant to a contract directly with the original contractor;

(b) Obligating an owner, part owner, or lessee to pay for
work or labor performed or materials furnished by
subcontractors, material suppliers, or laborers pursuant to

direct contracts with the original contractor.

(N) (1) If the owner, part owner, or lessee fails to record
a notice of commencement or an amended notice, any person
holding a mortgage on the real property to be improved may
record a notice of commencement or an amended notice on behalf
of the owner, part owner, or lessee. If the owner, part owner,
or lessee fails to record a notice of commencement or an amended

notice within the later of ten days after the performance of any
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labor or work or the furnishing of any material for an
improvement on real property which gives rise to a mechanics'
lien under sections 1311.01 to 1311.22 of the Revised Code or
three days after service of a demand to record the notice or
amended notice by the original contractor, the original
contractor may record a notice of commencement or an amended

notice on behalf of the owner, part owner, or lessee.

(2) If the original contractor or a mortgage holder has
recorded a notice of commencement or an amended notice on behalf
of the owner, part owner, or lessee, the owner, part owner, or
lessee is liable to the original contractor or mortgage holder
for all costs and expenses incurred in obtaining the information
contained in the notice of commencement or an amended notice and
all costs incurred in the preparation and recording of the

notice of commencement or an amended notice.

(3) Unless required to file the notice of commencement or
an amended notice on behalf of the owner, part owner, or lessee,
the party filing a written notice of commencement or amended
notice on behalf of the owner, part owner, or lessee is not
liable to the owner, part owner, or lessee for any errors

contained in the notice of commencement or amended notice.

(4) If a mortgage holder or an original contractor records
a notice of commencement or amended notice on behalf of an
owner, part owner, or lessee, such fact must be included on the

notice or amended notice.

(O) This section does not apply to a home construction
contract as defined in section 1311.011 of the Revised Code,
except that when a lending institution as defined in division
(A) (3) of section 1311.011 of the Revised Code requires that a

notice of commencement be recorded as part of the financing for
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a home construction contract, which is secured in whole or in
part by a mortgage on real estate upon which the improvements
are to be constructed, the owner, part owner, or lessee may file
a notice of commencement pursuant to this section by recording
the notice of commencement in the county recorder's office of
the county where the owner, part owner, or lessee's property is
located. If the property is located in more than one county, the
owner, part owner, or lessee shall record the notice of
commencement in the county recorders' office of each county in

which the property is located.

If the owner, part owner, or lessee files a notice of
commencement pursuant to this division, the attachment,
continuance, and priority provisions of section 1311.13 of the
Revised Code apply to that improvement, but the notice of
furnishing requirements specified in section 1311.05 of the

Revised Code do not apply to that improvement.

(P) The county recorder of the county where a notice of
commencement is filed for record shall endorse the date and hour
of its filing and cause it to be recorded as mechanics' liens
are recorded, and collect the same fees for recording the notice
of commencement as are provided in section 317.32 of the Revised
Code. The recorder shall index the real property described in
the notice of commencement and shall index the names of all
owners, part owners, lessees, and land contract vendees in the
direct index and the names of all original contractors in the
reverse index as provided for in section 317.18 of the Revised

Code.

(Q) Notwithstanding this section, if the owner, part
owner, or lessee is a telephone company, an electric light

company, a gas company, a water works company, all as defined in
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section 4905.03 of the Revised Code, or a subsidiary or
affiliate thereof, the owner, part owner, or lessee may, but is
not required to, record a notice of commencement pursuant to
division (A) of this section, and is not required to serve,
post, and provide copies of a notice of commencement pursuant to
divisions (D), (G), and (H) of this section unless such owner,
part owner, or lessee elects to record the notice of
commencement. If the owner, part owner, or lessee elects to
record the notice of commencement and the improvement extends
beyond one parcel of real property or one county, the owner,
part owner, or lessee may, in lieu of using the legal
description required in division (B) (1) of this section, use a
description which reasonably describes the real property on
which the improvement is to be made. Any description used other
than the description specified in division (B) (1) of this
section shall refer to the township and county in which the
improvement is located, the name and route number of any local,
state, or federal highway near the improvement, if any, the post
office address of the real property, if any, and the name by
which the owner, part owner, or lessee refers to the

improvement.

If an owner, part owner, or lessee elects not to record,
serve, post, or provide copies of a notice of commencement
pursuant to divisions (A), (D), (G) (1), and (H) of this section,
the owner, part owner, or lessee is subject to all applicable
liabilities pursuant to divisions (C), (H), (J), (K), (M), and

(N) of this section.

(R) If an owner, part owner, lessee, or designee fails to
record a notice of commencement in accordance with this section,
no subcontractor or material supplier who performs labor or work

upon or furnishes material in furtherance of that improvement
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has to serve a notice of furnishing in accordance with section
1311.05 of the Revised Code in order to preserve the

subcontractor's or material supplier's lien rights.

(S) A notice of commencement filed as provided herein
expires six—four years after its filing date unless the notice
of commencement or amendments made to the notice of commencement

specify otherwise.

(T) (1) An owner, part owner, or lessee of real property

who contracts for an improvement, or that person's agent may,

upon completion of the improvement, submit an affidavit to the

office of the county recorder for each county in which the real

property that was improved is located stating all of the

following:

(a) The name, address, and capacity of the owner, part

owner, or lessee, or the agent of the owner, part owner, or

lessee of the real property;

(b) The recording reference for the previously filed

notice of commencement;

(c) That the improvement is complete.

(2) Upon receipt of an affidavit described in division (T)

(1) of this section, the county recorder of the county where the

affidavit is submitted shall indicate in the official records

that the notice of commencement has expired.

(3) The owner, part owner, or lessee of the real property

who contracted for the improvement shall serve a copy of the

recorded affidavit submitted pursuant to division (T) (1) of this

section, by regular mail, upon the original contractor as well

as any subcontractor or lower tier project participant that
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served a notice of furnishing pursuant to section 1311.05 of the

Revised Code.

(4) Service, lack of service, or a deficiency in service

of the recorded affidavit under division (T) (3) of this section

does not:

(a) Affect the expiration of the notice of commencement;

(b) Extend the rights of any party seeking to file an

affidavit of mechanic's lien;

(c) Affect any time periods or other rights, regquirements,

or limitations that are set forth in this chapter.

(U) The expiration of a notice of commencement pursuant to

division (S) or (T) (2) of this section does not affect the

attachment, continuance, or priority of any lien under sections

1311.13, 1311.14, and 1311.15 of the Revised Code."

In line 464, after "sections" insert "1311.04,"

The motion was agreed to.

SYNOPSIS
Mechanics' liens
R.C. 1311.04

Changes the default expiration date of a notice of

commencement from six years to four years.

Requires the notice to contain the statement: "The

expiration date for this notice of commencement is four years
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from the date of recording unless a different date is specified

herein."

Allows the person who contracted for the improvement, upon
its completion, to request that the county recorder indicate
that the notice of commencement is expired. Requires the person
to serve notice, by regular mail, of such a request on the
original contractor, subcontractor, and lower tier project

participant that served a notice of furnishing.

Specifies that the expiration of a notice of commencement
does not affect the attachment, continuance, or priority of any

lien.

Specifies that the owner's failure to serve an affidavit
on a contractor of an improvement does not affect the owner's

rights or requirements set forth in Chapter 1311.
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