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Chair Lampton, Vice Chair Barhorst, Ranking Member Miranda, and members of the Committee.
Universal Health Care Action Network of Ohio (UHCAN Ohio) offers this testimony as a
proponent of House Bill 49. | want to thank Representative Barhorst of the committee and
Representative Ferguson for their sponsorship of this important legislation.

UHCAN Ohio is a statewide non-profit organization uniting consumers to assure that everyone
has access to affordable, quality health care.

This bill requires hospital to do what is already expected of them. CMS requires price
reporting, but many hospitals are not compliant. PatientRightsAdvocate.org conducted a review
by surveying 2,000 hospitals in December of 2022 and January of 2023. The study showed that
only 24.5% of the hospitals were fully complying with the rule and posting complete price
information on their websites. The results of the review are here: results of the review. Also,

studies published in the Journal of General Internal Medicine in January 2023 found
hospital compliance rates of 19% and 35.9%, respectively. A JAMA study in June 2022
determined that only 5.7% of hospitals were following the rule.

CMS has provided clear guidance on compliance. | have attached both the CMS Frequently
Asked Questions (PDF) and their “10 Steps to a Consumer-Friendly Display (PDF) ” at the end of
my written testimony. These documents list the required shoppable services and described the
prices that must be included.

Health Care is the only industry that is not up-front about prices. Prices can vary widely
between hospitals and within hospitals depending on the consumers insurance plan. It is critical
that hospitals report their standard prices and their shoppable charges so patients can compare
prices for the services they need. Examples of shoppable services include:

- Kidney function panel test

- Mammography, screening, bilateral

- Removal of tonsils and adenoid glands patient younger than age 12

- Routine obstetric care for cesarean delivery, including pre-and post-delivery care

Price Transparency is a necessary condition to lowering health care costs. There is no incentive
to lowering prices if the consumer does not know the price before receiving the service. The list
of shoppable services lets people find the non-emergency service prices for area hospitals. The
payor specific hospital charge list lets a person know what they would pay with different
insurance plans.



As an example, Wilson Health in Sidney, Ohio, has a relatively easy to read list of shoppable
services, separated by category, e.g., surgery or laboratory. In this file you can see the vast
differences in charges within a hospital depending on insurance, e.g., for removal of tonsils and
adenoids, Anthem Blue Access is charged $3000 yet Cigna is charged over twice as much -
$7582. Unfortunately, it is hard to tell what other hospitals in the area charge. Kettering Health
does not have a list of shoppable services but has a price estimator. You can’t get an estimate
online for insurance without entering personal information and you have to contact Kettering
for the cash price. (Four of the five times when we used Kettering’s estimator, the webpage said
there was an error and could not process the request.) The price estimator for Mercy Hospital
Urbana does not show tonsillectomy as a service.

| suggest you look at your own local hospital websites to see the difficulties people have finding
the required information. You can try by using Google and inputting the hospital name plus
“shoppable services” or “price list” as your search term.

Yes, Price transparency is necessary to lower prices and to shop but price transparency is also
necessary for accountability. You can’t tell if you are charged the same as everyone else if there
is not a published price. Transparency prevents price gouging and protects patients.

Everyone depends on hospitals at some point in their life and we expect that hospitals follow
the rules that protect their patients. We hope that prohibiting non-compliant hospitals from
turning people over to collection agencies will be effective at assuring patients get the price
information they deserve.

Again, | thank this committee for its time and diligence. Please pass this bill from committee
and out of the House. | am happy to answer any questions.

Attachments:
CMS frequently asked questions

10 Steps to a Consumer-Friendly Display (PDF)
Frequently Asked Questions (PDF)




10 Steps to Making Public Stanaard Charges for Shoppable
Services

The hospital price transparency requirements are codified in our regulations at 45 C.F.R. Part 180 and

require most hospitals to make public their standard charges (as defined at 45 CFR § 180.20) online in
two ways:

1. A comprehensive machine-readable file that includes the following standard charges for all
hospital items and services: gross charges, discounted cash prices, payer-specific negotiated
charges, and de-identified minimum and maximum negotiated charges; and

2. A consumer-friendly display that includes the following standard charges for at least 300
‘shoppable’ services (or as many as the hospital provides if less than 300) that are grouped with
charges for ancillary services that are customarily provided by the hospital: discounted cash
prices, payer-specific negotiated charges, and de-identified minimum and maximum negotiated
charges.

This document addresses only the requirements for displaying shoppable services in a consumer-
friendly manner as specified at 45 CFR §180.60. Federally owned or operated hospitals and state
forensic hospitals that provide treatment exclusively for individuals who are in the custody of penal
authorities are deemed by CMS to be in compliance with the requirements for making public standard

charges.! For additional information on the comprehensive machine-readable file, refer to the 8 Steps to
a Machine-readable File of All Items & Services.?

! Federally owned or operated hospitals include but are not limited to: Federally owned hospital facilities, including
facilities operated by the U.S. Department of Veterans Affairs and Military Treatment Facilities operated by the
U.S. Department of Defense and hospitals operated by an Indian Health Program as defined in section 4(12) of the
Indian Health Care Improvement Act. Refer to 45 CFR §180.20 and 45 CFR §180.30.

2 https://www.cms.gov/files/document/steps-machine-readable-file.pdf



10 Steps to Making Public Standard Charges for Shoppable
Services

Does your hospital already have an online Price Estimator Tool?

Read this important information before starting.
As an alternative to making public your standard charges for shoppable services in accordance with 45 CFR §
180.60(a)(1) (as outlined in the steps below), you may instead offer an internet-based price estimator tool as
described in 45 CFR § 180.60(a)(2). If your hospital chooses to offer a price estimator tool in lieu of displaying
standard charges in a consumer-friendly manner, you must ensure that the tool allows healthcare consumers
to, at the time they use the tool, obtain an estimate of the out-of-pocket amount that the hospital anticipates
the individual would be obligated to pay (86 CFR 63936). If your hospital chooses this alternative, the price
estimator tool must:3
e Provide estimates for as many of the 70 CMS-specified shoppable services that are provided by the
hospital, and as many additional hospital-selected shoppable services as is necessary for a combined
total of at least 300 shoppable services.
e Allow healthcare consumers to, at the time they use the tool, obtain an estimate of the amount they
will be obligated to pay the hospital for the shoppable service.
e Be prominently displayed on the hospital’s website and accessible to the public without charge and
without having to register or establish a user account or password.

Please note that we encourage, but do not require, that your hospital provide additional information to
maximize the consumer-friendly nature of your price estimator tool (84 FR 65579), including, for example:

e Containing any appropriate disclaimers that you believe are necessary and would be helpful, such as
one that acknowledges the limitation of the estimation and advises the user to consult with his or her
health insurer to confirm individual payment responsibilities and remaining deductible balances.

e Notifying consumers if financial aid, payment plans, and assistance in enrolling for Medicaid or a state
program are available.

e Presenting quality of care indicators, if available, to help consumers make value-based decisions.

e Displaying information in languages other than English to meet the needs of the communities and
populations your hospital serves

e Clearly communicating the location at which the shoppable service is provided if your hospital has
more than one location, and whether the estimate is for an inpatient or outpatient service.

Step 1: Understand the definitions applicable to Shoppable Services.*

In accordance with Hospital Price Transparency Final Rule, your hospital must post a consumer-friendly
display of standard charges for at least 300 ‘shoppable’ services, including corresponding ancillary
services, if applicable, that are provided by the hospital. If a hospital does not provide 300 shoppable
services, the hospital must make public the standard changes for as many shoppable services as it
provides. In order to create this display, you should first understand how these terms are defined under
the Hospital Price Transparency Final Rule.

e Shoppable service: A service that can be scheduled by a healthcare consumer in advance.
o Such services are routinely provided in non-urgent situations that do not require
immediate action or attention to the patient, thus allowing patients to price shop and
schedule a service at a time that is convenient for them (84 FR 65564).

3 Refer to 45 CFR §180.60(a)(2).
4 Refer to 45 CFR §180.20 for definitions.




10 Steps to Making Public Stanaard Charges for Shoppable
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o Examples of common shoppable services include imaging and laboratory services,
medical and surgical procedures, and outpatient clinic visits (84 FR 65565).

e Ancillary service: Any item or service a hospital customarily provides as part of or in conjunction
with a shoppable primary service.

o Examples of ancillary services can include laboratory, radiology, drugs, delivery room
(including maternity labor room), operating room (including post-anesthesia and
postoperative recovery rooms), therapy services (physical, speech, occupational),
hospital fees, room and board charges, and charges for employed professional services.
Ancillary services may also include other special items and services for which charges
are customarily made in addition to a routine service charge (84 FR 65564).

The Hospital Price Transparency Final Rule established definitions for the four types of standard charges
your hospital is required to provide in your consumer-friendly display for each shoppable service, as
applicable.

e Discounted cash price: the charge that applies to an individual who pays cash, or cash
equivalent, for the shoppable service. If the hospital does not offer a discounted cash price for a
shoppable service, the hospital must list its undiscounted gross charge for the shoppable service
(and any corresponding ancillary services).

e Payer-specific negotiated charge: the charge that a hospital has negotiated with a third-party
payer for the shoppable service. Each payer-specific charge must be clearly associated with the
name of the third-party payer.

o Hospitals can consult their rate sheets or rate tables within which the payer-specific
negotiated charges are often found. Such rate sheets typically contain a list of common
billing codes for items and services provided by the hospital along with the associated
payer-specific negotiated charge or rate (84 FR 65559).

e De-identified minimum negotiated charge: the lowest charge that a hospital has negotiated
with all third-party payers for the shoppable service.

e De-identified maximum negotiated charge: the highest charge that a hospital has negotiated
with all third-party payers for the shoppable service.

Your hospital is not required to make public Medicare and Medicaid fee-for-service (FFS) reimbursement
rates because such data is publicly available. However, nothing in the Hospital Price Transparency Final
Rule limits your hospital’s ability to include this information if you choose (84 FR 65552).

Step 2: Assess if you provide the 70 CMS-specified shoppable services®

Your hospital must make public four types of standard charges (discussed in Step 1), as applicable, for as
many of the 70 CMS-specified shoppable services that are provided by your hospital, and as many
additional hospital-selected shoppable services as is necessary for a combined total of at least 300
shoppable services. If a hospital does not provide 300 shoppable services, the hospital must make
public the standard charges for as many shoppable services as it provides. The 70 CMS-specified
shoppable services were finalized through the notice and comment rulemaking process and are based

> Refer to 84 FR 65571.
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on an analysis of State price transparency requirements, a review of services that frequently appear in
web-based price transparency tools, an analysis of high volume services and high cost procedures
derived from External Data Gathering Environment (EDGE) server data® and a review by CMS medical
officers (84 FR 65568).

You are permitted to make appropriate substitutions and cross-walks of the indicated codes as
necessary in order to display the standard charges you have established, as applicable, for the 70 CMS-
specified shoppable services (84 FR 65571). If your hospital does not provide one or more of the CMS-
specified shoppable services, you must either indicate “N/A” for the corresponding charge or otherwise
make it clear that the shoppable service is not provided by your hospital (84 FR 65574).

The 70 CMS-specified shoppable services are listed below and in Table 3 of the Hospital Price
Transparency Final Rule (84 FR 65571).

FINAL LIST OF 70 CMS-SPECIFIED SHOPPABLE SERVICES

Specified Shoppable Service 2029 P
Primary Code
Evaluation & Management Services 2029 CPT/HCPCS
Primary Code
Psychotherapy, 30 min 90832
Psychotherapy, 45 min 90834
Psychotherapy, 60 min 90837
Family psychotherapy, not including patient, 50 min 90846
Family psychotherapy, including patient, 50 min 90847
Group psychotherapy 90853
New patient office or other outpatient visit, typically 30 min 99203
New patient office of other outpatient visit, typically 45 min 99204
New patient office of other outpatient visit, typically 60 min 99205
Patient office consultation, typically 40 min 99243
Patient office consultation, typically 60 min 99244
Initial new patient preventive medicine evaluation (18-39 years) 99385
Initial new patient preventive medicine evaluation (40-64 years) 99386
Laboratory & Pathology Services Z%Zr?r::;/ 2:::5
Basic metabolic panel 80048
Blood test, comprehensive group of blood chemicals 80053
Obstetric blood test panel 80055

6 Consistent with 45 CFR 153.700, in States where HHS is operating the risk adjustment program, issuers must
submit enrollment, claims, and encounter data for risk adjustment-covered plans in the individual and small group
markets through the External Data Gathering Environment (EDGE) servers. Issuers upload enrollee, pharmaceutical
claim, medical claim, and supplemental diagnosis information from their systems to an issuer-owned and
controlled EDGE server.
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Services
Specified Shoppable Service 2029 Py
Primary Code
Blood test, lipids (cholesterol and triglycerides) 80061
Kidney function panel test 80069
Liver function blood test panel 80076
Manual urinalysis test with examination using microscope 81000 or 81001

Automated urinalysis test

81002 or 81003

PSA (prostate specific antigen)

84153-84154

Blood test, thyroid stimulating hormone (TSH) 84443
Complete blood cell count, with differential white blood cells,
automated 85025
Complete blood count, automated 85027
Blood test, clotting time 85610
Coagulation assessment blood test 85730

. . 2020 CPT/HCPCS
Radiology Services Primary/ Code
CT scan, head or brain, without contrast 70450
MRI scan of brain before and after contrast 70553
X-Ray, lower back, minimum four views 72110
MRI scan of lower spinal canal 72148
CT scan, pelvis, with contrast 72193
MRI scan of leg joint 73721
CT scan of abdomen and pelvis with contrast 74177
Ultrasound of abdomen 76700
Abdominal ultrasound of pregnant uterus (greater or equal to 14
weeks 0 days) single or first fetus 76805
Ultrasound pelvis through vagina 76830
Mammography of one breast 77065
Mammography of both breasts 77066
Mammography, screening, bilateral 77067

2020 CPT/HCPCS/DRG

Medicine and Surgery Services

Primary Code

Cardiac valve and other major cardiothoracic procedures with

cardiac catheterization with major complications or comorbidities 216
Spinal fusion except cervical without major comorbid conditions or

complications (MCC) 460
Major joint replacement or reattachment of lower extremity without

major comorbid conditions or complications (MCC). 470
Cervical spinal fusion without comorbid conditions (CC) or major

comorbid conditions or complications (MCC). 473
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Services
Specified Shoppable Service 202? AAuplierEs
Primary Code
Uterine and adnexa procedures for non-malignancy without
comorbid conditions (CC) or major comorbid conditions or
complications (MCC) 743
Removal of 1 or more breast growth, open procedure 19120
Shaving of shoulder bone using an endoscope 29826
Removal of one knee cartilage using an endoscope 29881
Removal of tonsils and adenoid glands patient younger than age 12 42820
Diagnostic examination of esophagus, stomach, and/or upper small
bowel using an endoscope 43235
Biopsy of the esophagus, stomach, and/or upper small bowel using
an endoscope 43239
Diagnostic examination of large bowel using an endoscope 45378
Biopsy of large bowel using an endoscope 45380
Removal of polyps or growths of large bowel using an endoscope 45385
Ultrasound examination of lower large bowel using an endoscope 45391
Removal of gallbladder using an endoscope 47562
Repair of groin hernia patient age 5 years or older 49505
Biopsy of prostate gland 55700
Surgical removal of prostate and surrounding lymph nodes using an
endoscope 55866
Routine obstetric care for vaginal delivery, including pre-and post-
delivery care 59400
Routine obstetric care for cesarean delivery, including pre-and post-
delivery care 59510
Routine obstetric care for vaginal delivery after prior cesarean
delivery including pre-and post-delivery care 59610
Injection of substance into spinal canal of lower back or sacrum
using imaging guidance 62322-62323
Injections of anesthetic and/or steroid drug into lower or sacral
spine nerve root using imaging guidance 64483
Removal of recurring cataract in lens capsule using laser 66821
Removal of cataract with insertion of lens 66984
Electrocardiogram, routine, with interpretation and report 93000
Insertion of catheter into left heart for diagnosis 93452
Sleep study 95810
Physical therapy, therapeutic exercise 97110




10 Steps to Making Public Stanaard Charges for Shoppable
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Step 3: Select additional shoppable services to reach a total of 300’

In addition to listing as many of the 70 CMS-specified shoppable services as your hospital provides, you
must select and list additional shoppable services to reach a combined total of at least 300 shoppable
services.
e In most cases, this means your hospital must select an additional 230 shoppable service for
display.
e If your hospital does not offer one or more of the 70 CMS-specified shoppable services, you
must select and list additional shoppable services (that is, more than 230) for a combined total
of at least 300.
e If your hospital does not provide 300 shoppable services in total, you must list as many
shoppable services as your hospital provides.

When selecting a shoppable service, you must consider the rate at which your hospital provides and bills
for that shoppable service. In other words, the shoppable services your hospital selects for display
should be commonly provided to your hospital’s patient population (84 FR 65571).

A service is ‘shoppable’ if it’s a service that can be scheduled in advance, not one that is always
scheduled in advance. For example, certain imaging or laboratory tests might be performed in an
emergent setting and not be shoppable at that time, but could be shoppable under a different
circumstance. Accordingly, a hospital could include a service that is only sometimes shoppable in its list
of shoppable services.

Step 4: Determine the ancillary services customarily provided with each shoppable
service®

After identifying your hospital’s 300 shoppable services, you must identify and group the ancillary
services your hospital customarily provides as part of, or in conjunction with, each shoppable service.
Because hospitals differ in how ancillary services are provided and charged, only you can determine
which items and services your hospital customarily provides as ancillary services in conjunction with the
primary shoppable service and how best to communicate and display your standard charges in a
consumer-friendly manner. As noted in the Hospital Price Transparency Final Rule, not all shoppable
services have associated ancillary items and services.

Though not required, we strongly encourage and recommend, for the sake of consumer-friendly
presentation, that you consider indicating any additional ancillary services that are not provided by your
hospital but that you know the patient is likely to experience as part of the primary shoppable service,
and to indicate that such services may be billed separately by other entities involved in the patient's
care. We believe such disclosures may be helpful to enable consumers to identify when services of
physicians or non-physician practitioners (who are not employed by the hospital) may be separately
charged (84 FR 65535).

7 Refer to 45 CFR 180.60(a)(1).
8 Refer to 84 FR 65564 and 65565.



10 Steps to Making Public Stanaard Charges for Shoppable

Services

The examples below demonstrate different scenarios and how a hospital could present its shoppable
service standard charge information (grouped along with standard charges for ancillary services, as

applicable). However, the following format is not required. Your hospital has flexibility to choose an
appropriate format for presenting your hospital’s shoppable service standard charge information in a

consumer-friendly manner®.

Example 1: No Ancillary Services

Not all shoppable services are associated with additional ancillary services. This example of an office visit

illustrates this scenario.

Billi
Shoppable Service (Zlo::lneg [Standard Charge for Plan X]
New patient outpatient visit, 30 min 99203 $54

Example 2: Ancillary Services Provided as Part of a Primary Shoppable Service

Some shoppable services have ancillary services which are included as part of the shoppable service
package. In this example, the hospital and payer have negotiated a standard charge for colonoscopies

as a service package that includes all ancillary services.

Shoppable Service Ancillary Services Bcll::jneg [Standard Charge for Plan X]
Colonoscopy 45378 $2,500
Physician services N/A No additional charge
Pathology/interpretation of N/A No additional charge
results
Anesthesia (medication only) N/A No additional charge
Facility fee N/A No additional charge

Example 3: Ancillary Services Provided in Conjunction with a Primary Shoppable Service

Some shoppable services have ancillary services that are customarily provided by the hospital in
conjunction with the primary shoppable service. In contrast to Example 2, the hospital and payer have
not negotiated a standard charge for colonoscopies as a shoppable service, and each ancillary service

has a separate standard charge.

Shoppable Service Ancillary Services Bg:)l:jn: [Standard Charge for Plan Y]
Colonoscopy 45378 $1,500
Physician services [code(s)] $822
Pathology/interpretation of [code(s)] $75
results
Anesthesia (medication only) [code(s)] $122
Facility fee [code(s)] $500

° These examples are intended to highlight different aspects of the requirements and do not include all required

data elements that must be displayed.
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Example 4: Ancillary Services Furnished by Other Providers

Your hospital is not required to indicate ancillary services that are typically furnished by other providers
involved in the primary shoppable service. However, for sake of consumer-friendly presentation, we
strongly encourage and recommend that your hospital indicate all ancillary services the customer may
expect to receive in conjunction with the primary shoppable service, regardless of whether the hospital
or another provider provides those ancillary services, and to indicate they may be billed separately by
other entities involved in their care for such ancillaryservices (84 FR 65566).

Shoppable Service Ancillary Services CPT(/:OT;PCS [Standard Charge for Plan X]
Colonoscopy 45378 $750
Anesthesia (medication only) [code(s)] $122
Physician services
Pathology/interpretation of Not provided by hospital (may be billed separately)
results
Facility fee [code(s)] ‘ $500

Step 5: Gather the required data elements for each shoppable service'?

After you have the list of shoppable services your hospital will be including in your consumer-friendly
display, you must ensure that you have all the required data elements for each of these services. You
will need to include the standard charges, as applicable, and other specific common data elements so
that consumers can understand the hospital’s standard charges and make comparisons across hospitals.

e Standard Charges: Discounted cash price, payer-specific negotiated charges, de-identified
minimum negotiated charge, de-identified maximum negotiated charge

e Plain-Language Description: Develop and display a plain-language description of each
shoppable service. Your hospital is not required to use, but could consider consulting, the
Federal plain language guidelines at https://www.plainlanguage.gov/guidelines/.

e Not Offered Indicator: Indicate when one or more of the CMS-specified shoppable services are
not offered by your hospital.

e Location: Indicate at which location you provide the shoppable service and include whether the
standard charges apply in the inpatient setting, the outpatient department setting, or both.

e Shoppable Service Code(s): Include any primary code used by your hospital for purposes of
accounting or billing for the shoppable service, including, but not limited to, the CPT code, the
HCPCS code, the DRG, or other commonly used service billing code. If the same or similar
shoppable service is paid as a service package by two different payers that use two different
common billing codes (for example, an MS-DRG by Medicare versus an APR-DRG by another
third-party payer), your hospital is permitted to make appropriate substitutions and cross-walks

10 Refer to 45 CFR §180.20 for definitions of standard charges and 45 CFR §180.60 for requirements of the
consumer-friendly display.



10 Steps to Making Public Stanaard Charges for Shoppable
Services

as necessary in order to display your standard charges for the shoppable services across all your
third party payers.

Step 6: Decide how best to display shoppable services in a consumer-friendly
manner

As there are a variety of consumer-friendly ways to display standard charges for shoppable services and
because we did not want to restrict hospitals from innovating or from having to duplicate efforts, the
Hospital Price Transparency Final Rule was not prescriptive regarding the format hospitals must use.
Therefore, your hospital has flexibility to determine what format you use to display your shoppable
services information in a manner that is consumer-friendly. For example, your hospital may choose to
post online one file that displays the standard charges for each third-party payer. Or your hospital may
decide to make the information available to consumers online without the use of flat files. One example
of how your hospital could choose to display shoppable services online using a flat file format is
available in Table 2 of the Hospital Price Transparency Final Rule (84 FR 65567). We have not replicated
it here, however, because we strongly encourage your hospital to innovate and select a consumer-
friendly online format that best meets the needs of your patient population. Regardless of what format
your hospital chooses, you should take care to ensure that all the required information is included and
that the data is readily accessible to the public.

Step 7: Ensure your display of shoppable services is searchable?

In order for the information to be easily accessible, your hospital’s standard charge data must be
presented in format that is searchable by service description, billing code, and payer.

Step 8: Post your shoppable services prominently on a publicly available website'?

Your hospital must post its consumer-friendly display of shoppable services prominently on a publicly
available website, and the information displayed must clearly identify the hospital location with which
the standard charges are associated.

Furthermore, the information must:
e Be free of charge
e Require no registration or user account or password
e Not request personally identifying information (PlII).

Finally, we expect that your hospital will post its information in a format accessible to people with
disabilities or to otherwise ensure that individuals with disabilities can readily access your hospital’s
standard charge information, in accordance with any applicable federal or state laws (FR 84 65581).

11 Refer to §180.60(d)(3)(iv).
12 Refer to § 180.60(d).
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Step 9: Update your consumer-friendly shoppable services display annually*®

Your hospital must update its standard charge information for its consumer-friendly display at least once
annually and clearly indicate the date that your hospital most recently updated the information.

Step 10: Double check that you’ve met the requirements.

CMS developed a Hospital Price Transparency Checklist* to help you double check all the requirements.
This should not be interpreted as a substitute for reading and meeting the requirements of the Hospital
Price Transparency Final Rule. This brief checklist along with this document are meant to assist your
review of the consumer-friendly display of shoppable services as you prepare to make public the
standard charges and associated data elements.

13 Refer to Refer to § 180.60(e).
14 https://www.cms.gov/files/document/hospital-price-transparency-final-rule-quick-reference-checklists.pdf



Hospital Price Transparency Frequently Asked Questions
(FAQs)

This document is designed as a resource for Hospital Price Transparency frequently asked
guestions (FAQs).

All FAQs presented in this document are current as of November 29, 2022.
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Hospital Price Transparency Frequently Asked Questions
(FAQs)

General Provisions

Where can | find the regulations that govern hospital price transparency
and the final rules that implemented those regulations?

The regulations are found at 45 C.F.R. Part 180. CMS finalized hospital price transparency
requirements under section 2718(e) of the Public Health Service Act, as well as a regulatory
scheme under section 2718(b)(3) that enables CMS to enforce those requirements, in the
Calendar Year 2020 Hospital Outpatient PPS Policy Changes and Payment Rates and Ambulatory
Surgical Center Payment System Policy Changes and Payment Rates, Price Transparency
Requirements for Hospitals to Make Standard Charges Public Final Rule (CMS-1717-F2)
(Hospital Price Transparency Final Rule). The Hospital Price Transparency Final Rule was
published in the Federal Register on November 27, 2019 (84 FR 65524) and is available at
https://www.federalregister.gov/documents/2019/11/27/2019-24931/medicare-and-
medicaid- programs-cy-2020-hospital-outpatient-pps-policy-changes-and-payment-rates-and

CMS amended some of the hospital price transparency requirements in the Calendar Year 2022
Hospital Outpatient Prospective Payment and Ambulatory Surgical Center Payment Systems
and Quality Reporting Programs; Price Transparency of Hospital Standard Charges; Radiation
Oncology Model Final Rule with comment period (CMS-1753-FC) (2022 Updates to
Requirements for Hospitals to Make Public a List of Their Standard Charges), which was
published in the Federal Register on November 16, 2021 (86 FR 63458, 63941) and is available
at https://www.federalregister.gov/documents/2021/11/16/2021-24011/medicare-program-
hospital-outpatient-prospective-payment-and-ambulatory-surgical-center-payment#h-628

What are hospitals required to do under the hospital price transparency
regulations? When do hospitals have to comply with these requirements?

As of January 1, 2021, each hospital operating in the United States was required to provide
clear, accessible pricing information about the items and services they provide in two ways:

1. Comprehensive machine-readable file with all items and services.
2. Display of shoppable services in a consumer-friendly format.

What amendments did CMS finalize for the hospital price transparency
regulations in the CY 2022 OPPS/ASC final rule?

CMS finalized the following amendments to the hospital price transparency regulation, which
are effective January 1, 2022.

e Increase in Civil Monetary Penalties (CMP): CMS set a minimum CMP of $300/day that
applies to smaller hospitals with a bed count of 30 or fewer, and a penalty of $10/bed/day for
hospitals with a bed count greater than 30, not to exceed a maximum daily dollar amount of
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$5,500. Under this approach, for a full calendar year of noncompliance, the minimum total
penalty amount would be $109,500 per hospital, and the maximum total penalty amount
would be $2,007,500 per hospital. This approach to scaling the CMP amount retains the
current penalty amount for small hospitals, increases the penalty amount for larger hospitals,
and affirms the Administration’s commitment to enforcement and public access to pricing
information.

e Deeming State Forensic Hospitals as Having Met Requirements: CMS amended the
regulations to deem state forensic hospitals that provide treatment exclusively to individuals
who are in the custody of penal authorities as being in compliance with the requirements.

e Prohibiting Additional Specific Barriers to Access to the Machine-Readable File: CMS updated
the regulation’s prohibition of certain activities that present barriers to access to the
machine-readable file, specifically requiring that the machine-readable file be accessible to
automated searches and direct downloads.

Refer to 86 FR 63941.
What is the purpose of the Hospital Price Transparency regulation?

The Hospital Price Transparency Final Rule sets forth the requirements for complying with the
law (PHS Act section 2718(e)) that requires hospitals to make public their standard charges. The
public release of hospital standard charge information is important to ensuring transparency in
health care prices for consumers, while working to address some of the barriers that limit price
transparency. We note that while the rules we finalized are a required floor, they do not
preclude hospitals from undertaking additional transparency efforts beyond making public their
standard charges.

How does Hospital Price Transparency support value-based care?

We believe hospital standard charge information will be useful to the public, including consumers
who need to obtain items and services from a hospital, consumers who wish to view hospital prices
prior to selecting a hospital, clinicians who use the data at the point of care when making referrals,
and other members of the public who may develop consumer-friendly price transparency tools or
perform analyses and make policy to drive value-based care. Because the drive towards value
depends on access to both quality and cost information, we believe that disclosure of hospital
standard charges fully aligns with and supports our drive toward value care as one half of the value
proposition Disclosure of hospital standard charge information will therefore complement quality
information so that consumers can make high value decisions about their care. (84 FR 65538-65539)

Will CMS ensure alignment between the Hospital Price Transparency final rule,
the Transparency in Coverage (TIC) Final Rules, and the No Surprises Act?
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As the federal government undertakes to implement these new laws and regulations over the
next several years, we will continue to monitor and align the Hospital Price Transparency
regulations, as necessary (86 FR 63942).

Will hospitals be able to apply for a hardship waiver or exception to meeting the
Hospital Price Transparency requirements?

No. The Hospital Price Transparency Final Rule contains no provisions that address waivers or
hardship exemptions.

Definitions

How is hospital defined under the Hospital Price Transparency Final Rule? Does
the rule apply to Critical Access Hospitals, other small or rural hospitals, state
owned/operated institutions, and non-acute hospitals such as inpatient
psychiatric hospitals and inpatient rehabilitation facilities (IRFs)?

Under 45 CFR § 180.20, hospital means an institution, in any State in which State or applicable
local law provides for the licensing of hospitals, which is licensed as a hospital pursuant to such
law or is approved, by the agency of such State or locality responsible for licensing hospitals, as
meeting the standards established for such licensing. For purposes of this definition, a State
includes each of the several States, the District of Columbia, Puerto Rico, the Virgin Islands,
Guam, American Samoa, and the Northern Mariana Islands. All hospital location(s) operating
under the same hospital license (or approval), such as a hospital’s outpatient department
located at an off-campus location (from the main hospital location) operating under the
hospital’s license, are subject to the requirements in this rule. This definition includes all
Medicare-enrolled institutions that are licensed as hospitals (or approved as meeting licensing
requirements) as well as any non-Medicare enrolled institutions that are licensed as a hospital
(or approved as meeting licensing requirements). Given this definition, this rule applies to
every institution that meets the definition of ‘hospital’ established by the Hospital Price
Transparency Final Rule including institutions such as critical access hospitals, specialty
hospitals, and state owned or operated facilities other than those deemed compliant.

Federally owned or operated hospitals (for example, hospitals operated by an Indian Health
Program, the U.S. Department of Veterans Affairs, or the U.S. Department of Defense) that do
not treat the general public, except for emergency services, and whose rates are not subject to
negotiation, are deemed to be in compliance with the requirements for making public standard
charges because their charges for hospital provided services are publicized to their patients in
advance (for example, through the Federal Register). In addition, beginning January 1, 2022,
state forensic hospitals that provide treatment exclusively to individuals who are in the custody
of penal authorities are deemed to be in compliance with 45 CFR Part 180 because such
hospitals are wholly funded through state general funds and treat patients who are not
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responsible for the cost of their care in such hospitals (86 FR 63941).

Does the Hospital Price Transparency Final Rule apply to hospitals in the State of
Maryland that are subject to global payments set by the Maryland Health
Services Cost Review Commission?

Yes. If your institution meets the definition of ‘hospital’ as defined by the Hospital Price
Transparency Final Rule, then your institution must comply. However, some required data
elements for display may not be applicable to your hospital. For example, under the Hospital
Price Transparency Rule, your hospital is obligated to make public the payer-specific negotiated
charges as applicable for each item and service your hospital provides. The term “payer-
specific negotiated charge” is defined as the charge that the hospital has negotiated with a
third-party payer for an item or service. The term “third party payer” means an entity that is,
by statute, contract, or agreement, legally responsible for payment of a claim for a healthcare
item or service. If your hospital has not negotiated a charge with a third-party payer for an
item or service your hospital provides, then your hospital would not have a “payer-specific
negotiated charge” to display for that item or service.

What standard charges must hospitals make public?

A standard charge means the regular rate established by the hospital for an item or service
provided to a specific group of paying patients. For purposes of complying with the Hospital
Price Transparency Final Rule, this includes five types of standard charges:

1. The gross charge (the charge for an individual item or service that is reflected
on a hospital’s chargemaster, absent any discounts).

2. The discounted cash price (the charge that applies to an individual who pays cash, or
cash equivalent, for a hospital item or service).

3. The payer-specific negotiated charge (the charge that a hospital has negotiated
with a third-party payer for an item or service).

4. The de-identified minimum negotiated charge (the lowest charge that a hospital
has negotiated with all third-party payers for an item or service).

5. The de-identified maximum negotiated charge (the highest charge that a hospital
has negotiated with all third-party payers for an item or service).

Please refer to 45 CFR §180.20.

What hospital “items and services” are included by the Hospital Price
Transparency Final Rule? What is a “service package”?
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For purposes of complying with the hospital price transparency requirements, items and
services are all items and services, including individual items and services and service packages,
that could be provided by a hospital to a patient in connection with an inpatient admission or
an outpatient department visit for which a hospital has established a standard charge.
Examples include supplies and procedures, room and board, and use of the facility and other
items (generally described as facility fees), services of employed physicians and non-physician
practitioners (generally reflected as professional charges), and any other item or service for
which a hospital has established a standard charge. Please refer to 45 CFR §180.20.

A service package is an aggregation of individual items and services into a single service for
which the hospital has a single standard charge. “Service packages” may have charges
established on, for example, the basis of a common procedure or patient characteristic, or may
have an established per diem rate that includes all individual items and services furnished
during an inpatient stay. Please refer to 45 CFR §180.20.

The definition of “items and services” includes services of employed physicians
and non-physician practitioners. How does CMS define “employment”?

Given the variation and complexity in employment models and possible contracting
relationships that may exist between hospitals and physicians, we believe it is important to
preserve flexibility for hospitals to identify employed physicians or non-physician practitioners
under their organizational structure, and, for this reason, we declined to codify a definition of
“employment” in the Hospital Price Transparency Final Rule. Refer to 84 FR 65535. One
resource that hospitals could consider reviewing for purposes of determining whether or not a
physician or non-physician practitioner is employed by the hospital

is: https://www.irs.gov/newsroom/understanding-employee-vs-contractor-designation.

Do these requirements apply to non-employed physicians and other
practitioners who provide and bill for the same services at the hospital?

No. Services provided by physicians and non-physician practitioners who are not employed by
the hospital are practitioners that are practicing independently, establish their own charges for
services, and receive the payment for their services. Such services, therefore, are not services
“provided by the hospital.”

Do these requirements apply to the services of employed practitioners whose
charges are not found in the hospital chargemaster?

Yes. The Hospital Price Transparency Final Rule does not limit the requirements to only hospital
standard charges that are found within the hospital chargemaster, including standard charges
for items and services provided by practitioners employed by the hospital. The requirements
apply to such charges that may be located elsewhere within the hospital accounting and billing
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system, or, in the case of payer-specific negotiated charges, in contracts and rate sheets that
are specific to a particular third-party payer. Please refer to 84 FR 65535.

Do the standard charges for services performed by physicians and/or non-
physician practitioners outside the scope of their employment by the hospital
need to be included in the hospital’s display of standard charges?

No, the Hospital Price Transparency Final Rule requires hospitals to post their standard charges
for the items and services they provide. Iltems and services include, but are not limited to, the
services of employed physicians and non-physician practitioners (generally reflected as
professional charges). They do not include the services that physicians and non-physician
practitioners perform outside the scope of their employment by the hospital.

Public Disclosure Requirements

Can hospitals choose between displaying standard charges in a machine-
readable format and displaying standard charges for shoppable services in a
consumer-friendly format?

No. Hospitals must make public both of the following: (1) A machine-readable file containing a
list of all standard charges for all items and services as provided in 45 CFR §180.50 and (2) a
consumer- friendly list of standard charges for a limited set of shoppable services as provided in
45 CFR §180.60. Please note that CMS will deem a hospital as having met the second of these
two requirements if the hospital maintains an internet-based price estimator tool that meets
the requirements provided in 45 CFR §180.60(a)(2).

Our hospital does not provide a discounted cash price for items and services.
How should we reflect this in the display of standard charge information?

Some hospitals may not have determined a discounted cash price for self-pay consumers for
the items and services it provides. In this case, the hospital must post the gross charge as
reflected in the hospital chargemaster. Please refer to 84 FR 65553.

Some of the hospital items or services we offer do not have an associated
HCPCS or CPT code. Are we required to list such services? If so, what should be
indicated next to the item or service?

Yes. The Hospital Price Transparency Final Rule requires hospitals to disclose the standard
charges for each item or service it provides, therefore, all hospital items and services for which
the hospital has established a standard charge must be listed regardless of whether all the
required corresponding data elements are available. Corresponding common billing and
accounting codes must be included, as applicable. Please refer to Table 1 (84 FR_65558 ) for an
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example of a display of gross charges which includes this scenario. When an item or service
does not have a corresponding standard charge or diagnosis code associated with an item or
service, we strongly recommend your hospital use a single indicator, such as “-1,” “NA,” or
other method to communicate to the public that there is no corresponding code. Please refer
to Table 1 (84 FR65558 ) for an example of a display of gross charges which includes this
scenario.

Is there a limitation on the number of third-party payers for which we have to
make negotiated charges public? For example, does this requirement apply to
contracts with our top payers only?

No. Hospitals are required to list their standard charges, as applicable, including all payer-
specific standard charges, for all items and services with respect to all third-party payers.
Please refer to 84 FR 65567.

What is a “base rate” for a service package?

The base rate is the payer-specific charge the hospital has negotiated for a service package.
Base rates for service packages are typically not found in the hospital chargemaster but can be
found in other parts of the hospital’s billing and accounting systems, or in what are known as
‘rate sheets’ found in hospital in-network contracts with their third-party payers. The base rate
is not the final payment or reimbursement rate for the service package received by the hospital
for individual patients.

My hospital has established a gross charge for an individual item or service (as
found in our chargemaster) but it has not established a payer-specific
negotiated charge for that same item or service. In this case, does the hospital
price transparency rule require our hospital to establish a payer-specific
negotiated charge for that item or service?

The Hospital Price Transparency regulations require hospitals to make public a list of the
standard charges the hospital has established for the items and services it provides and to
make these data elements available in a single machine-readable file as applicable. We
recognize that a hospital may have established one type of standard charge (for example a
gross charge) for a particular item or service without having established other types of
standard charges (for example, a payer-specific negotiated charge with a particular
payer/plan) for the same item or service. When an item or service does not have a
corresponding standard charge associated with an item or service, we strongly recommend
your hospital use a single indicator, such as “-1,” “N/A,” or other method to communicate to
the public that there is no corresponding standard charge.

How should my hospital display a payer-specific negotiated charge when no
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standardized dollar amount applies to all the members of a payer/plan, for
example, when the contract with the payer/plan specifies that the
reimbursement for members covered under the plan will be determined as a
standardized algorithm?

It is possible that a hospital may have established a payer-specific negotiated charge that
cannot be displayed as a standardized dollar amount. In these situations, the hospital may
indicate the standardized algorithm as its payer-specific negotiated charge in the machine-
readable file. Note that estimates and averages do not meet the definition of a ‘payer-specific
negotiated charge,” and, therefore, cannot be displayed by themselves as payer-specific
negotiated charges, however, the hospital may choose to include such information (for
example, an average reimbursement amount for a procedure that is derived from historical
claims data) in addition to the payer-specific negotiated charge for the procedure. Examples
can be found in Appendix 1.

My hospital has not established or negotiated a standard charge for an item or
service. How should | display the lack of standard charge in the machine-
readable file? Should I leave it blank?

The rule at 45 C.F.R. 180.60 requires that hospitals make public several data elements,
including all five types of standard charges, as applicable, in the machine-readable file. We
believe the “as applicable” reference is reasonable and necessary, given differences across
hospitals that are subject to the regulations. We encourage hospitals to consider taking steps
beyond the display requirements of the Hospital Price Transparency regulations to improve
the public’s understanding of the data the hospital has posted in its machine-readable file,
and, in particular, to clarify why there may appear to be data missing from the machine-
readable file. For example, using a single indicator throughout the file such as “-1” or “N/A” to
indicate that a data element is not applicable could clarify the displayed information for some
formats, avoid consumer confusion and complaints, and could help avoid raising compliance
concerns during a CMS comprehensive review.

How should my hospital display charges for service packages that vary based on
severity of illness?

Base rates for service packages are sometimes adjusted by a multiplier to address severity of
illness (SOI) or adjustments for other factors. For example, a joint replacement may have a
payer-specific negotiated base rate at $2,000 with multipliers for various SOls: intermediate
complexity at $3,000 (52,000 x 1.5); high complexity at $4,000 ($2,000 x 2); or very high
complexity at $5,000 ($2,000 x 2.5). The Hospital Price Transparency Final Rule does not limit
hospitals from displaying additional clarifying information for patients, for example, providing a
base rate for each severity level within a DRG or other clarifying information to patients related
to how a service package base rate may change depending on severity of illness (SOI). Please
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refer to 84 FR 65547 and 65551.

In the machine-readable file, can my hospital post an average charge based on
historical claims as the payer-specific negotiated charge for an item or service?

No. As we explained in the CY 2020 Hospital Price Transparency final rule, average charges
based on prior years are not acceptable because an ‘average charge’ is not one of the types of
standard charges finalized in the rule (84 FR 65571)

If a hospital has not provided a service in the previous 12 months, is it required
to post the standard charge for that service?

Yes. CMS finalized the proposal to define hospital “items and services” to mean all items and
services, including individual items and services and service packages, that could be provided by
a hospital to a patient in connection with an inpatient admission or an outpatient department
visit for which the hospital has established a standard charge. In other words, hospitals must
post the standard charge (as applicable) for each item/service for which the hospital has
established a standard charge. Refer to 45 CFR §180.20.

Should Medicaid plan rates be considered part of the de-identified minimum
charge and payer-specific charge if a state is a fully managed care Medicaid
state?

Hospitals are required to make public the payer-specific negotiated charges that they have
negotiated with third party payers, including charges negotiated by third party payer managed
care plans such as Medicare Advantage plans, Medicaid MCOs, and other Medicaid managed
care plans. Therefore, a state’s Medicaid managed care contracts may fall within this
description, if such managed care contracts include rates negotiated with the hospital. Please
refer to 84 FR 65551 where we finalized our definition of ““third party payer’” as an entity that,
by statute, contract, or agreement, is legally responsible for payment of a claim for a healthcare
item or service.

In cases where the hospital has negotiated a payer-specific negotiated charge
based on the Medicare or Medicaid FFS rate, can the hospital simply indicate
that the price of the hospital item/service is set to the Medicare or Medicaid

rate instead of reporting a specific dollar value?

No. The payer-specific negotiated charge is defined for purposes of the Hospital Price
Transparency Final Rule as the charge that a hospital has negotiated with a third-party payer
for an item or service, including a service package, and the hospital should list that standard
charge. For example, if your hospital has negotiated a payer-specific negotiated charge for a
service package that equals 200% of the Medicare FFS reimbursement rate for MS-DRG 123,
then your hospital should determine the Medicare reimbursement rate for DRG 123, multiply it
10
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by 2, and indicate the resulting amount as its payer-specific negotiated charge for that service
package.

We believe displaying payer-specific negotiated rates publicly would violate the
confidentiality clause of the hospital’s contract with our third-party payers. Has
CMS addressed this issue?

Even if a contract between a hospital and a payer contained a provision prohibiting the public
disclosure of its terms, it is our understanding that such contracts typically include exceptions
where a particular disclosure is required by Federal law. Refer to 84 FR 65544.

Can you give examples of how to determine the de-identified minimum and
maximum negotiated charges for an item or service?

Once your hospital has listed each item and service it provides, along with the corresponding
payer-specific negotiated charges the hospital has established for each one, you must identify
the minimum and maximum amount. The following illustrations provide simple examples of
how a hospital can determine the de-identified minimum and maximum negotiated charges for
each item or service across all their payers. Each example assumes one plan per payer.

Example 1: A hospital negotiates the following payer-specific charges with three payers for an
individual item or service, for example, an imaging test identified by billing code ‘12345’.

Item/service | Billing | Payer Payer 2 Payer 3 De-identified | De-identified
description | Code 1negotiate | negotiated | negotiated | minimum maximum
d charge charge charge negotiated negotiated
charge Charge
Imaging test | 12345 | $125 $300 $550 $125 $550

Example 2: A hospital negotiates the following payer-specific charges with three payers for two
different service packages. The hospital has negotiated a payer-specific charge with Payer 1 for
a procedure based on an APR-DRG. With Payers 2 and 3, the hospital has negotiated a payer-
specific charge based on the number of days the patient spends in the hospital, that is, a per
diem charge.

Item/service | Billing | Payer 1 Payer 2 Payer 3 De-identified | De-identified
description | Code negotiated | negotiated | negotiated | minimum maximum
charge charge charge negotiated negotiated
charge charge
Procedure 999 $1250 N/A N/A $1250 $1250
Per diem XXX N/A $500 $450 $450 S500
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What are the similarities and differences of the requirements for the two ways
that each hospital must make public a list of the hospital's standard charges for
items and services it provides?!

Comprehensive Machine-readable
File

Consumer-friendly display
of Shoppable Services?

General
requirement

Single comprehensive machine-
readable file containing a list of
standard charges, as applicable, for all
items and services.

Some standard charge information,
as applicable, for at least 300
shoppable services including 70
CMS-specified services presented in
a consumer- friendly manner.3

The primary shoppable service must
be grouped with any ancillary
services the hospital customarily
provides as

part of or in conjunction with

the primary service.

service.

Standard oGross charge eDiscounted cash price (or gross
Charges eDiscounted cash price charge, where the hospital has
ePayer-specific negotiated charges not established a discounted
eDe-identified minimum negotiated cash price)
charge ePayer-specific negotiated charges
eDe-identified maximum negotiated eDe-identified minimum
charge negotiated charge
eDe-identified
maximum
negotiated charge
Description A description of each item or service A plain-language description of each
of item or along with, as applicable, any code used| shoppable service along with, as
service and by the hospital for purposes of applicable, any primary code used by
billing accounting or billing for the item or the hospital for purposes of
codes accounting or billing for the

shoppable service.
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Comprehensive Machine-readable
File

Consumer-friendly display of
Shoppable Services?

clearly indicated

Service not | No requirement. CMS recommends | Use an indicator when one or more of
offered by | using an indicator when one or more | the CMS-specified shoppable services
hospital of the services are not offered by the | are not offered by the hospital (for
hospital (for example, N/A). example, N/A).
Format A single digital file that is machine- No requirement
readable
Naming Must adhere to the CMS naming No requirement
Convention | convention: <ein>_<hospital-
name>_standard
charges. [json|xml|csv]
Location of | Displayed prominently on a publicly- Displayed prominently on a publicly-
information | available website and in a prominent | available website and in a prominent
manner that clearly identifies the manner that clearly identifies the
hospital location with which the hospital location with which the
information is associated. information is associated.
Access to Must be free of charge and may not Must be free of charge and may not
information | require a log-in, password, and/or the | require a log-in or password, other
submission of any personal identifying | barriers, and/or the submission of any
information (PIl) in order to access. In | personal identifying information (PII).
addition, the information must be
accessible to automated searches and
direct downloads.
Search Digitally searchable Searchable by service description,
Capability billing code, and payer
Updates Annually — with date of last update Annually — with date of last update

clearly indicated

1 A complete overview of requirements can be found at Subpart B-Public Disclosure Requirements.

2 A hospital is deemed by CMS to meet the requirements of this section if the hospital maintains an Internet-

based price estimator tool which meets the following requirements:

e  Provides estimates for as many of the 70 CMS-specified shoppable services that are provided by the
hospital, and as many additional hospital-selected shoppable services as is necessary for a combined
total of at least 300 shoppable services.

e Allows healthcare consumers to, at the time they use the tool, obtain an estimate of the amount
they will be obligated to pay the hospital for the shoppable service.

e Is prominently displayed on the hospital’s website and accessible to the public without charge and
without having to register or establish a user account or password.

3|f a hospital does not provide 300 shoppable services, the hospital must make public its standard charges for as
many shoppable services as it provides.
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Machine-Readable File
What is a ‘machine-readable’ file format?

A machine-readable file format is a digital representation of data or information in a file that
can be imported or read into a computer system for further processing. Examples of this format
include, but are not limited to, .XML, .JSON, and .CSV formats. Refer to 45 CFR § 180.20.

What updates did CMS make to the accessibility requirements of the machine-
readable file in the CY 2022 OPPS/ASC final rule?

As of January 1, 2022, CMS requires that the machine-readable file must be accessible to
automated searches and direct downloads through a link posted on a publicly available
website (45 CFR §180.50 (d)(3)(iv)). Specific examples of barriers to automated searches and
direct downloads that CMS identified include, but are not limited to, lack of a link for
downloading a single machine-readable file, using “blocking codes’ or CAPTCHA, and
requiring the user to agreement to terms and conditions or submit other information prior to
access. Refer to 86 FR 63952.

How can my hospital ensure that its machine-readable file is “prominently
displayed”?

The Hospital Price Transparency final rule states “displayed prominently” means “the value
and purpose of the web page and its content is clearly communicated, there is no reliance on
breadcrumbs to help with navigation, and that the link to the standard charge file is visually
distinguished on the web page.” Additionally, “easily accessible” means “the standard charge
data are presented in a single machine-readable file that is searchable and that the standard
charges file posted on a website can be accessed with the fewest number of clicks” (84 FR
65561). We recommend that hospitals do the following to ensure the machine-readable file is
prominently displayed:

e Review and use, as applicable, the HHS Web Standards and Usability Guidelines
(available at: https://webstandards.hhs.gov/), which are research-based and are
intended to provide best practices over a broad range of web design and digital
communications issues.

e Post a link to the machine-readable file on a website where the value and purpose of
the web page and its content is clearly communicated, for example, a dedicated price
transparency webpage or a webpage devoted to patient billing or financing healthcare
services.

e While “breadcrumbs” (e.g., secondary navigation aids) can be useful for navigating a
website, they should not be relied upon in order for consumers to find the link to the
machine-readable file. Instead, facilitate user navigation by including searchable terms
on the webpage such as “price transparency,” “standard charges,” or “machine-

readable file.”
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Ensure that the link to the machine-readable file is visually distinguished on the web
page, and that its purpose is to open the single machine-readable file for a particular hospital
location. Refer to 45 CFR § 180.50(d)(2)
What naming convention should hospitals use when making public the machine-
readable file? How can I find the EIN and associated hospital legal name?

Hospitals must use the following CMS naming convention as specified in the regulations at 45 CFR
180.50(d)(5) for the machine-readable file: <ein>_<hospital-
name>_standardcharges.[json|xml|csv] in which the EIN is the Employer Identification Number of
the hospital, followed by the hospital name, followed by “standardcharges” followed by the
hospital’s chosen file format (84 FR 65562). It is important that you follow the rule’s naming
convention. Specifically, hospitals must use the following schema:

e Write out “standardcharges” as a single word, without capitalization.

e Finish by using the. json, .xml, or .csv as applicable to the file format you have chosen.

e Separate the EIN, hospital name, and “standardcharges” by using an

underscore: 12345678 example-hospital-name_standardcharges.csv

In addition, hospitals may do the following:
e Exclude dashes from the EIN (use “12345678", not “12-345678")
e Use the legal name of the hospital without capitalization and include dashes between words
(use “example-hospital-name”, not “Example Hospital Name”)

Hospital EINs and legal names can be found using lookups hosted by the IRS
(https://apps.irs.gov/app/eos/) and SEC (https://www.sec.gov/edgar/search/)

We have multiple facilities and locations, each with its own list of standard charges,
functioning under the same EIN and legal name. CMS regulations require that “Each
hospital location operating under a single hospital license (or approval) that has a
different set of standard charges than the other location(s) operating under the
same hospital license (or approval) must separately make public the standard
charges applicable to that location.” In this case, what naming convention should
we use for these machine-readable files?

Hospitals must use the CMS naming convention as specified in the regulations at 45 CFR
180.50(d)(5) but may also add “-<NPI>" following the EIN (where “#” is the National Provider
Identifier that corresponds to the hospital location). NPIs and hospital names can be found using
this lookup: https://npiregistry.cms.hhs.gov/. For example, “Example Hospital Name” with EIN of
12345678 has two locations with NPIs of “1011121314” and “1516171819”, each with its own set of
standard charges. This hospital could name its two csv-formatted machine-readable files as
“12345678-1011121314_example-hospital-name_standardcharges.csv” and “12345678-
1516171819 _example-hospital-name_standardcharges.csv”, respectively.
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In the machine-readable file, are hospitals required only to display the payer-
specific negotiated charges for each item/service that is found in the hospital
chargemaster, even when the hospital has negotiated rates with some payers
based on ‘service packages’?

The machine-readable file posted online by the hospital should include not only the items and
services listed in the chargemaster but also list any service packages for which the hospital may
have established a standard charge. For example, some payer-specific negotiated rates are for
‘service packages’ (for example, per diem or based on a procedure). Such ‘service packages’ are
not typically found in the hospital chargemaster which is a list of itemized items and services,
but a hospital is still required to display the payer-specific negotiated charge (and all other
standard charges applicable) for which the hospital has established a standard charge
regardless of whether it appears in the chargemaster. Please refer to 84 CFR 65534 for further
discussion.

Consumer-friendly Display of Shoppable Services

What is a shoppable service? Are medications considered shoppable services?

A shoppable service means a service that can be scheduled by a healthcare consumer in
advance. Procedures such as joint replacements and services such as physical therapy are
examples of shoppable services. Hospital administration of a medication could be considered a
shoppable service if it can be scheduled in advance. Examples of administration of a
medication that could be considered a shoppable service are the administration of flu shots or
medication infusions for chronic conditions. The definition of ‘shoppable service’ can be found
at 45 CFR §180.20.

What if a hospital does not provide one or more of the 70 CMS-specified
shoppable services or provides less than 300 shoppable services in total? How
can requirements of this regulation be met?

If a hospital does not provide one or more of the 70 CMS-specified shoppable services, the
hospital must select additional shoppable services such that the total number of shoppable
services is at least 300. If a hospital does not provide 300 shoppable services, the hospital must
list as many shoppable services as they provide. The hospital must clearly indicate any CMS-
specified shoppable service that it does not provide. The hospital may use “N/A” for the
corresponding charge or use another appropriate indicator to communicate to the public that
the shoppable service is not provided by the hospital. Refer to 84 FR 65569 and 65574 for
further discussion.

What is an ‘ancillary item and service’?
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Ancillary services, defined at 45 CFR §180.20, are any item or service a hospital customarily
provides as part of, or in conjunction with, a shoppable primary service and may include
laboratory, radiology, drugs, delivery room (including maternity labor room), operating room
(including post-anesthesia and postoperative recovery rooms), therapy services (physical,
speech, occupational), hospital fees, room and board charges, and charges for employed
professional services. Ancillary services may also include other special items and services for
which charges are customarily made in addition to a routine service charge. For example, an
outpatient procedure may include many services that are provided by the hospital, for
example, local and/or global anesthesia, services of employed professionals, supplies, facility
and/or ancillary facility fees, imaging services, lab services and pre- and post-op follow up. To
the extent that a hospital customarily provides (and bills for) such ancillary services as a part of,
or in conjunction with, the primary service, the hospital should group the ancillary service
charges along with the other standard charges that are displayed for the shoppable service.
For further discussion of ancillary services refer to 84 FR 65564.

How should a hospital display charges for a shoppable service in a consumer-
friendly manner when the hospital offers it as a service package or when the
hospital already includes all ancillary services as part of the service package
charge?

To the extent that a hospital includes in its public display a shoppable service that it commonly
provides as a service package, the hospital must display the charge the hospital has
established for the service package as a whole. In other words, if the hospital has established a
standard charge for a service package, the hospital must display that standard charge as
opposed to displaying a manufactured charge for each of the individual items and services that
make up the service package. For example, when displaying the charge for a shoppable service
identified by a DRG, the hospital would display the payer-specific negotiated charge (the “base
rate”) negotiated with a third-party payer for the DRG. To be consumer friendly, the hospital
may elect to communicate the individual items and services included in the standard charge
for the service package, but this is not required under the Hospital Price Transparency Final
Rule.

However, should a hospital customarily provide any items or services beyond those already
included in a service package, the rule does require hospitals to list any such additional
ancillary services the hospital customarily provides with the shoppable service. In other words,
the hospital must provide a description of the ancillary service along with its standard
charge(s) and other required data elements, as applicable.

What does CMS consider to be a plain-language description for purposes of
the consumer-friendly display?

The regulations at 45 CFR § 180.60(b)(1) require hospitals to include a plain-language

description for each of the 70 CMS-specified and 230 hospital-selected shoppable services
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in its consumer-friendly display. We invite hospitals to review the Federal plain language
guidelines that can be found here: https://plainlanguage.gov/guidelines/. Refer to 84 FR
65573.

Examples that we would consider plain-language descriptions:
) Direct Admission to the Hospital from Observation Status
. CT of the Head or Brain with Contrast
) MRI of Orbit, Face, or Neck with and without Contrast
Examples that we would not consider plain-language descriptions:
o OBSRV ASMT DIRECT ADMIT1
o CT HEAD/BRAIN W/CON 42
o MRI ORB/FACE/NK W/WO CON 43

Can a price estimator tool be used to meet the requirement to display
shoppable services in a consumer-friendly format? If yes, what requirements
must the price estimator tool meet?

Yes. In the Hospital Price Transparency Final Rule, we stated that we had been persuaded by
commenters’ suggestions that hospitals offering online price estimator tools that provide
real- time individualized out-of-pocket cost estimates should receive consideration. For
further discussion on the requirements of a price estimator tool, please see 45 CFR

§180.60(a)(2) .

Although we recognize that some hospital price estimator tools may not display consumer-
friendly standard charge information in the precise ways we are requiring under the rule, they
do appear to accomplish the goal and intent of ensuring such information is available in a
consumer-friendly manner by allowing individuals to directly determine their specific out-of-
pocket costs in advance of committing to a hospital service. We emphasize, however, that
hospitals must still publish their standard charges for the items and services they provide in a
comprehensive machine-readable file (refer to 45 CFR §180.50). In other words, offering a
price estimator tool can satisfy the requirement to post shoppable service information in a
consumer-friendly format but does not satisfy the requirement to display hospital standard
charges in a comprehensive machine-readable file.

Further, if a hospital chooses to exercise this option, the hospital Internet-based price
estimator tool must meet the following criteria to be deemed in compliance:

e Provide estimates for as many of the 70 CMS-specified shoppable services that are
provided by the hospital, and as many additional hospital-selected shoppable services as
is necessary for a combined total of at least 300 shoppable services.
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e Allow healthcare consumers to, at the time they use the tool, obtain an estimate of the
amount they will be obligated to pay the hospital for the shoppableservice.

e Is prominently displayed on the hospital’s website and accessible to the public without
charge and without having to register or establish a user account or password.

Refer to 84 FR 65577 for further discussion on this topic.

If a hospital chooses to use a price estimator tool as an alternative to meeting
the requirements for making public the standard charges for shoppable services
in a consumer-friendly manner, may hospitals collect patient insurance
information or other Pll in order to generate a real-time out-of-pocket estimate
for the patient?

Yes. In the Hospital Price Transparency Final Rule, we specifically did not include a requirement
that no Pll be collected because we recognize that insurance information may be necessary to
provide patients with real-time personalized OOP price estimates. In order to ensure there is
flexibility for the data elements, format, location and accessibility of a price estimator tool that
would be considered to meet the requirements of 45 CFR 180.60, we established minimum
data and functionality requirements at 45 CFR §180.60(a)(2). Refer to 84 FR 65578 for further
discussion on this topic and to 45 CFR §180.60(a)(2) for the requirements.

For the price estimator tool, would a display of an estimated range across
all commercial payers for each of the 300 shoppable services meet the
requirements?

No. As clarified in the CY 2022 OPPS/ASC final rule, if a hospital chooses to offer a price
estimator tool in lieu of displaying standard charges in a consumer-friendly manner, the
hospital must ensure (among the other requirements at 45 CFR 180.60(a)(2)) that the tool
allows healthcare consumers to, at the time they use the tool, obtain an estimate of the
amount that the hospital anticipates the individual would be obligated to pay. This means that
the estimated amount is a personalized estimate of ““the amount” the individual would be
obligated to pay, and is therefore represented as a single out-of-pocket dollar amount that
takes into account the individual’s insurance status (see 86 FR 63954). We note, however, that
Hospital Price Transparency final rule is not prescriptive regarding the method by which a
hospital’s price estimator tool estimates the individual’s single out-of-pocket dollar amount,
and nothing in the rule prevents a hospital from developing an accurate and reliable cost
estimate using prior claims information or from providing additional information that may be
useful to the end-user, such as the range of out-of-pocket costs for the population to which the
individual belongs.

19



Hospital Price Transparency Frequently Asked Questions
(FAQs)

Does CMS have an example of disclaimer language that a hospital could use on
its price estimator tool?

No. Each hospital is unique and serves a unique patient population. We encourage, but do not
require, hospitals to provide disclaimers as applicable and appropriate in their price estimator
tools, including disclaimers acknowledging the limitation of the presented standard charge
information and advising the user to consult, as applicable, with his or her health insurer to
confirm individual payment responsibilities and remaining deductible balances. Similarly, we
encourage, but do not require, that hospital standard charge information include the
following:

e Notification of the availability of financial aid, multiple procedure discounts, payment
plans, and assistance in enrolling for Medicaid or a state program.

e Anindicator for the quality of care in the healthcare setting.

e Making the standard charge information available in languages other than English, such
as Spanish and other languages that would meet the needs of the communities and
populations the hospital serves.

We discussed the flexibility to provide disclaimers in hospital price estimator tools at 84 FR
65578-65579.

Can CMS provide a list of internet-based price estimator tool vendors?

No, we do not have an available list of vendors who provide price estimator tool application
software.

Can hospitals provide additional consumer-friendly resources?

Yes. Hospitals are encouraged to embrace a patient-centered approach to care in all forms,
including providing consumer-friendly resources related to cost of care that will empower
patients with pricing information to help them make healthcare decisions that work best for
them.

Do contracts with non-payer companies, i.e., local employers for drug
screening, need to be included in the list of payer-specific negotiated rates?

The term “payer-specific negotiated charge” is defined as the charge that the hospital has
negotiated with a third-party payer for an item or service. The term “third party payer” is
defined as an entity that is, by statute, contract, or agreement, legally responsible for
payment of a claim for a healthcare item or service. Therefore, if a local company meets the
definition of “third party payer” and your hospital has negotiated a payer-specific negotiated
charge for an item or service with that company, then you must list the payer-specific
negotiated charge for the item or service, along with the other required data elements, as
applicable. These definitions can be found at 45 CFR §180.20.
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Monitoring and Penalties for Noncompliance

What happens if a hospital does not comply?

CMS has the authority to monitor hospital compliance with section 2718(e) of the Public Health
Service Act, by evaluating complaints made by individuals or entities to CMS, reviewing
individuals’ or entities’ analysis of noncompliance, and auditing hospitals’ websites. Should CMS
conclude a hospital is noncompliant with one or more of the requirements to make public
standard charges, CMS may provide a warning notice to the hospital, request a corrective
action plan (CAP) from the hospital if its noncompliance constitutes a material violation of one
or more requirements, and may assess on a hospital a civil monetary penalty, and publicize the
penalty on a CMS website, should the hospital fail to respond to CMS’ request to submit, or
comply with the requirements, of a CAP. Please refer to amended 45 CFR § 180.90 for adjusted
penalty amounts under Subpart C- Monitoring and Penalties for Noncompliance.

Is CMS enforcing the Hospital Price Transparency rules?

Yes. CMS expects hospitals to comply with these legal requirements, and is actively enforcing these
rules to ensure people know what a hospital charges for items and services. The public is invited
to submit a complaint to CMS if it appears that a hospital has not posted information online.

What is CMS’ process for enforcing the Hospital Price Transparency rules?
The enforcement process is established in the Hospital Price Transparency regulations and occurs in
a phased manner. The process typically involves a comprehensive compliance review in response to
CMS audit or a complaint received through the Hospital Price Transparency website. If CMS
concludes a hospital is noncompliant with one or more of the requirements to make public standard
changes, CMS may take any of the following actions, which generally, but not necessarily, will occur
in the following order:

e Provide a written warning notice to the hospital of the specific violation(s)

e Request a Corrective Action Plan (CAP) if noncompliance constitutes a material violation of

one or more requirements
¢ Impose a civil monetary penalty

In accordance with 45 CFR 180.80(c), if CMS issues a request for a hospital to submit a CAP, it must
be submitted by the date specified in the request and must specify the process the hospital will take
to address the deficiency(ies) identified by CMS and the timeframe by which the hospital will
complete the corrective action. A CAP is subject to CMS review and approval. For reference, CMS has
developed a CAP Response Sample as an optional format for submitting a CAP. Should a hospital that
CMS has identified as noncompliant fail to respond to CMS’ request to submit a CAP or comply with
CAP requirements, CMS may impose a CMP in accordance with 180.90(a). Once CMS issues a CMP,
CMS will post the notice of imposition of a CMP on a CMS website (45 CFR 180.90(e)).

How does CMS assess compliance?
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During a comprehensive compliance review, CMS assesses whether the hospital’s disclosure of
standard charges meets the requirements specified at 45 CFR Part 180. Specifically, CMS assesses
whether the hospital has displayed standard charges in a machine-readable file in accordance with
the criteria established at 45 CFR §180.50 and shoppable services in a consumer-friendly manner in
accordance with the criteria established at 45 CFR §180.60.

What is CMS doing to educate hospitals and assist them with compliance?

CMS has, to date, engaged in a number of education and outreach activities to help prepare
hospitals for compliance:

¢ held several National Open Door Forums to review the requirements of the Hospital Price
Transparency final rule;

¢ established a dedicated hospital price transparency website at
https://www.cms.gov/hospital-price-transparency; and

e established an inquiry email box (PriceTransparencyHospitalCharges@cms.hhs.gov) and
(HPTCompliance@cms.hhs.gov) (New).

Transcripts of National Open-Door Forums can be found here: https://www.cms.gov/Outreach-and-
Education/Outreach/OpenDoorForums/PodcastAndTranscripts. The hospital price transparency
website includes the following resources to assist hospitals in meeting compliance:

e Alink to the Hospital Price Transparency final rule in the Federal Register
(https://www.govinfo.gov/content/pkg/FR-2019-11-27/pdf/2019-24931.pdf);

e Alink to the CY 2022 OPPS/ASC final rule (https://www.govinfo.gov/content/pkg/FR-2021-11-
16/pdf/2021-24011.pdf)

e August 11, 2021 Hospital Price Transparency Stakeholder Webinar Presentation (PDF):
https://www.cms.gov/files/document/august-11-2021-hospital-price-transparency-odf-slide-
presentation.pdf

e An extensive FAQ document that is continually updated to provide guidance and address
common inquiries (https://www.cms.gov/files/document/hospital-price-transparency-
frequently-asked-questions.pdf);

e Two step-by-step documents designed to assist hospitals in implementing each of the two
main requirements: 8 Steps to a Machine-Readable File
(https://www.cms.gov/files/document/steps-machine-readable-file.pdf) and 10 Steps to a
Consumer-Friendly Display (https://www.cms.gov/files/document/steps-making-public-
standard-charges-shoppable-services.pdf); and

e A Quick Reference Checklist to assist hospital review of the Hospital Price Transparency
regulatory requirements (https://www.cms.gov/files/document/hospital-price-transparency-
final-rule-quick-reference-checklists.pdf).
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| received a warning notice from CMS. How do | contact CMS with questions about

the deficiencies outlined in the notice?

The CEO/President of the hospital or their authorized representative may contact CMS via email at:
HPTCompliance@cms.hhs.gov (New). When contacting CMS for technical assistance regarding the Hospital
Price Transparency warning letter you received, please submit detailed questions in writing. CMS cannot offer
anything that could be construed as legal advice, and recommend that individuals consult with hospital counsel
and/or compliance officials.

How do | authorize a representative to talk to CMS about my hospital’s warning
notice?

As a policy matter, CMS will only discuss the hospital’s compliance status with the recipient of the
warning notice (specifically, the addressee of the warning notice) or the authorized representative.
The CEO/President of the hospital may appoint a designee if he/she will not be the official
representative communicating with CMS regarding the Hospital Price Transparency program. To
appoint a representative the CEO:

e Should notify CMS by emailing HPTCompliance@cms.hhs.gov (New) from the CEQ’s
corporate e-mail of the intent to appoint someone other than the CEO as the official
representative of the organization for Hospital Price Transparency.

e Should include in the email the designee’s name, title, e-mail, and phone number to
ensure any confidential information will be shared only with the hospital’s official
representative.

e Should send the email to HPTCompliance @cms.hhs.gov (New).

Do | need to notify CMS when my hospital has corrected any deficiencies identified
in the warning notice?

If your hospital receives a warning notice, CMS will indicate the date by which the hospital must take
action to correct the deficiency or deficiencies identified by CMS. CMS will review the hospital
website after the close of the indicated period to determine if the deficiencies have been remedied
or if further compliance actions are warranted.

My hospital is part of a larger hospital system. If one of the hospitals in the system
received a warning notice from CMS outlining deficiencies, does this mean that all
other hospitals in my system are compliant?

No. A warning notice or request for corrective action sets forth CMS’s determination of non-
compliance with respect to the specific hospital receiving the letter. Nothing in the warning letter
sent to a hospital in a system of hospitals implies a determination of non-compliance for other
hospitals in the system. The warning notice, however, may serve as a helpful compliance indicator
for other hospitals within a hospital system that have followed similar (or identical) reporting
methods. Refer to Subpart C- Monitoring and Penalties for Noncompliance.
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How will CMS calculate the Civil Monetary Penalty (CMP), beginning January 1, 2022
and with respect to that timeframe forward? What is the CMP calculation?

The maximum daily CMP amount for hospitals with 30 or fewer beds is $300, even if the hospital is in
violation of multiple discrete requirements. The maximum daily CMP amount for hospitals with at
least 31 and up to 550 beds is the number of beds times $10. For hospitals with greater than 550
beds, the maximum daily CMP amount is $5,500, even if the hospital is in violation of multiple
discrete requirements. Refer CFR 180.90(c)(2).

Ex. A noncompliant hospital with a bed count of 200 would be assessed a maximum daily CMP of
$2,000/day ($10*200/day) or $730,000/year.

Number of Beds Maximum Penalty Applied Per Day Total Maximum Penalty Amount
for full Calendar Year of
Noncompliance

30 or fewer $300 per hospital $109,500 per hospital

31 up to 550 $310 - $5,500 per hospital (number of | $113,150 - $2,007,500 per hospital
beds times $10)

>550 $5,500 per hospital $2,007,500 per hospital

Note: In subsequent years, amounts will be adjusted according to 45 CFR 180.90(c)(3).

Why is a scaling factor being used?

A scaling factor is being used to address a trend towards a high rate of hospital noncompliance
identified by CMS through sampling and reviews to date, and the reported initial high rate of
hospital noncompliance with 45 CFR part 180. Several factors informed our decision to use a scaling
factor to determine the CMP, including: the ability to penalize based on a sliding scale method that
relates to the hospital’s characteristics, such as using the hospital’s number of beds as a proxy for
the size of the patient population;; the use of scaling factors in other Federal programs to determine
CMP amounts; and the availability of a reliable source of data that can be used to establish a CMP
amount across most hospitals. We believe a scaling factor approach strikes an appropriate balance
and provides for the assessment of a CMP that is commensurate with the level of severity of the
potential violation. Refer to 86 FR 63948.

What is the source of data used to determine bed count for scaling the CMP and
where is that information located?

The scaling factor for the CMP amount uses hospital cost report data. This data is routinely
submitted by Medicare-enrolled hospitals, is certified by a hospital official, and is reviewed by a
Medicare Administrative Contractor (MAC) to determine acceptability and is submitted annually. The
cost report contains provider information such as facility characteristics and financial statement
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data. CMS maintains the cost report data in the Healthcare Provider Cost Reporting Information
System (HCRIS). Further, the chief financial officer or administrator of the provider certifies the
content of the submitted cost report is true, correct, complete and prepared from the books and
records of the provider in accordance with applicable instructions.! The website is available here:
https://www.cms.gov/Research-Statistics-Data-and-Systems/Downloadable-Public-Use-Files/Cost-
Reports. Refer to 86 FR 63944

How will CMS determine the bed count for a hospital that is not a Medicare-enrolled
hospital?

If the bed count information cannot be determined using Medicare hospital cost report data, CMS
will specify the conditions for CMS’ receipt of documentation from the hospital to determine its
number of beds, and if the hospital does not provide CMS with such documentation (in the
prescribed form and manner, and by the specified deadline), CMS will impose a CMP on the hospital
at the highest, maximum daily dollar amount ($5,500 per day). Refer to 45 CFR
§180.90(c)(2)(ii)(D)(2).

Where will the public list of non-compliant hospitals that are assessed a CMP be
located?

The public list of non-compliant hospitals that are assessed a CMP will be located on the CMS Price
Transparency website: https://www.cms.gov/hospital-price-transparency.

Appeals of Civil Monetary Penalties

Can a hospital appeal a civil monetary penalty related to hospital price
transparency?

Yes. A hospital upon which CMS has imposed a penalty may request a hearing before an
Administrative Law Judge (ALJ) in accordance with 45 CFR part 180, subpart D. In deciding
whether the amount of a civil monetary penalty is reasonable, the ALJ may only consider
evidence of record related to the following: hospital’s posting(s) of standard charges, if
available; material the hospital timely previously submitted to CMS (including with respect to
corrective actions and corrective action plans), and material CMS used to monitor and assess
the hospital’s compliance.

How long does a hospital have to request a hearing?

A hospital must request a hearing within 30 calendar days after the date of issuance of the
notice of imposition of a civil monetary penalty. The “date of issuance” is no more than five (5)

142 CFR 413.24(f)(4)(iv). See also, Form CMS-2552-10. Available at: https://www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/Paper-Based-Manuals-Items/CMS021935, Chapter 40-(T16)-- Hospital & Hospital

Health Care (Form CMS-2552-10) (ZIP), file “R16P240f.pdf”, Part IT — Certification.
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days after the filing date postmarked by the U.S. Postal Service, or deposited with a carrier for
commercial delivery, unless there is a showing that the document was received earlier. Please

refer to 45 CFR §150.401, 150.405(a).

Can a hospital request an extension of time for filing a request for a hearing?

A request for an extension of time must be made promptly by written motion. The ALJ may
extend the time for filing a request for hearing only if the ALJ finds that the hospital was
prevented by events or circumstances beyond its control from filing its request within 30
calendar days after the date of issuance of the notice of imposition of a civil monetary
penalty. Please refer to 45 CFR_§ 150.405(b).

What happens if a hospital does not request a hearing within the required
timeframe?

If a hospital does not request a hearing within 30 calendar days of the issuance of the notice of
imposition of a CMP, CMS may impose the CMP indicated in such notice and may impose
additional penalties pursuant to continuing violations according to 45 CFR 180.90(f) without
right of appeal. 45 CFR §180.110(b) provides that the hospital has no right to appeal a penalty
for which it has not requested a hearing in accordance with 45 CFR §150.405, unless the
hospital can show good cause, as determined at §150.405(b), for failing to timely exercise its
right to a hearing.

In the CY 2022 OPPS/ASC final rule, CMS indicated a belief that it was necessary to
increase the penalty amount as a result of an internal analysis in early 2021. What
were the findings from the CMS analysis?

Beginning January 1, 2021, CMS initiated audits of the websites of hospitals subject to the hospital
price transparency rule and determined that the noncompliance rate with one or more of the
requirements was approximately 75%. As a result, we proposed and finalized an increase to the
penalty for noncompliance, beginning January 1, 2022.

What were the most frequent “deficiencies” seen by CMS during a comprehensive
compliance review in 2021?

Of hospitals that received warning notices in CY 2021, approximately 70% had deficiencies
associated with the machine-readable file, while just under 30% were cited for deficiencies in
both the machine-readable file and the consumer-friendly display. Very few hospitals were
cited for deficiencies related only to the consumer-friendly display. Of hospitals found to be
noncompliant with the machine-readable file display, the most common deficiencies included:

Failure to make public a single machine-readable file.
Missing one or more of the five types of standard charges.

Including all five types of standard charges but failing to clearly associate the payer-specific
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negotiated charges with the name of the third-party payer and plan.

Of hospitals found to be noncompliant with the consumer-friendly display, the most common
deficiencies included:

e Failure to make available a consumer-friendly list of standard charges for shoppable services
or to offer a price estimator tool

e Failure to include all corresponding data elements (such as the required types of standard
charges, ancillary services, and relevant billing codes).
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Appendix 1: Machine-Readable File Display Recommendations

Example 1: For Payer A/Plan 1, the hospital has established a payer-specific negotiated charge
for a procedure that is based on a percent discount off the total gross charges generated
during a patient’s stay, and the total gross charges generated during a patient’s stay will vary
from patient to patient.

Display recommendation: In this case, for Payer A/Plan 1, the hospital could provide a
description of the procedure and indicate a payer-specific negotiated charge of “50% off total
gross charges”.

Example 2: For Payer A/Plan 1, the hospital has established a payer-specific negotiated
charge for a procedure that includes both a standardized dollar amount (such as a base rate of
$5,000) and an amount that is variable (such as a 50% percent discount off the gross charge
for the implanted device chosen by the surgeon).

Display recommendation: The preferred approach is to display each standard charge as a
standardized dollar amount. For example:

Description Code Gross Charge Payer A/Plan 1
[procedure] [code] N/A $5,000
[implantable device 1] [code] $1,500 S750
[implantable device 2] [code] $2,000 $1,000

In some cases, the standardized dollar amount for an implantable device may not be
available, for example, when the device is purchased on an as-needed basis and the cost of
the device is dependent on the prevailing market rate at the time of purchase. In this
example, for Payer A/Plan 1, the hospital could provide a description of the procedure and
indicate a payer-specific negotiated charge of the base rate ($5,000) and a separate charge of
“50% off the gross charge” for the implantable device.

Description Code Gross Charge Payer A, Plan 1
[procedure] [code] N/A $5,000
[implantable device 1] | [code] Market price 50% off gross charge

In other cases, the same implantable device may be used in different procedures, and the
payer-specific negotiated charge for the device varies for each procedure. For example, the
payer-specific negotiated charge for the implantable device is 50% of the gross charge when
used for procedure X and the payer-specific negotiated charge for the same implantable
device is 60% of the gross charge when used for procedure Y. The preferred approach would
be to describe the procedure and provide the standardized dollar amount as the base rate
($5,000) and ensure that the description of each implantable device reflects its use in each
procedure along with their associated standardized dollar amount (discounted rate) as
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follows:

Description Code Gross Charge Payer A, Plan 1
[procedure X] [code] N/A $5,000
[procedure Y] [code] N/A $5,000
[implantable device 1 [code] $1,500 $750

when used for

procedure X]

[implantable device 1 [code] $1,500 $600

when used for

procedure Y]

As an alternative, for Payer A/Plan 1, the hospital could provide a description of procedure X
and indicate a payer-specific negotiated charge as the base rate ($5000) + the established
percent discount off the gross charge for the implantable device as follows:

Description Code Gross Charge Payer A, Plan 1

[procedure X] [code] N/A $5,000 + 50% off the gross charge of the
implantable device

[procedure Y] [code] N/A $5,000 + 60% off the gross charge of the
implantable device

[implantable device 1] [code] $1,500

Example 3: For Payer A/Plan 1, the hospital has established a payer-specific negotiated
charge for all medications of 50% off the gross charge when administered in one setting (such
as the emergency department identified by revenue center code 0450) and 60% of the gross
charge when administered in another setting (such as the general medical inpatient ward,
identified by revenue center code 0150).

Display recommendation: As noted above, we recommend that hospitals display the payer-
specific negotiated charge for each medication in each setting as a standardized dollar
amount by listing each one separately.

The preferred approach is for hospitals to display the payer-specific negotiated charges for
each medication as a standardized dollar amount like this:

Description Quantity Code 1 Code 2 Gross Charge Payer A, Plan 1
[medication 1] [X] [NDC 1] $3.00 N/A
[medication 1] [X] [NDC 1] Rev code 0450 $3.00 $1.50
[medication 1] [X] [NDC 1] Rev code 0150 $3.00 $1.20
[medication 2] [X] [NDC 2] $4.00 N/A
[medication 2] [X] [NDC 2] Rev code 0450 $4.00 $2.00
[medication 2] [X] [NDC 2] Rev code 0150 $4.00 $1.60
[medication 3] [X] [NDC 2] $5.00 N/A
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[medication 3] [X] [NDC 2] Rev code 0450 $5.00 $2.50

[medication 3] [X] [NDC 2] Rev code 0150 $5.00 $2.00

However, we recognize that doing so could exponentially increase the data in the file which
may present a challenge for some hospitals and a barrier to consumer access. Therefore, the
hospital could also display payer-specific negotiated charge established by the hospital as a
standardized algorithm if the standardized algorithm (e.g., 50% off gross charges) and the
description of the item/service (e.g. all medications provided in the emergency department) is
sufficient for the public to determine what the payer-specific negotiated charge would be and
under what conditions:

Description Quantity | Code 1 Code 2 Gross Payer A, Plan 1
Charge

[medication 1] [X] [NDC] $3.00 N/A

[medication 2] [X] [NDC] $4.00 N/A

[medication 3] [X] [NDC] $5.00 N/A

All medications provided in | [X] [NDC] Rev code 0450 | N/A 50% of gross charges

the emergency department

All medications provided in | [X] [NDC] Rev code 0150 | N/A 60% of gross charges

the general medical ward

Example 5: In this example, the hospital has established gross charges for all itemized items/services.
With Payer A/Plan 1, the hospital has established a payer-specific negotiated charge for Procedure X
of “60% off the total gross charges” and for Procedure Y of “75% off the total gross charges.” The
hospital has also established a gross charge of “50% of gross charges” when the same items and
services are not provided in the context of any procedure that is otherwise specified in the contract.
In this case, the display recommendation is as follows:

Item/service Code Gross Charge | Payer A/Plan 1

Room & board (each S500 $250

day)

OR time (each 15 min) $100 S50

Procedure X [code] N/A 60% of total gross charges
Procedure Y [code] N/A 75% of total gross charges

Example 6: The hospital has established a payer-specific negotiated charge for a procedure as
an algorithm that includes two standardized dollar amounts, specifically, the base rate
(S5000) multiplied by an adjustment factor (for example, the hospital’s case mix of 3.4).

Display recommendation: In this case, the hospital could display a standardized dollar amount
as the payer-specific negotiated charge by multiplying the procedure’s base rate by the case
mix adjustment factor and display the resulting payer-specific negotiated charge.
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