As Introduced

135th General Assembly

Regular Session S. B. No. 26

2023-2024
Senator Manning

A BILL

To amend sections 1547.11, 3701.143, and 4511.19 of
the Revised Code to change the laws pertaining
to operating a vehicle or watercraft while under
the influence of marihuana and the admissibility

of evidence for purposes of OVI statutes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1547.11, 3701.143, and 4511.19 of

the Revised Code be amended to read as follows:

Sec. 1547.11. (A) No person shall operate or be in
physical control of any vessel underway or shall manipulate any
water skis, aquaplane, or similar device on the waters in this
state if, at the time of the operation, control, or

manipulation, any of the following applies:

(1) The person is under the influence of alcohol, a drug

of abuse, or a combination of them.

(2) The person has a concentration of eight-hundredths of
one per cent or more by weight of alcohol per unit volume in the

person's whole blood.

(3) The person has a concentration of ninety-six-
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thousandths of one per cent or more by weight per unit volume of

alcohol in the person's blood serum or plasma.

(4) The person has a concentration of eleven-hundredths of
one gram or more by weight of alcohol per one hundred

milliliters of the person's urine.

(5) The person has a concentration of eight-hundredths of
one gram or more by weight of alcohol per two hundred ten liters

of the person's breath.

(6) Except as provided in division #H3—(I) of this
section, the person has a concentration of any of the following
controlled substances or metabolites of a controlled substance
in the person's whole blood, blood serum or plasma, or urine

that equals or exceeds any of the following:

(a) The person has a concentration of amphetamine in the
person's urine of at least five hundred nanograms of amphetamine
per milliliter of the person's urine or has a concentration of
amphetamine in the person's whole blood or blood serum or plasma
of at least one hundred nanograms of amphetamine per milliliter

of the person's whole blood or blood serum or plasma.

(b) The person has a concentration of cocaine in the
person's urine of at least one hundred fifty nanograms of
cocaine per milliliter of the person's urine or has a
concentration of cocaine in the person's whole blood or blood
serum or plasma of at least fifty nanograms of cocaine per

milliliter of the person's whole blood or blood serum or plasma.

(c) The person has a concentration of cocaine metabolite
in the person's urine of at least one hundred fifty nanograms of
cocaine metabolite per milliliter of the person's urine or has a

concentration of cocaine metabolite in the person's whole blood
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or blood serum or plasma of at least fifty nanograms of cocaine
metabolite per milliliter of the person's whole blood or blood

serum or plasma.

(d) The person has a concentration of heroin in the
person's urine of at least two thousand nanograms of heroin per
milliliter of the person's urine or has a concentration of
heroin in the person's whole blood or blood serum or plasma of
at least fifty nanograms of heroin per milliliter of the

person's whole blood or blood serum or plasma.

(e) The person has a concentration of heroin metabolite
(6-monoacetyl morphine) in the person's urine of at least ten
nanograms of heroin metabolite (6-monoacetyl morphine) per
milliliter of the person's urine or has a concentration of
heroin metabolite (6-monoacetyl morphine) in the person's whole
blood or blood serum or plasma of at least ten nanograms of
heroin metabolite (6-monoacetyl morphine) per milliliter of the

person's whole blood or blood serum or plasma.

(f) The person has a concentration of L.S.D. in the
person's urine of at least twenty-five nanograms of L.S.D. per
milliliter of the person's urine or has a concentration of
L.S.D. in the person's whole blood or blood serum or plasma of
at least ten nanograms of L.S.D. per milliliter of the person's

whole blood or blood serum or plasma.
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+=—The state board of pharmacy has adopted a rule 77
pursuant to section 4729.041 of the Revised Code that specifies 78
the amount of salvia divinorum and the amount of salvinorin A 79
that constitute concentrations of salvia divinorum and 80
salvinorin A in a person's urine, in a person's whole blood, or 81
in a person's blood serum or plasma at or above which the person 82
is impaired for purposes of operating or being in physical 83
control of any vessel underway or manipulating any water skis, 84
aquaplane, or similar device on the waters of this state, the 85
rule is in effect, and the person has a concentration of salvia 86
divinorum or salvinorin A of at least that amount so specified 87
by rule in the person's urine, in the person's whole blood, or 88
in the person's blood serum or plasma. 89
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er—bloecd seruvmorplasma~ 107

+53—(h) The person has a concentration of methamphetamine 108
in the person's urine of at least five hundred nanograms of 109
methamphetamine per milliliter of the person's urine or has a 110
concentration of methamphetamine in the person's whole blood or 111
blood serum or plasma of at least one hundred nanograms of 112
methamphetamine per milliliter of the person's whole blood or 113
blood serum or plasma. 114

49— (i) The person has a concentration of phencyclidine in 115
the person's urine of at least twenty-five nanograms of 116
phencyclidine per milliliter of the person's urine or has a 117
concentration of phencyclidine in the person's whole blood or 118
blood serum or plasma of at least ten nanograms of phencyclidine 119
per milliliter of the person's whole blood or blood serum or 120
plasma. 121

(B) No person under twenty-one years of age shall operate 122
or be in physical control of any vessel underway or shall 123
manipulate any water skis, aquaplane, or similar device on the 124
waters in this state if, at the time of the operation, control, 125
or manipulation, any of the following applies: 126

(1) The person has a concentration of at least two- 127
hundredths of one per cent, but less than eight-hundredths of 128
one per cent by weight per unit volume of alcohol in the 129
person's whole blood. 130

(2) The person has a concentration of at least three- 131
hundredths of one per cent but less than ninety-six-thousandths 132
of one per cent by weight per unit volume of alcohol in the 133
person's blood serum or plasma. 134

(3) The person has a concentration of at least twenty- 135
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eight one-thousandths of one gram, but less than eleven-
hundredths of one gram by weight of alcohol per one hundred

milliliters of the person's urine.

(4) The person has a concentration of at least two-
hundredths of one gram, but less than eight-hundredths of one
gram by weight of alcohol per two hundred ten liters of the

person's breath.

(C) In any proceeding arising out of one incident, a
person may be charged with a violation of division (A) (1) and a
violation of division (B) (1), (2), (3), or (4) of this section,
but the person shall not be convicted of more than one wviolation

of those divisions.

(D) (1) (a) In any criminal prosecution or juvenile court
proceeding for a violation of division (A) or (B) of this
section or for an equivalent offense that is watercraft-related,
the result of any test of any blood or urine withdrawn and
analyzed at any health care provider, as defined in section
2317.02 of the Revised Code, may be admitted with expert
testimony to be considered with any other relevant and competent

evidence in determining the guilt or innocence of the defendant.

(b) In any criminal prosecution or juvenile court
proceeding for a violation of division (A) or (B) of this
section or for an equivalent offense that is watercraft-related,
the court may admit evidence on the concentration of alcohol,
drugs of abuse, controlled substances, metabolites of a
controlled substance, or a combination of them in the
defendant's or child's whole blood, blood serum or plasma,
urine, or breath at the time of the alleged violation as shown
by chemical analysis of the substance withdrawn, or specimen

taken within three hours of the time of the alleged violation.
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The three-hour time limit specified in this division regarding
the admission of evidence does not extend or affect the two-hour
time limit specified in division (C) of section 1547.111 of the
Revised Code as the maximum period of time during which a person
may consent to a chemical test or tests as described in that
section. The court may admit evidence on the concentration of
alcohol, drugs of abuse, or a combination of them as described
in this division when a person submits to a blood, breath,
urine, or other bodily substance test at the request of a law
enforcement officer under section 1547.111 of the Revised Code
or a blood or urine sample is obtained pursuant to a search
warrant. Only a physician, a registered nurse, an emergency
medical technician-intermediate, an emergency medical
technician-paramedic, or a qualified technician, chemist, or
phlebotomist shall withdraw blood for the purpose of determining
the alcohol, drug, controlled substance, metabolite of a
controlled substance, or combination content of the whole blood,
blood serum, or blood plasma. This limitation does not apply to
the taking of breath or urine specimens. A person authorized to
withdraw blood under this division may refuse to withdraw blood
under this division if, in that person's opinion, the physical
welfare of the defendant or child would be endangered by

withdrawing blood.

The whole blood, blood serum or plasma, urine, or breath
withdrawn under division (D) (1) (b) of this section shall be
analyzed in accordance with methods approved by the director of
health by an individual possessing a valid permit issued by the

director pursuant to section 3701.143 of the Revised Code.

(c) (i) Anv evidence or testimony proposed to be admitted

under division (D) (1) (b) of this section is subject to the Rules

of Evidence, including Evid. R. 702 regarding expert testimony.
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(ii) The admissibility of any evidence or testimony under 197
division (D) (1) (b) of this section regarding the concentration 198
of alcohol, a drug of abuse, or a combination of them in a 199
person's whole blood, blood serum or plasma, urine, breath, or 200
other bodily substance does not affect, impair, or limit the 201
admissibility of either of the following that is otherwise 202
admissible under the Rules of Evidence: 203

(I) Any evidence or testimony regarding the analysis of a 204
person's whole blood, blood serum or plasma, urine, breath, or 205
other bodily substance under section 3701.143 of the Revised 206
Code; 207

(IT) Any evidence or testimony regarding the method, 208
process, reliability, or equipment used in the process of 209
analyzing a person's whole blood, blood serum or plasma, urine, 210
breath, or other bodily substance under section 3701.143 of the 211
Revised Code. 212

The trier of fact shall give any evidence or testimony 213
admitted by the court under division (D) (1) (¢) of this section 214
whatever weight the trier of fact considers to be appropriate. 215

(2) In a criminal prosecution or juvenile court proceeding 216
for a violation of division (A) of this section or for an 217
equivalent offense that is watercraft-related, if there was at 218
the time the bodily substance was taken a concentration of less 219
than the applicable concentration of alcohol specified for a 220
violation of division (A) (2), (3), (4), or (5) of this section 221
or less than the applicable concentration of a listed controlled 222
substance or a listed metabolite of a controlled substance 223
specified for a violation of division (A) (6) of this section, 224
that fact may be considered with other competent evidence in 225

determining the guilt or innocence of the defendant or in making 226
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an adjudication for the child. This division does not limit or
affect a criminal prosecution or juvenile court proceeding for a
violation of division (B) of this section or for a violation of

a prohibition that is substantially equivalent to that division.

(3) Upon the request of the person who was tested, the
results of the chemical test shall be made available to the
person or the person's attorney immediately upon completion of

the test analysis.

If the chemical test was administered pursuant to division
(D) (1) (b) of this section, the person tested may have a
physician, a registered nurse, or a qualified technician,
chemist, or phlebotomist of the person's own choosing administer
a chemical test or tests in addition to any administered at the
direction of a law enforcement officer, and shall be so advised.
The failure or inability to obtain an additional test by a
person shall not preclude the admission of evidence relating to
the test or tests taken at the direction of a law enforcement

officer.

(E) (1) In any criminal prosecution or juvenile court
proceeding for a violation of division (A) or (B) of this
section, of a municipal ordinance relating to operating or being
in physical control of any vessel underway or to manipulating
any water skis, aquaplane, or similar device on the waters of
this state while under the influence of alcohol, a drug of
abuse, or a combination of them, or of a municipal ordinance
relating to operating or being in physical control of any vessel
underway or to manipulating any water skis, aquaplane, or
similar device on the waters of this state with a prohibited
concentration of alcohol, a controlled substance, or a

metabolite of a controlled substance in the whole blood, blood
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serum or plasma, breath, or urine, if a law enforcement officer
has administered a field sobriety test to the operator or person
found to be in physical control of the vessel underway involved
in the violation or the person manipulating the water skis,
aquaplane, or similar device involved in the violation and if it
is shown by clear and convincing evidence that the officer
administered the test in substantial compliance with the testing
standards for reliable, credible, and generally accepted field
sobriety tests for vehicles that were in effect at the time the
tests were administered, including, but not limited to, any
testing standards then in effect that have been set by the
national highway traffic safety administration, that by their
nature are not clearly inapplicable regarding the operation or
physical control of vessels underway or the manipulation of

water skis, aquaplanes, or similar devices, all of the following

apply:

(a) The officer may testify concerning the results of the

field sobriety test so administered.

(b) The prosecution may introduce the results of the field
sobriety test so administered as evidence in any proceedings in

the criminal prosecution or juvenile court proceeding.

(c) If testimony is presented or evidence is introduced
under division (E) (1) (a) or (b) of this section and if the
testimony or evidence is admissible under the Rules of Evidence,
the court shall admit the testimony or evidence, and the trier
of fact shall give it whatever weight the trier of fact

considers to be appropriate.

(2) Division (E) (1) of this section does not limit or
preclude a court, in its determination of whether the arrest of

a person was supported by probable cause or its determination of
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any other matter in a criminal prosecution or juvenile court
proceeding of a type described in that division, from
considering evidence or testimony that is not otherwise

disallowed by division (E) (1) of this section.

(F) (1) A trier of fact may infer that a person is under

the influence of marihuana in violation of division (A) (1) of

this section if any of the following apply:

(a) The person has a concentration of at least twenty-five

nanograms of delta-9-tetrahvydrocannibinol per milliliter of the

person's urine.

(b) The person has a concentration of at least five

nanograms of delta-9-tetrahyvdrocannibinol per milliliter of the

person's whole blood or blood serum or plasma.

(2) (a) If the court admits any evidence or testimony

submitted by the prosecution under division (D) (1) (b) of this

section that demonstrates that a person had a concentration of

delta-9-tetrahydrocannibinol that exceeds one of the levels

specified in division (F) (1) of this section, the trier of fact

without expert testimony, may infer that the person was under

the influence of marihuana in violation of division (A) (1) of

this section.

(b) The inference that a person was under the influence of

marihuana in violation of division (A) (1) of this section may be

supported or rebutted by either partyv with any evidence or

testimony that complies with the Rules of Evidence.

(3) In determining whether a person was under the

influence of marihuana, the trier of fact shall consider all

relevant and competent evidence, including the inference, and

give the evidence whatever weight the trier of fact considers to
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be appropriate.

(G) (1) Subject to division H+433—(G) (3) of this section,
in any criminal prosecution or juvenile court proceeding for a
violation of division (A) or (B) of this section or for an
equivalent offense that is substantially equivalent to either of
those divisions, the court shall admit as prima-facie evidence a
laboratory report from any laboratory personnel issued a permit
by the department of health authorizing an analysis as described
in this division that contains an analysis of the whole blood,
blood serum or plasma, breath, urine, or other bodily substance
tested and that contains all of the information specified in
this division. The laboratory report shall contain all of the

following:

(a) The signature, under oath, of any person who performed

the analysis;

(b) Any findings as to the identity and quantity of
alcohol, a drug of abuse, a controlled substance, a metabolite
of a controlled substance, or a combination of them that was

found;

(c) A copy of a notarized statement by the laboratory
director or a designee of the director that contains the name of
each certified analyst or test performer involved with the
report, the analyst's or test performer's employment
relationship with the laboratory that issued the report, and a
notation that performing an analysis of the type involved is

part of the analyst's or test performer's regular duties;

(d) An outline of the analyst's or test performer's
education, training, and experience in performing the type of

analysis involved and a certification that the laboratory
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satisfies appropriate quality control standards in general and,
in this particular analysis, under rules of the department of

health.

(2) Notwithstanding any other provision of law regarding
the admission of evidence, a report of the type described in
division 33— (G) (1) of this section is not admissible against
the defendant or child to whom it pertains in any proceeding,
other than a preliminary hearing or a grand jury proceeding,
unless the prosecutor has served a copy of the report on the
defendant's or child's attorney or, if the defendant or child

has no attorney, on the defendant or child.

(3) A report of the type described in division 4FH—(G)

(1) of this section shall not be prima-facie evidence of the
contents, identity, or amount of any substance if, within seven
days after the defendant or child to whom the report pertains or
the defendant's or child's attorney receives a copy of the
report, the defendant or child or the defendant's or child's
attorney demands the testimony of the person who signed the
report. The judge in the case may extend the seven-day time

limit in the interest of Jjustice.

45— (H) Except as otherwise provided in this division, any
physician, registered nurse, emergency medical technician-
intermediate, emergency medical technician-paramedic, or
qualified technician, chemist, or phlebotomist who withdraws
blood from a person pursuant to this section or section 1547.111
of the Revised Code, and a hospital, first-aid station, or
clinic at which blood is withdrawn from a person pursuant to
this section or section 1547.111 of the Revised Code, is immune
from criminal and civil liability based upon a claim of assault

and battery or any other claim that is not a claim of
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malpractice, for any act performed in withdrawing blood from the
person. The immunity provided in this division also extends to
an emergency medical service organization that employs an
emergency medical technician-intermediates_or an emergency
medical technician-paramedic who withdraws blood under this
section. The immunity provided in this division is not available
to a person who withdraws blood if the person engages in willful

or wanton misconduct.

+H—(I) Division (A) (6) of this section does not apply to
a person who operates or is in physical control of a vessel
underway or manipulates any water skis, aquaplane, or similar
device while the person has a concentration of a listed
controlled substance or a listed metabolite of a controlled
substance in the person's whole blood, blood serum or plasma, or
urine that equals or exceeds the amount specified in that

division, if both of the following apply:

(1) The person obtained the controlled substance pursuant
to a prescription issued by a licensed health professional

authorized to prescribe drugs.

(2) The person injected, ingested, or inhaled the
controlled substance in accordance with the health

professional's directions.

53— (J) As used in this section and section 1547.111 of

the Revised Code:

(1) "Equivalent offense" has the same meaning as in

section 4511.181 of the Revised Code.

(2) "National highway traffic safety administration" has

the same meaning as in section 4511.19 of the Revised Code.

(3) "Operate" means that a vessel is being used on the
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waters in this state when the vessel is not securely affixed to 404
a dock or to shore or to any permanent structure to which the 405
vessel has the right to affix or that a vessel is not anchored 406
in a designated anchorage area or boat camping area that is 407
established by the United States coast guard, this state, or a 408
political subdivision and in which the vessel has the right to 409
anchor. 410

(4) "Controlled substance" and "marihuana" have the same 411
meanings as in section 3719.01 of the Revised Code. 412

(5) "Cocaine" and "L.S.D." have the same meanings as in 413
section 2925.01 of the Revised Code. 414

(6) "Equivalent offense that is watercraft-related" means 415
an equivalent offense that is one of the following: 416

(a) A violation of division (A) or (B) of this section; 417

(b) A violation of a municipal ordinance prohibiting a 418
person from operating or being in physical control of any vessel 419
underway or from manipulating any water skis, aquaplane, or 420
similar device on the waters of this state while under the 421
influence of alcohol, a drug of abuse, or a combination of them 422
or prohibiting a person from operating or being in physical 423
control of any vessel underway or from manipulating any water 424
skis, aquaplane, or similar device on the waters of this state 425
with a prohibited concentration of alcohol, a controlled 426
substance, or a metabolite of a controlled substance in the 427
whole blood, blood serum or plasma, breath, or urine; 428

(c) A violation of an existing or former municipal 429
ordinance, law of another state, or law of the United States 430
that is substantially equivalent to division (A) or (B) of this 431

section; 432



S. B. No. 26
As Introduced

(d) A violation of a former law of this state that was

substantially equivalent to division (A) or (B) of this section.

(7) "Emergency medical technician-intermediate" and
"emergency medical technician-paramedic" have the same meanings

as in section 4765.01 of the Revised Code.

Sec. 3701.143. (A) As used in this section, "drug of

abuse" has the same meaning as in section 4506.01 of the Revised

Code.

(B) For purposes of sections 1547.11, 4511.19, and
4511.194 of the Revised Code, the director of health shall
determine, or cause to be determined, techniques or methods for
chemically analyzing a person's whole blood, blood serum or
plasma, urine, breath, or other bodily substance in order to
ascertain the amount of alcohol, a drug of abuse, controlled
substance, metabolite of a controlled substance, or combination
of them in the person's whole blood, blood serum or plasma,
urine, breath, or other bodily substance. The director shall
approve satisfactory techniques or methods, ascertain the
qualifications of individuals to conduct such analyses, and
issue permits to qualified persons authorizing them to perform
such analyses. Such permits shall be subject to termination or

revocation at the discretion of the director.
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(C) (1) The authority granted under this section, and any

rules adopted pursuant to that authority, does not affect,

impair, or limit the admissibility of any evidence regarding

either of the following that is otherwise admissible under the

Rules of Evidence:
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(a) Any evidence or testimony regarding the analysis of a 462
person's whole blood, blood serum or plasma, urine, breath, or 463
other bodily substance under this section, division (D) (1) (b) of 464
section 1547.11, or division (D) (1) (b) of section 4511.19 of the 465
Revised Code; 466

(b) Any evidence or testimony regarding the method, 467
process, reliability, or equipment used in the process of 468
analyzing a person's whole blood, blood serum or plasma, urine, 469
breath, or other bodily substance under this section, division 470
(D) (1) (b) of section 1547.11, or division (D) (1) (b) of section 471
4511.19 of the Revised Code. 472

Any evidence or testimony proposed to be admitted under 473
this section, and any evidence or testimony admitted under this 474
section, is subject to division (D) (1) (¢c) of section 1547.11 or 475
division (D) (1) (c) of section 4511.19 of the Revised Code, as 476
applicable. 477

Sec. 4511.19. (A) (1) No person shall operate any vehicle, 478
streetcar, or trackless trolley within this state, if, at the 479
time of the operation, any of the following apply: 480

(a) The person is under the influence of alcohol, a drug 481
of abuse, or a combination of them. 482

(b) The person has a concentration of eight-hundredths of 483
one per cent or more but less than seventeen-hundredths of one 484
per cent by weight per unit volume of alcohol in the person's 485
whole blood. 486

(c) The person has a concentration of ninety-six- 487
thousandths of one per cent or more but less than two hundred 488
four-thousandths of one per cent by weight per unit volume of 489

alcohol in the person's blood serum or plasma. 490
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(d) The person has a concentration of eight-hundredths of
one gram or more but less than seventeen-hundredths of one gram
by weight of alcohol per two hundred ten liters of the person's

breath.

(e) The person has a concentration of eleven-hundredths of
one gram or more but less than two hundred thirty-eight-
thousandths of one gram by weight of alcohol per one hundred

milliliters of the person's urine.

(f) The person has a concentration of seventeen-hundredths
of one per cent or more by weight per unit volume of alcohol in

the person's whole blood.

(g) The person has a concentration of two hundred four-
thousandths of one per cent or more by weight per unit volume of

alcohol in the person's blood serum or plasma.

(h) The person has a concentration of seventeen-hundredths
of one gram or more by weight of alcohol per two hundred ten

liters of the person's breath.

(1) The person has a concentration of two hundred thirty-
eight-thousandths of one gram or more by weight of alcohol per

one hundred milliliters of the person's urine.

(j) Except as provided in division (K) of this section,
the person has a concentration of any of the following
controlled substances or metabolites of a controlled substance
in the person's whole blood, blood serum or plasma, or urine

that equals or exceeds any of the following:

(1) The person has a concentration of amphetamine in the
person's urine of at least five hundred nanograms of amphetamine
per milliliter of the person's urine or has a concentration of

amphetamine in the person's whole blood or blood serum or plasma
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of at least one hundred nanograms of amphetamine per milliliter 520
of the person's whole blood or blood serum or plasma. 521

(ii) The person has a concentration of cocaine in the 522
person's urine of at least one hundred fifty nanograms of 523
cocaine per milliliter of the person's urine or has a 524
concentration of cocaine in the person's whole blood or blood 525
serum or plasma of at least fifty nanograms of cocaine per 526
milliliter of the person's whole blood or blood serum or plasma. 527

(iii) The person has a concentration of cocaine metabolite 528
in the person's urine of at least one hundred fifty nanograms of 529
cocaine metabolite per milliliter of the person's urine or has a 530
concentration of cocaine metabolite in the person's whole blood 531
or blood serum or plasma of at least fifty nanograms of cocaine 532
metabolite per milliliter of the person's whole blood or blood 533
serum or plasma. 534

(iv) The person has a concentration of heroin in the 535
person's urine of at least two thousand nanograms of heroin per 536
milliliter of the person's urine or has a concentration of 537
heroin in the person's whole blood or blood serum or plasma of 538
at least fifty nanograms of heroin per milliliter of the 539
person's whole blood or blood serum or plasma. 540

(v) The person has a concentration of heroin metabolite 541
(6-monoacetyl morphine) in the person's urine of at least ten 542
nanograms of heroin metabolite (6-monoacetyl morphine) per 543
milliliter of the person's urine or has a concentration of 544
heroin metabolite (6-monoacetyl morphine) in the person's whole 545
blood or blood serum or plasma of at least ten nanograms of 546
heroin metabolite (6-monoacetyl morphine) per milliliter of the 547

person's whole blood or blood serum or plasma. 548
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549

in the

The person has a concentration of L.S.D.

(vi)

per 550
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person's urine of at least twenty-
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milliliter of the person's urine or a concentration of L.S.D.

552
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per milliliter of the person's whole 553

ten nanograms of L.S.D.
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the person's urine of at least five hundred nanograms of
methamphetamine per milliliter of the person's urine or has a
concentration of methamphetamine in the person's whole blood or
blood serum or plasma of at least one hundred nanograms of
methamphetamine per milliliter of the person's whole blood or

blood serum or plasma.

4te—(viii) The person has a concentration of phencyclidine
in the person's urine of at least twenty-five nanograms of
phencyclidine per milliliter of the person's urine or has a
concentration of phencyclidine in the person's whole blood or
blood serum or plasma of at least ten nanograms of phencyclidine
per milliliter of the person's whole blood or blood serum or

plasma.

=—(ix) The state board of pharmacy has adopted a rule
pursuant to section 4729.041 of the Revised Code that specifies
the amount of salvia divinorum and the amount of salvinorin A
that constitute concentrations of salvia divinorum and
salvinorin A in a person's urine, in a person's whole blood, or
in a person's blood serum or plasma at or above which the person
is impaired for purposes of operating any vehicle, streetcar, or
trackless trolley within this state, the rule is in effect, and
the person has a concentration of salvia divinorum or salvinorin
A of at least that amount so specified by rule in the person's
urine, in the person's whole blood, or in the person's blood

serum or plasma.

(2) No person who, within twenty years of the conduct
described in division (A) (2) (a) of this section, previously has
been convicted of or pleaded guilty to a violation of this
division, a violation of division (A) (1) or (B) of this section,

or any other equivalent offense shall do both of the following:
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(a) Operate any vehicle, streetcar, or trackless trolley
within this state while under the influence of alcohol, a drug

of abuse, or a combination of them;

(b) Subsequent to being arrested for operating the
vehicle, streetcar, or trackless trolley as described in
division (A) (2) (a) of this section, being asked by a law
enforcement officer to submit to a chemical test or tests under
section 4511.191 of the Revised Code, and being advised by the
officer in accordance with section 4511.192 of the Revised Code
of the consequences of the person's refusal or submission to the

test or tests, refuse to submit to the test or tests.

(B) No person under twenty-one years of age shall operate
any vehicle, streetcar, or trackless trolley within this state,

if, at the time of the operation, any of the following apply:

(1) The person has a concentration of at least two-
hundredths of one per cent but less than eight-hundredths of one
per cent by weight per unit volume of alcohol in the person's

whole blood.

(2) The person has a concentration of at least three-
hundredths of one per cent but less than ninety-six-thousandths
of one per cent by weight per unit volume of alcohol in the

person's blood serum or plasma.

(3) The person has a concentration of at least two-
hundredths of one gram but less than eight-hundredths of one
gram by weight of alcohol per two hundred ten liters of the

person's breath.

(4) The person has a concentration of at least twenty-
eight one-thousandths of one gram but less than eleven-

hundredths of one gram by weight of alcohol per one hundred
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milliliters of the person's urine.

(C) In any proceeding arising out of one incident, a
person may be charged with a violation of division (A) (1) (a) or
(A) (2) and a violation of division (B) (1), (2), or (3) of this
section, but the person may not be convicted of more than one

violation of these divisions.

(D) (1) (a) In any criminal prosecution or juvenile court
proceeding for a violation of division (A) (1) (a) of this section
or for an equivalent offense that is vehicle-related, the result
of any test of any blood or urine withdrawn and analyzed at any
health care provider, as defined in section 2317.02 of the
Revised Code, may be admitted with expert testimony to be
considered with any other relevant and competent evidence in

determining the guilt or innocence of the defendant.

(b) In any criminal prosecution or juvenile court
proceeding for a violation of division (A) or (B) of this
section or for an equivalent offense that is vehicle-related,
the court may admit evidence on the concentration of alcohol,
drugs of abuse, controlled substances, metabolites of a
controlled substance, or a combination of them in the
defendant's whole blood, blood serum or plasma, breath, urine,
or other bodily substance at the time of the alleged violation
as shown by chemical analysis of the substance withdrawn within
three hours of the time of the alleged violation. The three-hour
time limit specified in this division regarding the admission of
evidence does not extend or affect the two-hour time limit
specified in division (A) of section 4511.192 of the Revised
Code as the maximum period of time during which a person may
consent to a chemical test or tests as described in that

section. The court may admit evidence on the concentration of
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alcohol, drugs of abuse, or a combination of them as described 667
in this division when a person submits to a blood, breath, 668
urine, or other bodily substance test at the request of a law 669
enforcement officer under section 4511.191 of the Revised Code 670
or a blood or urine sample is obtained pursuant to a search 671
warrant. Only a physician, a registered nurse, an emergency 672
medical technician-intermediate, an emergency medical 673
technician-paramedic, or a qualified technician, chemist, or 674
phlebotomist shall withdraw a blood sample for the purpose of 675
determining the alcohol, drug, controlled substance, metabolite 676
of a controlled substance, or combination content of the whole 677
blood, blood serum, or blood plasma. This limitation does not 678
apply to the taking of breath or urine specimens. A person 679
authorized to withdraw blood under this division may refuse to 680
withdraw blood under this division, if in that person's opinion, 681
the physical welfare of the person would be endangered by the 682
withdrawing of blood. 683

The bodily substance withdrawn under division (D) (1) (b) of 684
this section shall be analyzed in accordance with methods 685
approved by the director of health by an individual possessing a 686
valid permit issued by the director pursuant to section 3701.143 687
of the Revised Code. 688

43— (c) (1) Any evidence or testimony proposed to be 689
admitted under division (D) (1) (b) of this section is subiject to 690
the Rules of Evidence, including Evid. R. 702 regarding expert 691
testimony. 692

(ii) The admissibility of any evidence or testimony under 693
division (D) (1) (b) of this section regarding the concentration 694
of alcohol, a drug of abuse, or a combination of them in a 695

person's whole blood, blood serum or plasma, urine, breath, or 696
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other bodily substance does not affect, impair, or limit the 697
admissibility of either of the following that is otherwise 698
admissible under the Rules of Evidence: 699

(I) Any evidence or testimony regarding the analysis of a 700
person's whole blood, blood serum or plasma, urine, breath, or 701
other bodily substance under section 3701.143 of the Revised 702
Code; 703

(IT) Any evidence or testimony regarding the method, 704
process, reliability, or equipment used in the process of 705
analyzing a person's whole blood, blood serum or plasma, urine, 706
breath, or other bodily substance under section 3701.143 of the 707
Revised Code. 708

The trier of fact shall give any evidence or testimony 709
admitted by the court under division (D) (1) (¢) of this section 710
whatever weight the trier of fact considers to be appropriate. 711

(d) As used in division (D) (1) (b) of this section, 712
"emergency medical technician-intermediate" and "emergency 713
medical technician-paramedic" have the same meanings as in 714
section 4765.01 of the Revised Code. 715

(2) In a criminal prosecution or juvenile court proceeding 716
for a violation of division (A) of this section or for an 717
equivalent offense that is vehicle-related, if there was at the 718
time the bodily substance was withdrawn a concentration of less 719
than the applicable concentration of alcohol specified in 720
divisions (A) (1) (b), (c), (d), and (e) of this section or less 721
than the applicable concentration of a listed controlled 722
substance or a listed metabolite of a controlled substance 723
specified for a violation of division (A) (1) (j) of this section, 724

that fact may be considered with other competent evidence in 725
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determining the guilt or innocence of the defendant. This
division does not limit or affect a criminal prosecution or
juvenile court proceeding for a violation of division (B) of
this section or for an equivalent offense that is substantially

equivalent to that division.

(3) Upon the request of the person who was tested, the
results of the chemical test shall be made available to the
person or the person's attorney, immediately upon the completion

of the chemical test analysis.

If the chemical test was obtained pursuant to division (D)
(1) (b) of this section, the person tested may have a physician,
a registered nurse, or a qualified technician, chemist, or
phlebotomist of the person's own choosing administer a chemical
test or tests, at the person's expense, in addition to any
administered at the request of a law enforcement officer. If the
person was under arrest as described in division (A) (5) of
section 4511.191 of the Revised Code, the arresting officer
shall advise the person at the time of the arrest that the
person may have an independent chemical test taken at the
person's own expense. If the person was under arrest other than
described in division (A) (5) of section 4511.191 of the Revised
Code, the form to be read to the person to be tested, as
required under section 4511.192 of the Revised Code, shall state
that the person may have an independent test performed at the
person's expense. The failure or inability to obtain an
additional chemical test by a person shall not preclude the
admission of evidence relating to the chemical test or tests

taken at the request of a law enforcement officer.

(4) (a) As used in divisions (D) (4) (b) and (c) of this

section, "national highway traffic safety administration" means
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the national highway traffic safety administration established
as an administration of the United States department of

transportation under 96 Stat. 2415 (1983), 49 U.S.C.A. 105.

(b) In any criminal prosecution or juvenile court
proceeding for a violation of division (A) or (B) of this
section, of a municipal ordinance relating to operating a
vehicle while under the influence of alcohol, a drug of abuse,
or alcohol and a drug of abuse, or of a municipal ordinance
relating to operating a vehicle with a prohibited concentration
of alcohol, a controlled substance, or a metabolite of a
controlled substance in the whole blood, blood serum or plasma,
breath, or urine, if a law enforcement officer has administered
a field sobriety test to the operator of the vehicle involved in
the violation and if it is shown by clear and convincing
evidence that the officer administered the test in substantial
compliance with the testing standards for any reliable,
credible, and generally accepted field sobriety tests that were
in effect at the time the tests were administered, including,
but not limited to, any testing standards then in effect that
were set by the national highway traffic safety administration,

all of the following apply:

(1) The officer may testify concerning the results of the

field sobriety test so administered.

(ii) The prosecution may introduce the results of the
field sobriety test so administered as evidence in any
proceedings in the criminal prosecution or juvenile court

proceeding.

(iii) If testimony is presented or evidence is introduced
under division (D) (4) (b) (1) or (ii) of this section and if the

testimony or evidence is admissible under the Rules of Evidence,
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the court shall admit the testimony or evidence and the trier of
fact shall give it whatever weight the trier of fact considers

to be appropriate.

(c) Division (D) (4) (b) of this section does not limit or
preclude a court, in its determination of whether the arrest of
a person was supported by probable cause or its determination of
any other matter in a criminal prosecution or juvenile court
proceeding of a type described in that division, from
considering evidence or testimony that is not otherwise

disallowed by division (D) (4) (b) of this section.

(5) (a) A trier of fact may infer that a person is under

the influence of marihuana in violation of division (&) (1) (a) of

this section if any of the following apply:

(1) The person has a concentration of at least twentyv-five

nanograms of delta-9-tetrahvdrocannibinol per milliliter of the

person's urine.

(ii) The person has a concentration of at least five

nanograms of delta-9-tetrahyvdrocannibinol per milliliter of the

person's whole blood or blood serum or plasma.

(b) (i) If the court admits any evidence or testimony

submitted by the prosecution under division (D) (1) (b) of this

section that demonstrates that a person had a concentration of

delta-9-tetrahydrocannibinol that exceeds one of the levels

specified in division (D) (5) (a) of this section, the trier of

fact may, without expert testimony, infer that the person was

under the influence of marihuana in violation of division (A) (1)

(a) of this section.

(ii) The inference that a person was under the influence

of marihuana in violation of division (A) (1) (a) of this section
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may be supported or rebutted by either party with any evidence

or testimony that complies with the Rules of Evidence.

(c) In determining whether a person was under the

influence of marihuana, the trier of fact shall consider all

relevant and competent evidence, including the inference, and

give the evidence whatever weight the trier of fact considers to

be appropriate.

(E) (1) Subject to division (E) (3) of this section, in any
criminal prosecution or Jjuvenile court proceeding for a
violation of division (A) (1) (b), (c), (d), (e), (£), (g), (h),
(i), or (j) or (B) (1), (2), (3), or (4) of this section or for
an equivalent offense that is substantially equivalent to any of
those divisions, a laboratory report from any laboratory
personnel issued a permit by the department of health
authorizing an analysis as described in this division that
contains an analysis of the whole blood, blood serum or plasma,
breath, urine, or other bodily substance tested and that
contains all of the information specified in this division shall
be admitted as prima-facie evidence of the information and
statements that the report contains. The laboratory report shall

contain all of the following:

(a) The signature, under oath, of any person who performed

the analysis;

(b) Any findings as to the identity and quantity of
alcohol, a drug of abuse, a controlled substance, a metabolite
of a controlled substance, or a combination of them that was

found;

(c) A copy of a notarized statement by the laboratory

director or a designee of the director that contains the name of
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each certified analyst or test performer involved with the
report, the analyst's or test performer's employment
relationship with the laboratory that issued the report, and a
notation that performing an analysis of the type involved is

part of the analyst's or test performer's regular duties;

(d) An outline of the analyst's or test performer's
education, training, and experience in performing the type of
analysis involved and a certification that the laboratory
satisfies appropriate quality control standards in general and,
in this particular analysis, under rules of the department of

health.

(2) Notwithstanding any other provision of law regarding
the admission of evidence, a report of the type described in
division (E) (1) of this section is not admissible against the
defendant to whom it pertains in any proceeding, other than a
preliminary hearing or a grand jury proceeding, unless the
prosecutor has served a copy of the report on the defendant's

attorney or, if the defendant has no attorney, on the defendant.

(3) A report of the type described in division (E) (1) of
this section shall not be prima-facie evidence of the contents,
identity, or amount of any substance if, within seven days after
the defendant to whom the report pertains or the defendant's
attorney receives a copy of the report, the defendant or the
defendant's attorney demands the testimony of the person who
signed the report. The judge in the case may extend the seven-

day time limit in the interest of justice.

(F) Except as otherwise provided in this division, any
physician, registered nurse, emergency medical technician-
intermediate, emergency medical technician-paramedic, or

qualified technician, chemist, or phlebotomist who withdraws

Page 30

844
845
846
847
848

849
850
851
852
853
854

855
856
857
858
859
860
861

862
863
864
865
866
867
868
869

870
871
872
873



S. B. No. 26
As Introduced

blood from a person pursuant to this section or section 4511.191
or 4511.192 of the Revised Code, and any hospital, first-aid
station, or clinic at which blood is withdrawn from a person
pursuant to this section or section 4511.191 or 4511.192 of the
Revised Code, is immune from criminal liability and civil
liability based upon a claim of assault and battery or any other
claim that is not a claim of malpractice, for any act performed
in withdrawing blood from the person. The immunity provided in
this division also extends to an emergency medical service
organization that employs an emergency medical technician-
intermediate or emergency medical technician-paramedic who
withdraws blood under this section. The immunity provided in
this division is not available to a person who withdraws blood

if the person engages in willful or wanton misconduct.

As used in this division, "emergency medical technician-
intermediate" and "emergency medical technician-paramedic" have

the same meanings as in section 4765.01 of the Revised Code.

(G) (1) Whoever violates any provision of divisions (A) (1)
(a) to (i) or (A) (2) of this section is guilty of operating a
vehicle under the influence of alcohol, a drug of abuse, or a
combination of them. Whoever violates division (A) (1) (j) of this
section is guilty of operating a vehicle while under the
influence of a listed controlled substance or a listed
metabolite of a controlled substance. The court shall sentence
the offender for either offense under Chapter 2929. of the
Revised Code, except as otherwise authorized or required by

divisions (G) (1) (a) to (e) of this section:

(a) Except as otherwise provided in division (G) (1) (b),
(c), (d), or (e) of this section, the offender is guilty of a

misdemeanor of the first degree, and the court shall sentence

Page 31

874
875
876
877
878
879
880
881
882
883
884
885
886
887

888
889
890

891
892
893
894
895
896
897
898
899
900

901
902
903



S. B. No. 26
As Introduced

the offender to all of the following:

(i) If the sentence is being imposed for a violation of
division (A) (1) (a), (b), (c), (d), (e), or (j) of this section,
a mandatory jail term of three consecutive days. As used in this
division, three consecutive days means seventy-two consecutive
hours. The court may sentence an offender to both an
intervention program and a jail term. The court may impose a
jailil term in addition to the three-day mandatory jail term or
intervention program. However, in no case shall the cumulative

jail term imposed for the offense exceed six months.

The court may suspend the execution of the three-day jail
term under this division if the court, in lieu of that suspended
term, places the offender under a community control sanction
pursuant to section 2929.25 of the Revised Code and requires the
offender to attend, for three consecutive days, a drivers'
intervention program certified under section 5119.38 of the
Revised Code. The court also may suspend the execution of any
part of the three-day jail term under this division if it places
the offender under a community control sanction pursuant to
section 2929.25 of the Revised Code for part of the three days,
requires the offender to attend for the suspended part of the
term a drivers' intervention program so certified, and sentences
the offender to a jail term equal to the remainder of the three
consecutive days that the offender does not spend attending the
program. The court may require the offender, as a condition of
community control and in addition to the required attendance at
a drivers' intervention program, to attend and satisfactorily
complete any treatment or education programs that comply with
the minimum standards adopted pursuant to Chapter 5119. of the
Revised Code by the director of mental health and addiction

services that the operators of the drivers' intervention program
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determine that the offender should attend and to report
periodically to the court on the offender's progress in the
programs. The court also may impose on the offender any other

conditions of community control that it considers necessary.

If the court grants unlimited driving privileges to a
first-time offender under section 4510.022 of the Revised Code,
all penalties imposed upon the offender by the court under
division (G) (1) (a) (i) of this section for the offense apply,
except that the court shall suspend any mandatory or additional
jail term imposed by the court under division (G) (1) (a) (1) of
this section upon granting unlimited driving privileges in

accordance with section 4510.022 of the Revised Code.

(ii) If the sentence is being imposed for a violation of
division (A) (1) (f), (g), (h), or (i) or division (A) (2) of this
section, except as otherwise provided in this division, a
mandatory jail term of at least three consecutive days and a
requirement that the offender attend, for three consecutive
days, a drivers' intervention program that is certified pursuant
to section 5119.38 of the Revised Code. As used in this
division, three consecutive days means seventy-two consecutive
hours. If the court determines that the offender is not
conducive to treatment in a drivers' intervention program, if
the offender refuses to attend a drivers' intervention program,
or if the jail at which the offender is to serve the jail term
imposed can provide a driver's intervention program, the court
shall sentence the offender to a mandatory jail term of at least

six consecutive days.

If the court grants unlimited driving privileges to a
first-time offender under section 4510.022 of the Revised Code,

all penalties imposed upon the offender by the court under
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division (G) (1) (a) (ii) of this section for the offense apply,
except that the court shall suspend any mandatory or additional
jail term imposed by the court under division (G) (1) (a) (ii) of
this section upon granting unlimited driving privileges in

accordance with section 4510.022 of the Revised Code.

The court may require the offender, under a community
control sanction imposed under section 2929.25 of the Revised
Code, to attend and satisfactorily complete any treatment or
education programs that comply with the minimum standards
adopted pursuant to Chapter 5119. of the Revised Code by the
director of mental health and addiction services, in addition to
the required attendance at drivers' intervention program, that
the operators of the drivers' intervention program determine
that the offender should attend and to report periodically to
the court on the offender's progress in the programs. The court
also may impose any other conditions of community control on the

offender that it considers necessary.

(1ii) In all cases, a fine of not less than three hundred
seventy-five and not more than one thousand seventy-five

dollars;

(iv) In all cases, a suspension of the offender's driver's
or commercial driver's license or permit or nonresident
operating privilege for a definite period of one to three years.
The court may grant limited driving privileges relative to the
suspension under sections 4510.021 and 4510.13 of the Revised
Code. The court may grant unlimited driving privileges with an
ignition interlock device relative to the suspension and may
reduce the period of suspension as authorized under section

4510.022 of the Revised Code.

(b) Except as otherwise provided in division (G) (1) (e) of
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this section, an offender who, within ten years of the offense,
previously has been convicted of or pleaded guilty to one
violation of division (A) or (B) of this section or one other
equivalent offense is guilty of a misdemeanor of the first
degree. The court shall sentence the offender to all of the

following:

(i) If the sentence is being imposed for a violation of
division (A) (1) (a), (b), (c), (d), (e), or (j) of this section,
a mandatory Jjail term of ten consecutive days. The court shall
impose the ten-day mandatory jail term under this division
unless, subject to division (G) (3) of this section, it instead
imposes a sentence under that division consisting of both a jail
term and a term of house arrest with electronic monitoring, with
continuous alcohol monitoring, or with both electronic
monitoring and continuous alcohol monitoring. The court may
impose a jail term in addition to the ten-day mandatory jail
term. The cumulative jail term imposed for the offense shall not

exceed six months.

In addition to the jail term or the term of house arrest
with electronic monitoring or continuous alcohol monitoring or
both types of monitoring and jail term, the court shall require
the offender to be assessed by a community addiction services
provider that is authorized by section 5119.21 of the Revised
Code, subject to division (I) of this section, and shall order
the offender to follow the treatment recommendations of the
services provider. The purpose of the assessment is to determine
the degree of the offender's alcohol usage and to determine
whether or not treatment is warranted. Upon the request of the
court, the services provider shall submit the results of the
assessment to the court, including all treatment recommendations

and clinical diagnoses related to alcohol use.
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(ii) If the sentence is being imposed for a violation of
division (A) (1) (f), (g), (h), or (i) or division (A) (2) of this
section, except as otherwise provided in this division, a
mandatory jail term of twenty consecutive days. The court shall
impose the twenty-day mandatory jail term under this division
unless, subject to division (G) (3) of this section, it instead
imposes a sentence under that division consisting of both a jail
term and a term of house arrest with electronic monitoring, with
continuous alcohol monitoring, or with both electronic
monitoring and continuous alcohol monitoring. The court may
impose a jail term in addition to the twenty-day mandatory jail
term. The cumulative jail term imposed for the offense shall not

exceed six months.

In addition to the jail term or the term of house arrest
with electronic monitoring or continuous alcohol monitoring or
both types of monitoring and jail term, the court shall require
the offender to be assessed by a community addiction service
provider that is authorized by section 5119.21 of the Revised
Code, subject to division (I) of this section, and shall order
the offender to follow the treatment recommendations of the
services provider. The purpose of the assessment is to determine
the degree of the offender's alcohol usage and to determine
whether or not treatment is warranted. Upon the request of the
court, the services provider shall submit the results of the
assessment to the court, including all treatment recommendations

and clinical diagnoses related to alcohol use.

(iii) In all cases, notwithstanding the fines set forth in
Chapter 2929. of the Revised Code, a fine of not less than five
hundred twenty-five and not more than one thousand six hundred

twenty-five dollars;
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(iv) In all cases, a suspension of the offender's driver's
license, commercial driver's license, temporary instruction
permit, probationary license, or nonresident operating privilege
for a definite period of one to seven years. The court may grant
limited driving privileges relative to the suspension under

sections 4510.021 and 4510.13 of the Revised Code.

(v) In all cases, if the vehicle is registered in the
offender's name, immobilization of the wvehicle involved in the
offense for ninety days in accordance with section 4503.233 of
the Revised Code and impoundment of the license plates of that

vehicle for ninety days.

(c) Except as otherwise provided in division (G) (1) (e) of
this section, an offender who, within ten years of the offense,
previously has been convicted of or pleaded guilty to two
violations of division (A) or (B) of this section or other
equivalent offenses is guilty of a misdemeanor. The court shall

sentence the offender to all of the following:

(i) If the sentence is being imposed for a violation of
division (A) (1) (a), (b), (c), (d), (e), or (j) of this section,
a mandatory jail term of thirty consecutive days. The court
shall impose the thirty-day mandatory jail term under this
division unless, subject to division (G) (3) of this section, it
instead imposes a sentence under that division consisting of
both a jail term and a term of house arrest with electronic
monitoring, with continuous alcohol monitoring, or with both
electronic monitoring and continuous alcohol monitoring. The
court may impose a jail term in addition to the thirty-day
mandatory jail term. Notwithstanding the jail terms set forth in
sections 2929.21 to 2929.28 of the Revised Code, the additional

jail term shall not exceed one year, and the cumulative jail
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term imposed for the offense shall not exceed one year.

(ii) If the sentence is being imposed for a violation of
division (A) (1) (f), (g9), (h), or (i) or division (A) (2) of this
section, a mandatory jail term of sixty consecutive days. The
court shall impose the sixty-day mandatory Jjail term under this
division unless, subject to division (G) (3) of this section, it
instead imposes a sentence under that division consisting of
both a jail term and a term of house arrest with electronic
monitoring, with continuous alcohol monitoring, or with both
electronic monitoring and continuous alcohol monitoring. The
court may impose a jail term in addition to the sixty-day
mandatory jail term. Notwithstanding the jail terms set forth in
sections 2929.21 to 2929.28 of the Revised Code, the additional
jail term shall not exceed one year, and the cumulative jail

term imposed for the offense shall not exceed one year.

(iii) In all cases, notwithstanding the fines set forth in
Chapter 2929. of the Revised Code, a fine of not less than eight
hundred fifty and not more than two thousand seven hundred fifty

dollars;

(iv) In all cases, a suspension of the offender's driver's
license, commercial driver's license, temporary instruction
permit, probationary license, or nonresident operating privilege
for a definite period of two to twelve years. The court may
grant limited driving privileges relative to the suspension

under sections 4510.021 and 4510.13 of the Revised Code.

(v) In all cases, if the vehicle is registered in the
offender's name, criminal forfeiture of the vehicle involved in
the offense in accordance with section 4503.234 of the Revised
Code. Division (G) (6) of this section applies regarding any

vehicle that is subject to an order of criminal forfeiture under
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this division.

(vi) In all cases, the court shall order the offender to
participate with a community addiction services provider
authorized by section 5119.21 of the Revised Code, subject to
division (I) of this section, and shall order the offender to
follow the treatment recommendations of the services provider.
The operator of the services provider shall determine and assess
the degree of the offender's alcohol dependency and shall make
recommendations for treatment. Upon the request of the court,
the services provider shall submit the results of the assessment
to the court, including all treatment recommendations and

clinical diagnoses related to alcohol use.

(d) Except as otherwise provided in division (G) (1) (e) of
this section, an offender who, within ten years of the offense,
previously has been convicted of or pleaded guilty to three or
four violations of division (A) or (B) of this section or other
equivalent offenses or an offender who, within twenty years of
the offense, previously has been convicted of or pleaded guilty
to five or more violations of that nature is guilty of a felony
of the fourth degree. The court shall sentence the offender to

all of the following:

(1) If the sentence is being imposed for a violation of
division (A) (1) (a), (b), (c), (d), (e), or (j) of this section,
a mandatory prison term of one, two, three, four, or five years
as required by and in accordance with division (G) (2) of section
2929.13 of the Revised Code if the offender also is convicted of
or also pleads guilty to a specification of the type described
in section 2941.1413 of the Revised Code or, in the discretion
of the court, either a mandatory term of local incarceration of

sixty consecutive days in accordance with division (G) (1) of
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section 2929.13 of the Revised Code or a mandatory prison term
of sixty consecutive days in accordance with division (G) (2) of
that section if the offender is not convicted of and does not
plead guilty to a specification of that type. If the court
imposes a mandatory term of local incarceration, it may impose a
jail term in addition to the sixty-day mandatory term, the
cumulative total of the mandatory term and the jail term for the
offense shall not exceed one year, and, except as provided in
division (A) (1) of section 2929.13 of the Revised Code, no
prison term is authorized for the offense. If the court imposes
a mandatory prison term, notwithstanding division (A) (4) of
section 2929.14 of the Revised Code, it also may sentence the
offender to a definite prison term that shall be not less than
six months and not more than thirty months and the prison terms
shall be imposed as described in division (G) (2) of section
2929.13 of the Revised Code. If the court imposes a mandatory
prison term or mandatory prison term and additional prison term,
in addition to the term or terms so imposed, the court also may
sentence the offender to a community control sanction for the
offense, but the offender shall serve all of the prison terms so

imposed prior to serving the community control sanction.

(ii) If the sentence is being imposed for a violation of
division (A) (1) (£), (g9), (h), or (i) or division (A) (2) of this
section, a mandatory prison term of one, two, three, four, or
five years as required by and in accordance with division (G) (2)
of section 2929.13 of the Revised Code if the offender also is
convicted of or also pleads guilty to a specification of the
type described in section 2941.1413 of the Revised Code or, in
the discretion of the court, either a mandatory term of local
incarceration of one hundred twenty consecutive days in

accordance with division (G) (1) of section 2929.13 of the
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Revised Code or a mandatory prison term of one hundred twenty
consecutive days in accordance with division (G) (2) of that
section if the offender is not convicted of and does not plead
guilty to a specification of that type. If the court imposes a
mandatory term of local incarceration, it may impose a jail term
in addition to the one hundred twenty-day mandatory term, the
cumulative total of the mandatory term and the jail term for the
offense shall not exceed one year, and, except as provided in
division (A) (1) of section 2929.13 of the Revised Code, no
prison term is authorized for the offense. If the court imposes
a mandatory prison term, notwithstanding division (A) (4) of
section 2929.14 of the Revised Code, it also may sentence the
offender to a definite prison term that shall be not less than
six months and not more than thirty months and the prison terms
shall be imposed as described in division (G) (2) of section
2929.13 of the Revised Code. If the court imposes a mandatory
prison term or mandatory prison term and additional prison term,
in addition to the term or terms so imposed, the court also may
sentence the offender to a community control sanction for the
offense, but the offender shall serve all of the prison terms so

imposed prior to serving the community control sanction.

(iii) In all cases, notwithstanding section 2929.18 of the
Revised Code, a fine of not less than one thousand three hundred

fifty nor more than ten thousand five hundred dollars;

(iv) In all cases, a class two license suspension of the
offender's driver's license, commercial driver's license,
temporary instruction permit, probationary license, or
nonresident operating privilege from the range specified in
division (A) (2) of section 4510.02 of the Revised Code. The
court may grant limited driving privileges relative to the

suspension under sections 4510.021 and 4510.13 of the Revised
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Code.

(v) In all cases, if the vehicle is registered in the
offender's name, criminal forfeiture of the vehicle involved in
the offense in accordance with section 4503.234 of the Revised
Code. Division (G) (6) of this section applies regarding any
vehicle that is subject to an order of criminal forfeiture under

this division.

(vi) In all cases, the court shall order the offender to
participate with a community addiction services provider
authorized by section 5119.21 of the Revised Code, subject to
division (I) of this section, and shall order the offender to
follow the treatment recommendations of the services provider.
The operator of the services provider shall determine and assess
the degree of the offender's alcohol dependency and shall make
recommendations for treatment. Upon the request of the court,
the services provider shall submit the results of the assessment
to the court, including all treatment recommendations and

clinical diagnoses related to alcohol use.

(vii) In all cases, if the court sentences the offender to
a mandatory term of local incarceration, in addition to the
mandatory term, the court, pursuant to section 2929.17 of the
Revised Code, may impose a term of house arrest with electronic
monitoring. The term shall not commence until after the offender

has served the mandatory term of local incarceration.

(e) An offender who previously has been convicted of or
pleaded guilty to a violation of division (A) of this section
that was a felony, regardless of when the violation and the
conviction or guilty plea occurred, 1is guilty of a felony of the
third degree. The court shall sentence the offender to all of

the following:
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(1) If the offender is being sentenced for a violation of
division (A) (1) (a), (b), (c), (d), (e), or (j) of this section,
a mandatory prison term of one, two, three, four, or five years
as required by and in accordance with division (G) (2) of section
2929.13 of the Revised Code if the offender also is convicted of
or also pleads guilty to a specification of the type described
in section 2941.1413 of the Revised Code or a mandatory prison
term of sixty consecutive days in accordance with division (G)
(2) of section 2929.13 of the Revised Code i1if the offender is
not convicted of and does not plead guilty to a specification of
that type. The court may impose a prison term in addition to the
mandatory prison term. The cumulative total of a sixty-day
mandatory prison term and the additional prison term for the
offense shall not exceed five years. In addition to the
mandatory prison term or mandatory prison term and additional
prison term the court imposes, the court also may sentence the
offender to a community control sanction for the offense, but
the offender shall serve all of the prison terms so imposed

prior to serving the community control sanction.

(ii) If the sentence is being imposed for a violation of
division (A) (1) (£), (g9), (h), or (i) or division (A) (2) of this
section, a mandatory prison term of one, two, three, four, or
five years as required by and in accordance with division (G) (2)
of section 2929.13 of the Revised Code if the offender also is
convicted of or also pleads guilty to a specification of the
type described in section 2941.1413 of the Revised Code or a
mandatory prison term of one hundred twenty consecutive days in
accordance with division (G) (2) of section 2929.13 of the
Revised Code if the offender is not convicted of and does not
plead guilty to a specification of that type. The court may

impose a prison term in addition to the mandatory prison term.
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The cumulative total of a one hundred twenty-day mandatory
prison term and the additional prison term for the offense shall
not exceed five years. In addition to the mandatory prison term
or mandatory prison term and additional prison term the court
imposes, the court also may sentence the offender to a community
control sanction for the offense, but the offender shall serve
all of the prison terms so imposed prior to serving the

community control sanction.

(iii) In all cases, notwithstanding section 2929.18 of the
Revised Code, a fine of not less than one thousand three hundred

fifty nor more than ten thousand five hundred dollars;

(iv) In all cases, a class two license suspension of the
offender's driver's license, commercial driver's license,
temporary instruction permit, probationary license, or
nonresident operating privilege from the range specified in
division (A) (2) of section 4510.02 of the Revised Code. The
court may grant limited driving privileges relative to the
suspension under sections 4510.021 and 4510.13 of the Revised

Code.

(v) In all cases, if the vehicle is registered in the
offender's name, criminal forfeiture of the vehicle involved in
the offense in accordance with section 4503.234 of the Revised
Code. Division (G) (6) of this section applies regarding any
vehicle that is subject to an order of criminal forfeiture under

this division.

(vi) In all cases, the court shall order the offender to
participate with a community addiction services provider
authorized by section 5119.21 of the Revised Code, subject to
division (I) of this section, and shall order the offender to

follow the treatment recommendations of the services provider.
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The operator of the services provider shall determine and assess
the degree of the offender's alcohol dependency and shall make
recommendations for treatment. Upon the request of the court,
the services provider shall submit the results of the assessment
to the court, including all treatment recommendations and

clinical diagnoses related to alcohol use.

(2) An offender who is convicted of or pleads guilty to a
violation of division (A) of this section and who subsequently
seeks reinstatement of the driver's or occupational driver's
license or permit or nonresident operating privilege suspended
under this section as a result of the conviction or guilty plea
shall pay a reinstatement fee as provided in division (F) (2) of

section 4511.191 of the Revised Code.

(3) If an offender is sentenced to a jail term under
division (G) (1) (b) (1) or (ii) or (G) (1) (c) (1) or (ii) of this
section and if, within sixty days of sentencing of the offender,
the court issues a written finding on the record that, due to
the unavailability of space at the jail where the offender is
required to serve the term, the offender will not be able to
begin serving that term within the sixty-day period following
the date of sentencing, the court may impose an alternative
sentence under this division that includes a term of house
arrest with electronic monitoring, with continuous alcohol
monitoring, or with both electronic monitoring and continuous

alcohol monitoring.

As an alternative to a mandatory jail term of ten
consecutive days required by division (G) (1) (b) (i) of this
section, the court, under this division, may sentence the
offender to five consecutive days in jail and not less than

eighteen consecutive days of house arrest with electronic
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monitoring, with continuous alcohol monitoring, or with both
electronic monitoring and continuous alcohol monitoring. The
cumulative total of the five consecutive days in jail and the
period of house arrest with electronic monitoring, continuous
alcohol monitoring, or both types of monitoring shall not exceed
six months. The five consecutive days in jail do not have to be

served prior to or consecutively to the period of house arrest.

As an alternative to the mandatory jail term of twenty
consecutive days required by division (G) (1) (b) (ii) of this
section, the court, under this division, may sentence the
offender to ten consecutive days in jail and not less than
thirty-six consecutive days of house arrest with electronic
monitoring, with continuous alcohol monitoring, or with both
electronic monitoring and continuous alcohol monitoring. The
cumulative total of the ten consecutive days in jail and the
period of house arrest with electronic monitoring, continuous
alcohol monitoring, or both types of monitoring shall not exceed
six months. The ten consecutive days in jail do not have to be

served prior to or consecutively to the period of house arrest.

As an alternative to a mandatory jail term of thirty
consecutive days required by division (G) (1) (c) (1) of this
section, the court, under this division, may sentence the
offender to fifteen consecutive days in jail and not less than
fifty-five consecutive days of house arrest with electronic
monitoring, with continuous alcohol monitoring, or with both
electronic monitoring and continuous alcohol monitoring. The
cumulative total of the fifteen consecutive days in jail and the
period of house arrest with electronic monitoring, continuous
alcohol monitoring, or both types of monitoring shall not exceed
one year. The fifteen consecutive days in jail do not have to be

served prior to or consecutively to the period of house arrest.
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As an alternative to the mandatory jail term of sixty
consecutive days required by division (G) (1) (c) (ii) of this
section, the court, under this division, may sentence the
offender to thirty consecutive days in jail and not less than
one hundred ten consecutive days of house arrest with electronic
monitoring, with continuous alcohol monitoring, or with both
electronic monitoring and continuous alcohol monitoring. The
cumulative total of the thirty consecutive days in jail and the
period of house arrest with electronic monitoring, continuous
alcohol monitoring, or both types of monitoring shall not exceed
one year. The thirty consecutive days in jail do not have to be

served prior to or consecutively to the period of house arrest.

(4) If an offender's driver's or occupational driver's
license or permit or nonresident operating privilege is
suspended under division (G) of this section and if section
4510.13 of the Revised Code permits the court to grant limited
driving privileges, the court may grant the limited driving
privileges in accordance with that section. If division (A) (7)
of that section requires that the court impose as a condition of
the privileges that the offender must display on the vehicle
that is driven subject to the privileges restricted license
plates that are issued under section 4503.231 of the Revised
Code, except as provided in division (B) of that section, the
court shall impose that condition as one of the conditions of
the limited driving privileges granted to the offender, except
as provided in division (B) of section 4503.231 of the Revised

Code.

(5) Fines imposed under this section for a violation of

division (A) of this section shall be distributed as follows:

(a) Twenty-five dollars of the fine imposed under division

Page 47

1360
1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371

1372
1373
1374
1375
1376
1377
1378
1379
1380
1381
1382
1383
1384
1385
1386

1387
1388

1389



S. B. No. 26
As Introduced

(G) (1) (a) (1ii), thirty-five dollars of the fine imposed under
division (G) (1) (b) (iii), one hundred twenty-three dollars of the
fine imposed under division (G) (1) (c) (iii), and two hundred ten
dollars of the fine imposed under division (G) (1) (d) (iii) or (e)
(iii) of this section shall be paid to an enforcement and
education fund established by the legislative authority of the
law enforcement agency in this state that primarily was
responsible for the arrest of the offender, as determined by the
court that imposes the fine. The agency shall use this share to
pay only those costs it incurs in enforcing this section or a
municipal OVI ordinance and in informing the public of the laws
governing the operation of a vehicle while under the influence
of alcohol, the dangers of the operation of a vehicle under the
influence of alcohol, and other information relating to the
operation of a vehicle under the influence of alcohol and the

consumption of alcoholic beverages.

(b) Fifty dollars of the fine imposed under division (G)
(1) (a) (iii) of this section shall be paid to the political
subdivision that pays the cost of housing the offender during
the offender's term of incarceration. If the offender is being
sentenced for a violation of division (&) (1) (a), (b), (c), (d),
(e), or (j) of this section and was confined as a result of the
offense prior to being sentenced for the offense but is not
sentenced to a term of incarceration, the fifty dollars shall be
paid to the political subdivision that paid the cost of housing
the offender during that period of confinement. The political
subdivision shall use the share under this division to pay or
reimburse incarceration or treatment costs it incurs in housing
or providing drug and alcohol treatment to persons who violate
this section or a municipal OVI ordinance, costs of any

immobilizing or disabling device used on the offender's wvehicle,
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and costs of electronic house arrest equipment needed for

persons who violate this section.

(c) Twenty-five dollars of the fine imposed under division
(G) (1) (a) (1ii) and fifty dollars of the fine imposed under
division (G) (1) (b) (iii) of this section shall be deposited into
the county or municipal indigent drivers' alcohol treatment fund
under the control of that court, as created by the county or
municipal corporation under division (F) of section 4511.191 of

the Revised Code.

(d) One hundred fifteen dollars of the fine imposed under
division (G) (1) (b) (iii), two hundred seventy-seven dollars of
the fine imposed under division (G) (1) (¢) (iii), and four hundred
forty dollars of the fine imposed under division (G) (1) (d) (iii)
or (e) (1iii) of this section shall be paid to the political
subdivision that pays the cost of housing the offender during
the offender's term of incarceration. The political subdivision
shall use this share to pay or reimburse incarceration or
treatment costs it incurs in housing or providing drug and
alcohol treatment to persons who violate this section or a
municipal OVI ordinance, costs for any immobilizing or disabling
device used on the offender's vehicle, and costs of electronic
house arrest equipment needed for persons who violate this

section.

(e) Fifty dollars of the fine imposed under divisions (G)
(1) (a) (1ii), (G) (1) (b) (1i1), (G) (1) (c) (11i1), (G) (1) (d) (iii), and
(G) (1) (e) (1iii) of this section shall be deposited into the
special projects fund of the court in which the offender was
convicted and that is established under division (E) (1) of
section 2303.201, division (B) (1) of section 1901.26, or

division (B) (1) of section 1907.24 of the Revised Code, to be
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used exclusively to cover the cost of immobilizing or disabling
devices, including certified ignition interlock devices, and
remote alcohol monitoring devices for indigent offenders who are
required by a judge to use either of these devices. If the court
in which the offender was convicted does not have a special
projects fund that is established under division (E) (1) of
section 2303.201, division (B) (1) of section 1901.26, or
division (B) (1) of section 1907.24 of the Revised Code, the
fifty dollars shall be deposited into the indigent drivers
interlock and alcohol monitoring fund under division (I) of

section 4511.191 of the Revised Code.

(f) Seventy-five dollars of the fine imposed under
division (G) (1) (a) (iii), one hundred twenty-five dollars of the
fine imposed under division (G) (1) (b) (iii), two hundred fifty
dollars of the fine imposed under division (G) (1) (c) (iii), and
five hundred dollars of the fine imposed under division (G) (1)
(d) (1ii) or (e) (iii) of this section shall be transmitted to the
treasurer of state for deposit into the indigent defense support

fund established under section 120.08 of the Revised Code.

(g) The balance of the fine imposed under division (G) (1)
(a) (111), (b) (1ii), (c) (iidi), (d) (iii), or (e) (1iii) of this

section shall be disbursed as otherwise provided by law.

(6) If title to a motor vehicle that is subject to an
order of criminal forfeiture under division (G) (1) (¢), (d), or
(e) of this section is assigned or transferred and division (B)
(2) or (3) of section 4503.234 of the Revised Code applies, in
addition to or independent of any other penalty established by
law, the court may fine the offender the value of the vehicle as
determined by publications of the national automobile dealers

association. The proceeds of any fine so imposed shall be
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distributed in accordance with division (C) (2) of that section.

(7) In all cases in which an offender is sentenced under
division (G) of this section, the offender shall provide the
court with proof of financial responsibility as defined in
section 4509.01 of the Revised Code. If the offender fails to
provide that proof of financial responsibility, the court, in
addition to any other penalties provided by law, may order
restitution pursuant to section 2929.18 or 2929.28 of the
Revised Code in an amount not exceeding five thousand dollars
for any economic loss arising from an accident or collision that
was the direct and proximate result of the offender's operation
of the vehicle before, during, or after committing the offense
for which the offender is sentenced under division (G) of this

section.

(8) A court may order an offender to reimburse a law
enforcement agency for any costs incurred by the agency with
respect to a chemical test or tests administered to the offender

if all of the following apply:

(a) The offender is convicted of or pleads guilty to a

violation of division (A) of this section.

(b) The test or tests were of the offender's whole blood,

blood serum or plasma, or urine.

(c) The test or tests indicated that the offender had a
prohibited concentration of a controlled substance or a
metabolite of a controlled substance in the offender's whole
blood, blood serum or plasma, or urine at the time of the

offense.

(9) As used in division (G) of this section, "electronic

monitoring," "mandatory prison term," and "mandatory term of
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local incarceration”" have the same meanings as in section

2929.01 of the Revised Code.

(H) Whoever violates division (B) of this section is
guilty of operating a vehicle after underage alcohol consumption

and shall be punished as follows:

(1) Except as otherwise provided in division (H) (2) of
this section, the offender is guilty of a misdemeanor of the
fourth degree. In addition to any other sanction imposed for the
offense, the court shall impose a class six suspension of the
offender's driver's license, commercial driver's license,
temporary instruction permit, probationary license, or
nonresident operating privilege from the range specified in
division (A) (6) of section 4510.02 of the Revised Code. The
court may grant limited driving privileges relative to the
suspension under sections 4510.021 and 4510.13 of the Revised
Code. The court may grant unlimited driving privileges with an
ignition interlock device relative to the suspension and may
reduce the period of suspension as authorized under section
4510.022 of the Revised Code. If the court grants unlimited
driving privileges under section 4510.022 of the Revised Code,
the court shall suspend any jail term imposed under division (H)

(1) of this section as required under that section.

(2) If, within one year of the offense, the offender
previously has been convicted of or pleaded guilty to one or
more violations of division (A) or (B) of this section or other
equivalent offenses, the offender is guilty of a misdemeanor of
the third degree. In addition to any other sanction imposed for
the offense, the court shall impose a class four suspension of
the offender's driver's license, commercial driver's license,

temporary instruction permit, probationary license, or
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nonresident operating privilege from the range specified in
division (A) (4) of section 4510.02 of the Revised Code. The
court may grant limited driving privileges relative to the
suspension under sections 4510.021 and 4510.13 of the Revised
Code.

(3) If the offender also is convicted of or also pleads
guilty to a specification of the type described in section
2941.1416 of the Revised Code and if the court imposes a jail
term for the violation of division (B) of this section, the
court shall impose upon the offender an additional definite jail
term pursuant to division (E) of section 2929.24 of the Revised

Code.

(4) The offender shall provide the court with proof of
financial responsibility as defined in section 4509.01 of the
Revised Code. If the offender fails to provide that proof of
financial responsibility, then, in addition to any other
penalties provided by law, the court may order restitution
pursuant to section 2929.28 of the Revised Code in an amount not
exceeding five thousand dollars for any economic loss arising
from an accident or collision that was the direct and proximate
result of the offender's operation of the vehicle before,
during, or after committing the violation of division (B) of

this section.

(I) (1) No court shall sentence an offender to an alcohol
treatment program under this section unless the treatment
program complies with the minimum standards for alcohol
treatment programs adopted under Chapter 5119. of the Revised

Code by the director of mental health and addiction services.

(2) An offender who stays in a drivers' intervention

program or in an alcohol treatment program under an order issued
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under this section shall pay the cost of the stay in the
program. However, if the court determines that an offender who
stays in an alcohol treatment program under an order issued
under this section is unable to pay the cost of the stay in the
program, the court may order that the cost be paid from the

court's indigent drivers' alcohol treatment fund.

(J) If a person whose driver's or commercial driver's
license or permit or nonresident operating privilege is
suspended under this section files an appeal regarding any
aspect of the person's trial or sentence, the appeal itself does

not stay the operation of the suspension.

(K) Division (A) (1) (j) of this section does not apply to a
person who operates a vehicle, streetcar, or trackless trolley
while the person has a concentration of a listed controlled
substance or a listed metabolite of a controlled substance in
the person's whole blood, blood serum or plasma, or urine that
equals or exceeds the amount specified in that division, if both

of the following apply:

(1) The person obtained the controlled substance pursuant
to a prescription issued by a licensed health professional

authorized to prescribe drugs.

(2) The person injected, ingested, or inhaled the
controlled substance in accordance with the health

professional's directions.

(L) The prohibited concentrations of a controlled
substance or a metabolite of a controlled substance listed in
division (A) (1) (j) of this section also apply in a prosecution
of a violation of division (D) of section 2923.16 of the Revised

Code in the same manner as if the offender is being prosecuted
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for a prohibited concentration of alcohol.

(M) All terms defined in section 4510.01 of the Revised
Code apply to this section. If the meaning of a term defined in
section 4510.01 of the Revised Code conflicts with the meaning
of the same term as defined in section 4501.01 or 4511.01 of the
Revised Code, the term as defined in section 4510.01 of the

Revised Code applies to this section.

(N) (1) The Ohio Traffic Rules in effect on January 1,
2004, as adopted by the supreme court under authority of section
2937.46 of the Revised Code, do not apply to felony violations
of this section. Subject to division (N) (2) of this section, the
Rules of Criminal Procedure apply to felony violations of this

section.

(2) If, on or after January 1, 2004, the supreme court
modifies the Ohio Traffic Rules to provide procedures to govern
felony violations of this section, the modified rules shall

apply to felony violations of this section.

Section 2. That existing sections 1547.11, 3701.143, and

4511.19 of the Revised Code are hereby repealed.
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