Ohio House Children and Human Services Committee
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Testimony of Caroline A. Lahrmann

Chair White, Vice Chair Salvo, Ranking Member Lett, and Members of the Children and Human
Services Committee,

I am a parent and co-guardian of a son and daughter with developmental disabilities (DD).
Substitute SB 35 exposes adults with DD to the risk of fraud, financial exploitation, and undue
influence.

Substitute SB 35 would codify a practice known as supported decision-making (SDM) whereby
an adult with a developmental disability (DD) may independently enter into a contract (akin to a
power of attorney) to appoint one or more “supporters” to help make and implement decisions
regardless of whether the adult with DD has the capacity to vet supporters, make decisions, or
understand the nature and effect of the SDM contract.! The bill allows a supporter to take “any
actions”? permitted in the SDM agreement. Once the SDM contract is formed, the adult with DD
is responsible for ensuring proper performance of the contract and ending it if he or she is unduly
influenced by a supporter or otherwise harmed. If harm should occur, the adult with DD is
responsible for obtaining damages by filing a civil lawsuit.

The bill places significant responsibility on a population of Ohioans who are widely recognized
as vulnerable, tens of thousands of whom have intellectual disability.? The bill treats adults with
DD with less care than other Ohioans who, under Ohio law, must be “mentally competent to
execute a power of attorney to establish decision-making support.

I The Senate amendment, Section 5123.683(A), does not require principals to SDM contracts to
be of sound mind. The amendment merely requires adults with DD who are of sound mind to act
with “informed choice.” The amendment in no way prevents incompetent adults with DD from
entering a SDM contract.

2 Quoting proposed Section 5123.684(C) of SB 35.

3 R.C. 5123.01 defines “intellectual disability” as “a disability characterized by having signifi-
cant subaverage general intellectual functioning existing concurrently with deficiencies in adap-
tive behavior, manifested during the developmental period.”

4 See Testa v. Roberts, 44 Ohio App.3d 161, 164 (6th Dist. 1988) (finding a principal is required
to be “mental competent” to execute a power of attorney and further finding “[d]erived from
contracts law, the test to be used to determine mental capacity is the ability of the principal to
understand the nature, scope and the extent of the business she is about to transact,” citing Vner-
akraft, Inc. v. Arcara, 110 Ohio App. 62, 64 (1st Dist. 1959)).
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Substitute SB 35 even puts adults with DD who are subject to guardianship at risk. The bill is
silent as to how a SDM contract interacts with guardianship and it fails to provide protections to
prevent an adult who is subject to guardianship from becoming unduly influenced to enter a
SDM contract.

Furthermore, Substitute SB 35 provides no restrictions on who may become a supporter. It fails
to exclude parties with conflicts of interests such as care providers, case managers, and others
who receive remuneration for services they provide adults with DD.>

Nor does Substitute SB 35 exclude persons who are convicted of crimes related to financial harm
or other abuse from becoming supporters. And Substitute SB 35 does not require third parties
(such as banks) to report suspected fraud or financial exploitation when acting upon
representations in a SDM contract.

It’s important to note that adults with DD can already engage in supported decision-
making without any action by the Ohio General Assembly. Any Ohioan, including adults
with DD, may ask a family member or friend for help in making decisions without enacting
Substitute SB 35, and an adult with DD who is mentally competent may execute a power of
attorney for additional decision-making support.® As such, Substitute SB 35 is unnecessary, and
in fact, if passed, it would violate a fundamental principle of contract law by allowing
incompetent adults with DD to enter a SDM contract.

Caroline A. Lahrmann
Parent and Co-Guardian

3> Section 5123.684(E)(1)(a) recognizes conflicted parties such as service and support administra-
tors (SSAs) and qualified intellectual disability professionals (QIDPs) as potential supporters.
Both SSAs and QIDPs provide case management services to adults with DD. SSAs provide case
management to individuals who live in community settings and QIDPs provide case management
to individuals who live in intermediate care facilities (ICFs).

6 See Guardianship of Individuals with Developmental Disabilities: Toolkit for Judicial Use, The
Supreme Court of Ohio, pages 17-18 (noting “[t]he number of families utilizing [powers of at-
torney] for individuals with developmental disabilities continues to increase” and citing 7esta
and Vnerakraft for authority in determining mental capacity to execute a POA”).
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