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Good morning, Chairman Johnson, Vice Chair Lear, Ranking Member McNally, and distinguished
members of the Commerce and Labor Committee:

Thank you for the opportunity to present House Bill 605. This is a simple, one-section bill that
enacts new Ohio Revised Code to codify the Spearin Doctrine in public construction contracts. This
is not a sweeping overhaul of construction law. It is a targeted restoration of a fundamental principle
of fairness that the United States Supreme Court established more than a century ago and that most
of the country still follows today.

Let me provide some background. In 1918, the Supreme Court decided United States v. Spearin. A
contractor named George Spearin was building a drydock for the federal government exactly
according to the government’s detailed plans and specifications. The government had required him
to relocate and rebuild a sewer line. Spearin did the work precisely as drawn, and the government
accepted it. Then heavy rains caused the sewer to burst because of hidden defects in the
government’s own design. The government tried to force Spearin to fix the damage at his own
expense. The Supreme Court ruled unanimously that the contractor could not be held responsible.
When an owner furnishes plans and specifications and requires the contractor to build exactly to

them, the owner impliedly warrants that those documents are adequate, accurate, and sufficient for
the job.

That is the Spearin Doctrine in its simplest form.

For over one hundred years, this rule has governed federal construction contracts and has been
adopted or never rejected in the vast majority of states. It applies only in traditional design-bid-build
delivery, where the public owner controls the design and the contractor has no discretion to change
it. It does not apply to design-build projects, performance specifications, or a contractor’s own
workmanship.



In Ohio, however, the pictute changed in 2007 with the Ohio Supreme Court’s decision in Dugan &
Meyers Construction Co. v. Obio Department of Administrative Services. The Court recognized Spearin for
certain site-condition issues but refused to extend it to defective or incomplete plans and
specifications. That ruling allowed public owners to insert broad disclaimers and “no damages for
delay” clauses that effectively override the implied warranty. The practical result has been a steady
shift of uncontrollable design risk onto the lowest-bid contractor.

The scope of this problem is enormous. Ohio public entities—state agencies, school districts,
counties, cities, and townships—spend approximately thirteen billion dollars each year on
construction projects ranging from new schools and highway improvements to local water and
sewer work and public buildings. That is real taxpayer money funding real infrastructure that our
communities rely on every day. Yet because contractors must now bid with the knowledge that they
may be held liable for flaws in documents they did not create and cannot change, they build
substantial risk premiums and contingencies into every bid. When those flaws surface—as they
inevitably do on complex projects—we see wave after wave of change orders, claims, delays, and
litigation.

Industry studies and data from public agencies across the country, including analyses of state
transportation departments and large building programs, consistently show that defective plans,
incomplete specifications, and design errors are the root cause of roughly twenty-five to forty
percent of all change orders and construction disputes on public projects. In some examinations of
highway and building work, design-related issues account for nearly one-third of the total value of
change orders. On Ohio’s thirteen-billion-dollar annual public construction volume, that translates
into hundreds of millions of dollars in extra costs, thousands of additional claims, and countless
months of delay every single year. These are not abstract numbers. They are higher taxes, postponed
school openings, longer commutes on unfinished roads, and frustrated local officials trying to
stretch limited budgets.

House Bill 605 simply restores the original balance. It creates a statutory implied warranty that
applies only to public construction contracts. Public owners will warrant that the plans and
specifications they furnish are accurate, complete, free from defects, and sufficient for successful
and timely completion. A contractor who builds exactly to those documents will not be liable for
damages caused by defects in them, provided the reliance was reasonable. Reasonable reliance is
presumed unless the defect was obvious on its face, a reasonable pre-bid inspection would have
revealed it, or the contractor failed to act in good faith. Standard contract language requiring site
visits or assuming responsibility until completion will no longer override the warranty, and any
conflicting exculpatory clauses will be void as against public policy in public contracts.
Importantly, the bill changes nothing for private projects, nothing for design-build delivery, and
nothing for a contractor’s own workmanship or patent errors. It simply ensures that in taxpayer-
funded design-bid-build work—the method still used for the majority of Ohio public projects—the
party who controls the design bears responsibility for it.

Now, let me address the legitimate questions that have been raised. First, will this increase costs to
taxpayers? The evidence points in the opposite direction. The risk premium that inflates bids today
exists precisely because of the Dugan rule. When owners must stand behind their own documents,
they have every incentive to demand complete, accurate, and constructible drawings from their
architects and engineers at the front end. Federal experience under the full Spearin Doctrine for



more than a century, and the experience of states that never narrowed it, demonstrates that total
project costs decline through fewer change orders, fewer claims, and more aggressive competitive
bidding. Public owners already hire licensed professionals and carry insurance; this bill simply aligns
accountability with control.

Second, does this interfere with freedom of contract? In public low-bid procurement there is no real
negotiation. The public owner dictates the terms, and the contractor must accept them or walk away.
Ohio has already declared certain clauses against public policy in public contracts when they
undermine fairness or prompt payment. This is the same principle: taxpayers deserve contracts that
reflect sound public policy rather than boilerplate disclaimers that shift uncontrollable risk onto the
lowest bidder.

Finally, will this flood the courts with new litigation? History suggests the opposite. The ambiguity
created by Dugan—whether a disclaimer can override the warranty—has itself generated disputes.
Codification provides clarity that reduces fights over contract language and focuses everyone on the
facts: was the defect truly latent, and did the contractor act reasonably? Federal boards and courts
have managed Spearin claims for generations without systemic abuse. Ohio courts will continue to
decide good-faith and patent-versus-latent questions exactly as they do now.

The American Institute of Architects Ohio has already noted this bill positively in its legislative
updates. Contractors, sureties, and many design professionals understand that fair risk allocation
produces better projects. Some county engineers and public-works directors may express concern
about costs, but many quietly acknowledge that incomplete specifications are the real driver of
claims and delays. This legislation holds the party that controls the drawings accountable—exactly
where accountability belongs.

By codifying the Spearin Doctrine, we can prevent or equitably resolve the design-related portion of
disputes—which accounts for roughly one-third of change orders and claims—across thousands of
Ohio projects each year. That means more competitive bids, fewer costly extras, faster delivery of
critical infrastructure, and better value for every Ohio taxpayer.

Chairman Johnson and members of the committee, I respectfully ask for your support in moving

House Bill 605 forward and I’'m happy to answer any questions you might have.

Thank you,

Heidi Workman
State Representative, HD 72



