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Chair Ray, Vice Chair LaRe, Ranking Member Brent, and member of the House General
Government Committee, thank you for the opportunity to provide sponsor testimony on House
Bill 775. This bill has a simple goal, to reign in executive branch agencies who are abusing the
discretionary authority given to them by the Ohio General Assembly to go beyond the bounds of
what was envisioned by the legislature while skirting oversight.

In 1977, the Joint Committee on Agency Rule Review (JCARR) was created by the Ohio General
Assembly with the goal of providing legislative oversight to the rulemaking authority of the
Executive branch. To avoid accusations of being a legislative veto, the committee was restricted
to a defined list of prongs and did not take a vote to approve of the rules, merely did not object
to their inclusion. This has created a game of cat and mouse between executive agencies and the
General Assembly as agencies look to take expansive readings of their authority and the General
Assembly claws back authority through JCARR action or passes new laws to reign them in.

A perfect example of this is SB 9 (134th General Assembly, McColley/Roegner) which sought to
reduce regulatory restrictions in the Ohio Revised code by defining, inventorying, and requiring
a net reduction of 30% over three years. While many agencies worked diligently to remove
unnecessary restrictions, some agencies took to what has been referred to as ‘word smithing’ by
replacing the words defined as regulatory restrictions with synonyms not placed on the list of
restrictions.

This leads to the role HB 775 seeks to play in this game of chase. Often in legislation, state agencies
or commissions are tasked with promulgating rules to effectuate the policy objectives of a given
piece of legislation. This rulemaking authority can be narrowly tailored to address only a given
set of policy objects, e.g., Ohio Revised Code (ORC) Section 1518.01, which directs the chief of
natural areas and preserves within the Ohio Department of Natural Resources to establish
through rule the criteria for identifying and designating native plants as endangered. However,
there are multiple examples in the ORC of the Legislature giving agencies virtually carte blanche
to implement whatever rules they wish. One example of this is ORC 3711.12, directing the director
of health to adopt rules pertaining to the licensure and operation of maternity homes. In addition
to eight clear provisions of what to establish in rule, the agency is given the authority to
promulgate “any other rule necessary to implement this chapter.” This grants the agency
discretion to implement rules well beyond the initial scope of the enabling legislation without the
need to return to the General Assembly.



This discretionary authority also allows agencies to preempt action by JCARR as it avoids
triggering any of the JCARR prongs. In establishing both “statutory authority” and “legislative
intent” by pointing to the general rulemaking authority, agencies are able to clear all of the JCARR
tests while going beyond the spirit of the law.

HB 775 removes this discretionary authority from the ORC while preserving the ability of
agencies to promulgate rules as required by the General Assembly. Alongside the removal of his
discretionary authority, HB 775 requires that agencies conduct an inventory on their rules to
answer if they have the specific authority to enact them. If the agency does not, they must
immediately cease enforcement of the rule and over the next five years, as rules naturally come
up for their five-year review period, rewrite or rescind the offending rules.

Chair Ray, Vice Chair LaRe, Ranking Member Brent and members of the House General
Government Committee, thank you again for the opportunity to provide testimony today. We
are happy to answer any questions you may have.



