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Testimony Re: Crininal Penalties, HB160

To the House Judiciary Committee:

| appreciate the opportunity to testify on this bill and bring some important drafting
considerations to light regarding the criminal penalties contained in this bill. On behalf of the
Ohio Association of Criminal Defense Lawyers, we have an interest only in ensuring that the
potential criminal ramifications of this bill are thoughtfully considered and well-drafted.
Currently we have some significant concerns with the scope and penalties of the criminal
provisions in this bill.

Our concerns broadly apply to two topics — the appropriate penalties for marijuana consumption
in a vehicle (any on a related note, the application of OVI laws to impaired driving my
marijuana), as well as the statutes surrounding the home-grown provisions.

First, as to the vehicle penalties. We understand why the General Assembly might want to
prohibit the consumption of marijuana in a vehicle and generally do not take a position as to the
wisdom of that decision. However, currently the bill, in our opinion, is vastly overbroad and
unduly punitive, especially as compared to alcohol. The bill criminalizes any consumption of
marijuana in a vehicle, period. That would include being in a parked, non-moving vehicle on
private property. However, it is the penalty for such an offense that is more concerning — a
mandatory minimum jail sentence starting at three days and escalating from there. That sentence
is more severe than many serious assaults, domestic violence incidents, and other far more
serious offenses. | understand that the penalties were modeled off the OVI law, but there is a
vastly different degree of culpability between a person who is operating a vehicle while
impaired, and a person sitting in a backseat of a car parked in a private driveway. Consumption
of marijuana in a vehicle should be akin to an open container charge, which has two main
components. First, prohibit the consumption “while operating or being a passenger in or on a
motor vehicle on any street, highway, or other public or private property open to the public for
purposes of vehicular travel or parking.” RC 4301.62(B)(4). Also, the appropriate penalty for
this offense is a minor misdemeanor, just like alcohol.

Also, the reference to a person in the driver’s seat being subject to RC4511.19 is wholly
unnecessary and serves to confuse the law. OVI clearly applies to any person who operates
(causes movement) of a vehicle while under the influence of marijuana. That law is well defined,
frequently litigated, and needs no cross reference or additional language in this bill to have the
full force of law to apply to impaired drivers.
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Finally, as to the home-grow provisions. Again, the OACDL takes no position as to the specific
circumstances or restrictions as to the home grow regulations. We simply take note that some
version of the homegrow program was endorsed by voters and is current law. Our concern has to
do with the application of criminal penalties, and in particular the very poorly and in artfully
drafted language in the current bill. As drafted, it appears the homegrown marijuana would be
permissible and legal up until the point it was harvested. Once harvested, however, there is no
independent permissive language allowing the person to actually possess the harvested
homegrown marijuana, and the other limits as to purchased marijuana would seem to go into
effect. Thus, if the homegrown marijuana yield was in excess of the personal possession limit,
then it would transform from legal to illegal upon harvesting. More clarity is desperately needed.

While we do not have any specific language that we are advocating for, | would be happy to
make myself available to the sponsors or other interested Members to brainstorm and review any
clarifying language. | would suggest that homegrown marijuana, upon harvest, be required to be
placed in a clearly marked container that specifies it is homegrown, and that the yield and any
harvested marijuana from the homegrown section be specifically authorized to be possessed.
Finally, a cross reference in RC 2925.11 specifying that the provisions of the marijuana section
do not apply to marijuana possessed under the auspices of Chapter 3780.

Thank you for your consideration of these overlooked but critically important issues to clarify
the criminal law elements of this bill.

Respectfully Submitted,
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