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Chair Thomas, Vice Chair Swearingen, Ranking Member Synenberg, and members of the House
Judiciary Committee:

On behalf of the Office of the Ohio Public Defender (OPD), thank you for the opportunity to
submit opponent testimony on House Bill 338 (HB 338). While we share the goal of ensuring
safety within our correctional institutions, HB 338 does not support that goal. It is a punitive,
not a preventative, measure that relies on the failed, costly, and unjust policies of mandatory
minimum sentencing that have been repeatedly shown to be ineffective.

HB 338 is built on a foundation of mandatory sentences, including a new seven-year additional
prison term for assault and a mandatory sentence of Life Imprisonment Without Parole (LWOP)
for the aggravated murder of specific correctional personnel.

These mandatory sentences strip the judicial discretion necessary for proportional sentences
and apply a one size fits all approach. They will not result in safer correctional institutions for
either the correctional officers or incarcerated people. Mandatory minimums remove a judge's
ability to conduct an individualized sentencing assessment based on the facts of the case, the
offender's mental state, and other mitigating factors. These costs are incurred without any
benefit of safety—mandatory minimums are not a deterrent. Research consistently shows that
increasing the severity of sentences has minimal impact on crime reduction.! For impulsive

1 Nagin, D. S. (2013). Deterrence in the twenty-first century. Crime and Justice, 42(1), 199-263.
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crimes, a severe penalty will not deter the action; it will only lead to harsher punishment after
the fact.

Mandatory sentences also shift power to away from judges and to the State. By creating severe,
mandatory penalties, this bill shifts sentencing power from a neutral judge to the prosecutor.
The threat of a long, mandatory sentence can be used to coerce a defendant into pleading
guilty, undermining the constitutional right to a fair trial.

The OPD is particularly opposed to the bill's requirement of a mandatory LWOP sentence. A
mandatory sentence of LWOP is a denial of the sentenced person’s humanity and capacity for
rehabilitation. It operates on the false presumption that a person is irreparably corrupt and
incapable of reform, ignoring decades of potential growth, maturity, and change.

Mandatory LWOP is not just inhumane; it is a threat to institutional safety. The single most
significant reward for an incarcerated person with a life sentence—and the most powerful
incentive for good behavior—is the chance for parole. LWOP removes this incentive entirely.
When a person is condemned with certainty to die in prison, it can lead to a sense of fatalism
and hopelessness. This fosters a dangerous "nothing to lose" mentality, which can contribute
to institutional misconduct and a more volatile prison environment.

This bill also forces Ohio taxpayers to incur a massive, indefinite cost. Elderly prisoners - the
direct result of LWOP sentences - are far more expensive to incarcerate than their younger peers
due to increased medical needs.?

Finally, the bill also creates disproportionate penalties for other offenses. The provision to
increase the penalty for illegal conveyance of a communications device to a first-degree felony,
which carries a mandatory prison term for employees, is excessively punitive. While contraband
phones are a problem, incarcerated people also use them for benign purposes, such as
maintaining vital contact with family and friends. A mandatory, first-degree felony charge is a
disproportionate response that, once again, removes a judge's ability to consider the context
and facts of the case.
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HB 338 will not make our prisons safer. Instead, it will remove the very incentives that promote
good behavior and rehabilitation, which help ensure safety in institutions. It will contribute to
mass incarceration in Ohio, at a significant cost to taxpayers. For these reasons, the OPD
opposes HB 338.

Sincerely,
Zachary 3 Mitler

Legislative Officer
Office of the Ohio Public Defender
Zachary.miller@opd.ohio.gov
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