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STATEMENT OF THE
OHIO STATE BAR ASSOCIATION
IN SUPPORT OF HOUSE BILL 491

Before the House Judiciary Committee
Representative Jim Thomas, Chair

Chair Thomas, Vice Chair Swearingen, Ranking Member Synenberg, and members of the House
Judiciary Committee, on behalf of the Ohio State Bar Association (Ohio Bar), thank you for the
opportunity to provide testimony in support of House Bill 491.

My name is Keith A. Stevens. I practice estate planning, elder law, guardianship, and related
subjects with R.F. Meyer & Associates, a small firm in Worthington. [ am a Certified Elder Law
Attorney through the Ohio State Bar Association and the National Elder Law Foundation. I
commonly represent people applying for guardianship of loved ones in central Ohio and have
served as guardian several times myself when no family is available or able to serve.

House Bill 491 both provides some minor modernization of language in our guardianship statutes,
as well as a much-needed tool to process applications for public benefits while an adult
guardianship appointment process is still in progress.

As I am sure you are aware, adult guardianship is the legal process by which a representative is
appointed and overseen by the local probate court to manage the legal, financial, and/or medical
affairs of an individual who is so incapacitated as to be unable to do so themselves. This is a drastic
remedy, as appointing a guardian limits the ward’s legal rights and so courts take their time with
the applications, even when there are no contesting parties.

It should come as no surprise that many people who need guardianship are unable to live
independently and require long-term-care services. This could be relatively minor in-home
supervision or significant institutional, nursing home care. In these situations, we will often need
to find ways to pay for this care. That is where applications for long-term-care Medicaid come in.

Unfortunately, if our prospective ward does not have an existing power of attorney, they will often
times be unwilling or unable to sign the paperwork necessary to designate an authorized
representative through the Medicaid process. Even if they can sign that form, it would not allow
their representative to gather the necessary information for the application. After all, when we
apply for long-term-care Medicaid, we have to provide up to five years’ worth of financial
information, such as monthly or quarterly statements, for all accounts, including those that have
been closed. We need to submit information on pensions that can also be hard to track down.

These are all things that a guardian of the estate can obtain ... provided that we already have one
in place. If we are starting from square one with guardianship and a Medicaid application at the
same time, we end up stuck in a limbo of time and notice.
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To give you an example from a recent case of mine, with the names appropriately changed, John
was caring for his mother, Martha, at home for several years as her physical limitations slowly
grew and her cognition slowly deteriorated. Martha suffered a stroke and a fall, which hospitalized
her and after which she developed severe paranoia, convinced that John was out to get her. She
was moved to a nursing home after rehab and the facility started the Medicaid application. John
was able to get certain information because he was joint on her bank account, but he could not get
records for old accounts or paperwork from the sale of her house four years earlier. It would have
otherwise been an easy application, as Martha’s financial assets were less than $300.

John came to see me about guardianship. We applied and requested that hearing be scheduled on
an expedited basis. Fortunately, the court agreed; unfortunately, the scheduled hearing was during
a vital neurology appointment. The court continued the hearing to a date six weeks after the
application, during which the Medicaid process stalled. It took two more weeks after the hearing
to get our letters, at which point we could move her from provisional approval to full benefits.

It is possible under the law to get a temporary, emergency guardianship, in some cases the same
day that you file the application. However, that application has to be supported by a doctor’s
evaluation attesting to an immediate emergency and threat to the ward’s well-being. Processing a
Medicaid application is not such an emergency.

The major new benefit of HB491, if passed, is to create a new code section, Ohio Rev. Code
2111.023, which addresses this situation. The bill would allow the court to appoint a temporary,
limited guardian at the onset of a guardianship application who would be empowered to process
the Medicaid application, including obtaining the necessary information. The court would continue
to have a full appointment hearing on its normal schedule, thereby protecting the ward’s interests.

This change makes life easier for the ward, the family, the facility, the court, and, admittedly, the
attorney.

While the addition of the limited-purpose guardian for medical benefits is the keystone, the bill
includes some additional updates to provide formal solutions to common situations. It makes the
process of nominating and appointing successor guardians more streamlined. It includes new rules
clarifying the guardian’s responsibility and ability to encourage or limit contact or visitation with
family members and friends. It streamlines the guardian’s path to seeking court authorization to
improve a ward’s property. It scales back some of the existing limitations on a ward’s ability to
apply to have their competence reevaluated. Finally, it increases the number of medical
professionals who can complete a statement of expert evaluation at the beginning of an application.
All of these changes can make my and my clients’ lives easier.

Thank you for the opportunity to provide testimony. We urge your support of House Bill 491 to
help ensure that the guardianship process works more efficiently for disabled Ohioans, their
caregivers, the courts, and other interested parties. I am happy to answer any questions the
committee may have.
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