The Ohio Innocence Project
Rosenthal Institute for Justice
University of Cincinnati College of Law

Good morning, Chair Thomas, Vice Chair Swearingen, Ranking Member Synenberg, and
members of the House Judiciary Committee. My name is Kevin Sullivan. I am a third-year law
student at the University of Cincinnati College of Law and a policy fellow at the Ohio Innocence
Project (OIP) working under the supervision of OIP’s director of policy and engagement, Pierce
Reed. I appreciate the opportunity to share my testimony opposing House Bill 314.

OIP’s goal is to free every innocent person in Ohio who has been convicted of a crime they
didn’t commit and imprisoned for it. Our work has led to the freedom of 44 innocent Ohioans.

Unlike private defense counsel and public defenders, OIP only represents innocent people.
Our attorneys will not seek relief in a court without first conducting an extensive investigation to
establish that the potential client is innocent. Those investigations take years to complete.

Although every investigation is unique and dependent on what evidence is available, all
OIP investigations require requests for public records. These public records are often in the
possession and control of law enforcement agencies and prosecuting attorneys. Notably, requests
for public records are not made until years after a prosecution has progressed through the trial, the
appeals process, and final judgments have been effectuated. OIP never seeks information from law
enforcement or prosecutorial agencies when a case is active.

OIP and other innocence projects do not have another avenue to obtain the information
sought through public records requests. OIP’s clients do not have a right to discovery.! Therefore,
the only way to get the necessary information and conduct this review is through accessing the
public records.

During an investigation, OIP sometimes will need to make multiple requests for the same
claims. It is common that information and evidence critical to establishing a client’s innocence is
not provided by a responding organization until a second, third, or fourth request. These requests
are always made in a good-faith effort to complete a legally sound and ethically required
investigation before deciding whether to pursue postconviction relief on behalf of a client.

'OIP will not file a petition for postconviction relief without proper investigation. The discovery provisions provided
through R.C. 2953.21(c) do not apply to investigations. See R.C. 2953.21(c); State v. Mack, 2017 Ohio 8397, 2017
Ohio App. LEXIS 4790 (Nov. 2, 2017).
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OIP recognizes that not all people or entities seeking public records act in good faith when
making requests. The testimony of the sponsors and the proponents of the bill illustrates why some
reform may be necessary. But the sponsors of this bill and the bill’s proponents have presented an
overly broad policy response with undefined terms. As presented now, House Bill 314 undermines
the ethical duties of every innocence organization and attorney in this state, endangers the work to
ensure that only genuine innocence claims are presented to the courts, and has the unintended
consequence of restricting the work that everyone agrees should be done: ensuring that innocent
people are not in prison.

Although OIP worked collaboratively with the sponsors of the bill to protect the ability of
public universities, pro se litigants and public defenders from having to litigate the propriety of
their requests for public records, a significant impediment to OIP’s work remains: the private
contractor payment scheme. OIP strongly opposes that provision for two related reasons.

First, the contractor provision would allow “voluminous” requests to be completed by a
private contractor without defining what constitutes “voluminous.” Second, the requesting party
is then responsible for the costs of that private contractor searching and fulfilling the public records
request without protecting the requestor from paying outrageous or excessive fees. The costs of
fees are of critical importance to innocence projects’ already strained budgets. Every dollar spent
to pay private contractors to provide records that all Ohioans are entitled to is a dollar that does
not go to pay for DNA and other scientific testing, private investigators, law student stipends, and
gasoline for trips to visit crime scenes and potential clients.

There is no suggestion or argument to this committee that innocence projects have abused
or misused public records laws by seeking unnecessary broad, “voluminous,” and repeated
requests to harass the holder of public records. OIP has been unable to locate a reported case from
any state or federal court in the country in which there has been an argument that an innocence
organization acted in bad faith or with malicious intent in seeking public records. Yet House Bill
314’s contractor provisions would be implemented against innocence organizations and the
innocent people they serve, including those with death sentences.

To allow OIP to continue our mission and help innocent people, OIP urges you to vote
against House Bill 314 unless the bill is amended to remove innocence organizations in state
universities, public defenders, and pro se litigants from the contractor payment provisions.



