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Chair Thomas, Vice Chair Swearingen, Ranking Member Synenberg and members of the House Judiciary
Committee, thank you for the opportunity to provide opponent testimony on sub-bill SB174.

My name is Elizabeth McNeese, the Ohio Chair of National Parents Organization. I'm a very proud
mother and step-mother of six children. For the record, | am not here with a personal vendetta. My
children grew up with the benefit of equal parenting and I’'m a fierce advocate for reforms that benefit
our children. | also co-authored the equal parenting bills introduced in the past two General Assemblies
that the proponents of SB174 successfully killed, so I’'ve been in the trenches for a few years now.

It’s very encouraging to see lawmakers attempt to tackle family court reform, but | urge you to keep
asking hard questions about the bill for consideration today. First, it’s important to note at the outset
that SB174 was written and lobbied for by sitting judges in the Ohio Judicial Conference—the same
lobbyists that this committee questioned during the budget hearings, wondering why are we funding
judicial lobbyists? Yet here they are, not only lobbying but writing bills that directly impact their
authority. I'm pointing this out because most Ohioans do not believe the Legislature should be allowing
the Judiciary to dictate legislation and we feel this is a gross violation of powers.

| would like to acknowledge the effort of members of this committee, specifically Representative
Williams, for attempting to make this bill palatable. But even still, this bill will not bring the much needed
changes and reforms that Ohioans need and want. And considering the courts have managed to block all
efforts to reform for the last 25 years, this might be our only shot for a very long time so we must get it
right!

Sponsors and proponents spent a majority of their time presenting current statutes as “new” and “major
reforms” in SB174. You were told that this bill will encourage parents to work together and parents will
be allowed come up with a plan of their own, that courts won’t be able to make orders based on a
parent’s gender and emphasises that parent-child relationships are fundamental... which sounds
awesome if you don’t know that this is already current law.

e We've had a gender non-discrimination clause establishing that parents are on equal footing
since the eighteen hundreds.
e Over half a century ago we established the “best interest of the child” standard



e Inthe early 90’s we established shared parenting, which encouraged and allowed parents to
submit a plan to share in parenting their children...

e Then, in 1998—after those policies failed to make a difference, Ohio established a more robust
policy statement; that parent-relationships are fundamental and should be fostered unless
inconsistent with the child’s best interest, that children should have frequent and continued
contact with both parents and that parents should share in the responsibilities of raising their
children.

In short, all the hype about SB174 has been on the books for decades. So what’s really going on here?
Ohio families report serious issues that need to be addressed:

litigation that drags on for years,

costs that bankrupt families,

inherent biases,

vague statutes that are confusing to the growing number of parents forced to represent

themselves,

a system that rewards conflict and incentivizes parents to fight to “win,”
e the need for clear protection of our fundamental rights,

and an entire industry that capitalizes from all of these problems.

Instead of addressing these actual problems, SB174 emphasizes the court’s discretion above all else. This
bill clearly highlights the lack of deference courts have towards separated parents and their belief that
they alone know what’s best for our children. This bill will not bring relief to families. It will not reduce
litigation, court costs, or the precious time lost as these cases get dragged out for months and years. In
fact, | truly believe that all of those things will be made worse with this bill.

Proponents would like you to believe that this 400 page bill was the result of decades of labor from
various entities with the entire focus being “child-first.” But as testified to last G.A. by Paul Pfeifer with
the Ohio Judicial Conference, “Since 2020 the Domestic Relations Judges have been working to get
before you, [this] legislation..” The truth is this bill was created as a counter bill to our citizen-led reform.
When equal parenting was introduced with the overwhelming support of 87%" of Ohioans, and 61
Representatives signed on to co-sponsor it?, the judges retaliated and this bill is the result. In short, this
bill was written by sitting judges to protect the lucrative divorce industry, and it has nothing to do with
the best interests of Ohio’s children.

What'’s STILL IN SB174?

While it’s good that “complete discretion”® was removed from the bill, the court’s broad discretion to
decide what’s best is still completely intact. And that’s a huge problem. Without explicit presumptions to
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guide courts, they will continue to apply their own ideas and opinions on what they think is best for our
children.

The vague and subjective “best interest of the child” standard is the elephant in the room no one wants
to address. By failing to acknowledge the flaws of these statutes, courts will continue to view what is
“best” for a child from their own perspective and worldviews, and their broad discretion will shield
them.

SB174 is [still] not a bill that will move courts to produce more equitable outcomes for fit parents nor will
it protect healthy parent-child relationships. Why not? First, lacking explicit presumptions to establish an
equal starting point, the bill grants courts discretion to determine if equal is “best” with explicit authority
to reject an equal outcome for as vague a reason as “other good cause shown.”* Second, the updated
policy statement®, mandated provisions® and enumerated factors’ require courts to create a parenting
time schedule they feel is developmentally and age appropriate—leaving courts the total freedom to
decide what is “appropriate” without a guiding presumption. This will result in courts continuing to
allocate less time to a father of young children or allocating more time to a “primary caretaker” rather
than ensuring both parents are equally contributing to the child’s care— perpetuating the conflict
between parents.

Furthermore, under current law courts can order equal time if they think it’s best and yet they aren’t.?
Why would they change if they don’t have to? PS- They won'’t.

Another reason SB174 is problematic is because throughout the bill it reinforces the court’s authority to
decide what’s best for all children. The copious discretion already afforded to family courts is a central
problem, yet the bill doubles down on that existing framework of unlimited and subjective “best interest
factors” and also grants courts authority to order fit parents to comply with any provision they feel is
“best” for all children in all cases. Even the new changes in the sub bill, in regards to “maximizing time”?
710

and “special weight
blank checks.

are ultimately left up to each court to interpret. These aren’t guardrails, they are

The courts simply do not want to relinquish any power and have demonstrated that the only reforms or
changes they’ll accept are ones that leave their discretion intact. It has nothing to do with what’s best for
children and everything to do with preserving their power.
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Shockingly, SB174 mandates every separating couple and parent in custody court—even the ones trying
to opt out of court via dissolution'* and parents facing CPS litigation'’— to submit to a very detailed
court-dictated plan®® for how the child will be raised and parents must gain the court’s approval over
each and every detail. But not every family needs a very detailed, court-dictated plan! Why are we doing
this? What is the state’s compelling interest in mandating that fit & agreeing parents obtain the court’s
approval about how they want to raise their child? That’s backwards and reveals the true intent of the
bill’s authors; to establish themselves as the superior guardians of our children.

These new mandated plans will dictate everything—from which parent gets to be the “designated”
parent,'* to if-when-and-how a parent may exercise their fundamental rights to make decisions® and
access the child’s medical and school records®, and they’ll even dictate day-to-day parenting decisions
like if-when-and-how they are allowed to text or call their own child®’. And again, the court has no limits
here because they can always modify the parents’ plan®® as they see fit and can dictate any other
provision they want to.

Keep in mind that current statutes only require joint plans address custody, child support and parenting
time. By now requiring parents to submit to court approval over so many details arguably infringes on
parents’ rights to make ordinary parenting decisions without undue government interference. While it’s
true that courts pretty much operate this way now, it’s debatable whether they should have been, and
it’s abundantly clear that it’s not working for Ohio’s families. Why are we expected to be OK with
maintaining the status quo that’s failing us?

SB174 sends a clear message to Ohioans that courts don’t actually recognize our fundamental rights
(something most families who’ve been through family courts will attest to). Instead, what the court sees
are mere “responsibilities” that must be doled out at their sole discretion. | understand the sponsors
tried to acknowledge parental rights by adding in language that says these plans do “not abrogate
parental rights recognized by the US and Ohio Constitutions,”?° but that is disingenuous when the very
next section lays out very specific parental rights that courts have final authority to allocate without
needing to first find parents unfit.

Essentially, SB174 is structured in a way that allows the courts to continue the status quo with the
advantage of positioning themselves as the superior guardians of our children. In O.R.C., the probate
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courts are statutorily recognized as “superior guardians”*

and they alone grant authority to guardians at
their discretion. Reading through SB174 clearly indicates that DR and juvenile courts want to exercise

that same type of power over our minor children.

But parents have a fundamental right to the care and custody of their children. The U.S. Supreme Court
has reinforced that time and again.?? And fundamental rights require appropriate due process and strict
scrutiny before they are infringed upon.?® Yet this bill enshrines judicial discretion under a

preponderance of the evidence as the gold standard and allows courts to find a parent “unsuitable”*

under a preponderance of the evidence; a direct constitutional violation.”

Ohio judges are attempting to rewrite law to usurp parental rights altogether and appoint themselves as
the sole and final authority in deciding what is best for Ohio’s children—even when both parents are fit
and even when parents are in agreement with one another.

“Best Interest of the Child”

Many of the challenges in our family courts stem from judicial bias that is rampant due to the broad
discretion they have and the very weak statutes to guide them. This bias was acknowledged in both Task
Forces, and even former Representative Diane Grendell, who penned our “best interest of the child”
statutes, admitted in committee hearings that there is still a huge problem with bias in our courtrooms
and to which Judge James Brown of Franklin County stated, “This bias you speak of exists ... and is the
nature of the beast.”*

Judicial bias is real and no honest person could deny it. It also drives up litigation costs and pits parents
against each other in desperation to find favor in the jurists’ eyes. And yet, this massive bill that
supposedly transforms family courts for the better, completely ignores this glaring issue of bias. By
retaining the undefined and subjective nature of “the best interest of the child,” SB174 allows judicial
biases to continue and flourish.

There is no statutory guidance in this bill to guide courts as to what is in the best interest of children nor
how to weigh the factors. The “best interest of the child” as written is not a measurable standard and
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(2)(a)... the control of a guardian over the person, the estate, or both of the guardian's ward is limited to the authority that is granted
to the guardian by the Revised Code, relevant decisions of the courts of this state, and orders or rules of the probate court.
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v. lllinois, 405 U. S. 645, 651. Pp.63-66., Troxel v. Granville 530 U.S. 57 (2000), Schneiderman v. United States, 320 U. S. 118, 125
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U.S. 574 (1987)
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still does not provide any guidance to courts on what to do with the facts presented in a case. Therefore,
courts must apply their own ideas and opinions on what is best for children over the ideas and opinions
of the child’s fit and loving parents. Emphasizing these subjective factors without presumptions to
protect fundamental rights is a recipe for disaster.

Essentially, under current law, “the best interest of the child” allows courts to apply their own judgement
over the judgement of fit and law-abiding parents, and SB174 ensures they can continue doing that.

“Developmentally Appropriate”

On the issue of “developmentally appropriate plan” for children. | have a unique perspective on this one
because | have a child with significant disabilities. In fact, he’s one of 12 patients in the world that we
know of and all twelve are different from each other. His pediatrician has zero other patients like him.
His specialists have never had another patient with his diagnosis. Only his father and | know him, and
yet, if we went to court, this bill would give the courts all the power to decide what is “developmentally
appropriate” for him. You may say “well that’s what GALs and Evaluators are for”... but to that | say, “if
even his own lifelong physicians don’t understand him, why would a lawyer or evaluator know what'’s
“best” for him?” | hope you see how absurd these proposed changes are.

SB174 is Mostly Rhetoric not Substance

| think proponents and opponents all agree that Ohio’s current custody laws are completely ineffective at
encouraging collaboration and decreasing conflict and the costs of litigation. But SB174 is the opposite of
meaningful reform and will increase litigation, costs and family conflict.

Many of the problems of SB174 could be resolved by establishing rebuttable presumptions that:

e protect parent-child relationships
afford equal parenting and parenting time [absent findings of harm/danger]
and guarantee parental rights are honored by presuming parents are fit and capable of
determining what’s best for their children [absent evidence to the contrary]

At the very least, if the sponsors believe “this legislation should be the model,” then amend the bill to
include requirements for the courts to track the outcomes of these cases with measurable data to
track performance to inform the legislature early if these changes are or are not helpful. Ohioans
deserve that.

| strongly urge you to table this bill and work with regular people on drafting meaningful legislation.

Elizabeth McNeese



