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Thank you for the opportunity to provide opponent testimony on Substitute House Bill 174.

| am an Ohio adoptive parent whose constitutional right to custody was judicially diminished
despite the absence of any written custody agreement, waiver of parental rights, or signed shared-
custody contract. My experience demonstrates why the substitute bill's new parental unsuitability
provision requires substantial amendment before enactment.

Substitute House Bill 174 creates a new statutory basis for finding a parent unsuitable when a court
determines that "the parent contractually relinquished custody of the child." However, the bill does
not define "contractually relinquished custody," does not require a written agreement, does not
require a knowing and voluntary waiver of constitutional rights, and does not establish safeguards
against implied or inferred relinquishment.

In my case, the Court of Appeals affirmed a finding that | had relinquished custody through an
implied-in-fact agreement despite undisputed evidence that no written custody agreement existed,
no shared parenting contract was executed, and that | expressly refused to share custody after
meeting with an attorney to understand the legal implications. The court relied upon factors
including co-parenting discussions, family activities, counseling sessions, financial support, use of
a surname, and statements concerning future parenting intentions.

If Substitute House Bill 174 becomes law without clarification, it risks codifying the very type of
judicial inference that allowed a constitutional parental right to be diminished without a signed
agreement or express waiver.

| respectfully request the following amendments:
1. Define "Contractually Relinquished Custody"

Amend Section 3109.0416(B) to provide that contractual relinquishment may only occur through a
written instrument signed by the parent that expressly identifies the custodial rights being
transferred.

The statute should expressly state that relinquishment cannot be inferred from:
e Cohabitation;

¢ Romantic relationships;

¢ Foster care participation;

¢ Adoption planning;

¢ Childcare assistance;

¢ Financial support;

¢ Counseling or mediation;

¢ Use of parental titles;

e Use of a surname;

¢ Informal caregiving arrangements; or

e Statements expressing an intent to co-parent.



2. Prohibit Implied Custody Agreements
Amend Section 3109.0416 to state:

"A finding of contractual relinquishment shall not be based upon an implied contract, implied-in-
fact contract, equitable theory, estoppel theory, or course of conduct."

Only an express written agreement should support a finding that a parent relinquished custody.
3. Require a Knowing, Voluntary, and Intelligent Waiver

Because parental rights are fundamental constitutional rights protected by the Fourteenth
Amendment, the statute should require proof that any relinquishment was knowingly, voluntarily,
and intelligently executed.

A parent should never lose superior custody rights through implication, assumption, or judicial
interpretation of conduct.

4. Increase the Burden of Proof

Replace the current "preponderance of the evidence" standard with "clear and convincing
evidence."

The loss or diminishment of fundamental parental rights should not be decided under the same
standard used for ordinary civil disputes.

5. Require Definite Contract Terms

The statute should provide that no agreement constitutes relinquishment unless it specifically
identifies:

* The rights being transferred;

e The duration of the transfer;

¢ Decision-making authority;

¢ Parenting-time provisions;

¢ Conditions for modification; and
e Conditions for termination.

A court should not be permitted to find relinquishment when the alleged agreement contains no
definite terms.

6. Enact safeguards for parents and children when litigation involves a non-parent

It was not lost on the US Supreme Court that Granville spent an extremely large amount of money
litigating to protect her parental rights. SCOTUS recognized that allowing an independent third-
party interest in a child can place a substantial burden on the traditional parent-child relationship.

Other states have enacted safe guards to protect parents and children from litigation that does not
involve an allegation of abuse or neglect by narrowing who has standing. Before a state will accept
a motion from a non-parent, they require that non-parents file sworn affidavits that they have had
EXCLUSIVE CARE, CUSTODY, AND CONTROL of the child for a specific time period immediately



prior to filing and submit evidence before a court will agree to hear a case. (Texas Family Code Sec.
102.003 (a)(9) and Sec. 1002.0031)

7. Preserve the Constitutional Presumption Favoring Parents
Add language stating:
"A parent shall be presumed suitable unless proven otherwise by clear and convincing evidence."

This codifies longstanding constitutional protections recognized by both Ohio and federal courts.

Substitute House Bill 174 attempts to provide guidance in custody disputes involving nonparents.
However, without these amendments, the bill will create a statutory pathway by which parents may
lose custody rights through implication rather than consent.

Ohio parents deserve clear standards, written agreements, heightened constitutional protections,
and due process safeguards before a court may conclude that custody rights have been
relinquished.

| respectfully urge the committee to adopt these amendments before advancing the bill.

Thank you for your consideration.



