PUBLIC TESTIMONY OF JANINE MIGDEN-OSTRANDER
ON SUBSTITUTE HOUSE BILL 170

BEFORE THE OHIO SENATE ENERGY COMMITTEE

Chairman Chavez. Vice-Chairman Landis, Ranking Member Smith and Members of the
Committee,

My name is Janine Migden-Ostrander. Thank you for the opportunity to testify. | am the former
Consumers’ Counsel for the State of Ohio, having held that position from April, 2004 through
September, 2011. After, | became a Principal at the Regulatory Assistance Project advising
governments and regulators on clean energy policy, nationally and internationally. Currently, |
am a Fellow at Pace University Law School, Energy and Climate Center. | am testifying in
opposition to SHB 170.

While at the Ohio Consumers’ Counsel | was appointed by U.S. Secretary of Energy Samuel W.
Bodman and later reappointed by Secretary Steven Chu to serve on U.S. DOE’s National Coal
Council, a federal advisory council to the Secretary of Energy, which was largely tasked with
finding clean coal solutions. One of the issues we studied and on which we released a report
addressed carbon capture and sequestration (CSS). At that time, there was only one facility in
South Africa that was doing it. While there are now a few CCS facilities, they continue to be
studied and the costs remain high. There are currently no CCS facilities in Ohio.

There are many problems with SHB 170 that need to be fixed before and if it is passed. They
include:

e CCSis expensive and poses risks for human health and safety.

o For CCS to work, an extensive network of pipelines would need to be constructed
to transport carbon dioxide to storage facilities. The risks of ruptures of these
pipes and the intendent dispersal of carbon dioxide in the atmosphere can cause
serious health risks and environmental damage. “Current federal pipeline safety
regulations, however, are not adequate to deal with the additional pipeline risks
associated with the expected significant increase in associated CO2 transmission
pipelines under CCS.”?

o CCS could prolong oil and gas production as the State continues to block the
inclusion of renewable energy as part of a resource portfolio. This shuts
consumers out from obtaining cleaner, local and lower cost options that could
help energy be more affordable.

1 Accufacts’ Perspectives on the State of Federal Carbon Dioxide Transmission Pipeline Safety Regulations as it
Relates to Carbon Capture, Utilization, and Sequestration within the U.S., by Richard B. Kuprewicz, chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://pstrust.org/wp-content/uploads/2022/03/3-23-22-Final-
Accufacts-CO2-Pipeline-Report2.pdf, p.14.



SHB 170 would restrict the normal rights of property owners to control how their own
land, that they bought and paid for, is used. It allows a CSS operator to file for
certification to have storage for an entire area with only 70% of the property owners
granting approval. What ever happened to the concept that landowners should be able
to do what they want and control what they don’t want on their land. | ask the
committee members, what if it was your land? How is this fair? How is this good public
policy?

After 50 years or an alternative timeline established by the division chief of DNR, this Bill
shifts liability away from the former storage operators to the state to cover the cost of
continued storage and maintenance of the carbon dioxide injection sites. As a taxpayer,
| say no thank you. Ask me to pay for firefighters, police, schools, libraries, etc., I'm
there. But not for this. Moreover, if the owners know they are off the hook for liability
after a certain time frame, they will probably cut costs since it won’t be their headache.
They will take the money they should have spent on maintenance and run. What other
private businesses get such a deal? You, as legislators, are supposed to be the stewards
of our hard-earned money that we pay in taxes. It is not yours to give away to these
corporations. This is not much different from the corporate welfare subsidies that this
legislature voted to give electric utilities in HB 6. How is this fair? How is this good public
policy?

This Bill further protects the oil and gas industry by limiting the claims that injured
citizens can make in a lawsuit that does not apply for a whole spectrum of other cases.
It does so in the following ways:

o Specifies that a claim for damages is not recoverable against a storage operator
unless the claimant makes certain proofs, including that the injection or
migration has caused direct physical injury to an individual, animal, or real or
personal property. It is setting a high burden of proof that may doom many
legitimate law suits to recover damages. Only the oil and gas industry get this
pass.

o Allows a property owner asserting a claim under the bill for injury to personal or
real property to recover monetary damages only for the diminution in real or
personal property value resulting from the injection or migration of carbon
dioxide beyond the storage facility. What about personal injury? What about
the anguish of having to move to a safer place, including the cost of moving and
the potential that a new location might be more expensive? Under this law, it
would appear that the homeowner is harmed on multiple levels as a result of the
operator’s carelessness and they cannot be made whole for what they lost.

o Prohibits a surface or subsurface property interest owner from seeking punitive
damages. This is an unfair abridgement of the rights of the homeowner. If the
company injecting the carbon dioxide acts in reckless disregard for the safety of



the homeowners, they should be subject to punitive damages. Moreover, if they
are not subject to punitive damages, they may be more inclined to take short
cuts, because the worst that can happen is they pay for the diminished property
value and that would probably be less than the money saved from cutting
corners. This provision shows an irresponsible disregard for the health and well-
being of your constituents.

o Specifies that provisions described above do not apply to any claims asserted by
owners of oil and gas interests or owners of class Il disposal wells. So, you have
on the one hand taken away a citizen’s rights to receive full compensation for the
scope of damages suffered, but on the other hand, you have a separate set of
rules for the oil and gas industry, such that these limitations do not apply to
them.

How is any of this fair or good public policy?

In conclusion, | recommend that this Bill not be passed. It is not good for the public. It is not
fair to the homeowners and residents that could be adversely impacted by the presence of CCS.
It is not good public policy to have taxpayers pick up the tab for these CCS facilities after the
operators have reaped all the profits. And it is not good public policy to encourage a technology
that is very costly and raises rates for consumers.

If this legislation is to proceed, then it should be amended as follows:

e Remove all limitations on liability for Operators and restore the full rights of property
owners and residents to seek redress for damages.

e Remove provisions that transfer the responsibility for the maintenance of the CCS facility
to the State of Ohio and leave it with the Operators

e Require consent from ALL landowners before permitting a CCS facility below their land.

Thank you for the opportunity to testify and for your consideration of my testimony.
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