TESTIMONY OF NICHOLAS BUNCH, ESQ.

IN SUPPORT OF THE SHE WINS ACT

Nicholas E. Bunch is an attorney with White, Getgey & Meyer Co., LPA Cincinnati, Ohio who
has represented girls who were rape victims and brought claims against an abortion
provider alleging that it failed to meet its duties to report sexual abuse and obtain parental
and informed consent. '

To the Ohio Legislation:
I am providing this testimony in support of the proposed SHE WINS ACT.

fwas admitted to the practice of law in 1980. | have spent 45 years primarily
representing individuals in civil claims throughout Ohio. | have successfully argued two
cases in the Ohio Supreme Court concerning medical malpractice issues. | have tried
many medical malpractices cases throughout Ohio, many of which involved the issue of
informed consent.

I was named the 2016 Lawyer of the Year in Southwest Ohio by Best Lawyers in
America for Medical Malpractice Law. In 2010 | received The Respected Advocate Award
from the Ohio Association of Civil Trial Attorneys in recognition of a history of effective
representation of clients and adherence to the highest standards of professionalism and
ethics.

I served as an Adjunct Professor at the University of Cincinnati College of Law from
2012 through 2016 in Trial Practice. | am a published author on the topic of medicat
malpractice. Additionally, | have lectured on the topic multiple times in seminars and
conferences. | was a member of Institutional Review Board at the University of Cincinnati
College of Medicine from 1984 to 2012. The primary purpose of the IRB is to protect the
rights, safety and welfare of people participating in clinical trials conducted at the medical
school. The IRB focused its attention on the informed consent process used in recruiting
participants to the proposed study to ensure that a person’s participation in the study was
free of any coercion and was both truly voluntary and informed. Particular attention was
given to studies involving society’s most vulnerable groups including prisoners, children,
terminally ill, and those who are economically or educationally disadvantaged.

It is with this perspective of 45 years’ experience of being concerned with the
concept of informed consent that | offer my testimony.



INFORMED CONSENT: A FOUNDATIONAL CONCEPT

The concept of a patient’s absolute right to decide whether she will undergo a
medical procedure has steadily evolved over the last century. It raises both ethical and
legal issues which continue to be addressed to meet the ever-changing landscape of
providing medical services to an increasingly educated body of patients. Atthe heart of
issue is the recognition that it is the patient who is entitled to decide what is best for her
after being fully advised of the risks, benefits and alternatives to the proposed treatment.
This is especially true regarding elective medical procedures.

OHIO’S COMMON LAW REQUIRMENTS OF INFORMED CONSENT

From the legal perspective, in Ohio jurisprudence the seminal case involving
informed consent was the 1985 decision by the Ohio Supreme Court in the case of Nickell
v. Gonzalez. The case involved a patient who developed a palsy, or paralysis, to her
brachial plexus following surgery. She then sued her surgeon for failing to adequately
disclose the risks of the elective procedure she was to undergo. The trial resulted in a
verdict in favor of the surgeon, but the c'ase was appealed all the way to the Chio Supreme
Court. In its decision, the Court set forth the elements necessary to prove the tort of lack
of informed consent:

{a) the physician fails to disclose 1o the patient and discuss the material risks and
dangers inherently and potentially involved with the proposed therapy, if any:

{b) the unrevealed risks and dangers which should have been disclosed by the
physician actually materialize and are the proximate cause of the injury to the
patient; and,

(¢} areasonable person in the position of the patient would have decided against
the therapy had the material risks and dangers inherent and incidental to
treatment been disclosed to him or her prior to the therapy. |

The Court explained that a “risk” is material “when a reasonable person, in what the
physician knows or should know to be the patient’s condition, would likely attach -
significance to the risk or cluster of risks in deciding whether or not to forego the proposed
treatment.” Disclosure mustinclude not only the risks of the proposed treatment, but also
the potential benefits to be derived from the proposed treatment and the alternatives
available to the patient.



This is the legal framework which continues to inform Ohio courts when confronted
with claims by patients that they were not adequately or fully informed about the risks of a
proposed procedure. Courts have held that a physician who performs a procedure on a
patient without obtaining informed consent actuatly commits a battery upbn the patient.

ETHICAL CONSIDERATIONS OF INFORMED CONSENT

The ethical approach to informed consent closely mirrors the legal requirernents.
This is not surprising in that they share the same goal of insuring that the patient’s decision
regarding a proposed treatment or procedure is truly informed and voluntary. The core
elements of the informed consent process include:

1.

DISCLOSURE: This involves providing the patient with information concerning
the risks, benefits, and alternatives to the proposed treatment or procedure.
This is precisely the same requirement demanded from a legal perspective.
COMPREHENSION: This involves ensuring that the patient understands the
disclosed information in a way that the individual patient can grasp. The use of
clear and simple language, rather than medical terms, will facilitate achieving
this goal. Questions should be encouraged as part of the dialogue. Many
advocate for the physician 1o ask guestions 1o test the patient’s reat
understanding of what has been disclosed.

COMPETENCE: The patient must have the mental capacity to fully understand
what has been disclosed. '

proposed treatment or procedure must be freely made, without pressure or
coercion from others, including members of the medical team. This is especially
true in abortion situations where the patient may be under a great deal of
pressure from others to undergo the procedure.

CONSENT: This is the final step in the process whereby the patient actually
consents to the procedure and is expressed both verbally and by the act of
signing an informed consent document. During my 28 years on the IRB we strove
to encourage investigators to use language that would be comprehended at the
7% grade reading level. Itis important to note that the sighature on the
document is not, nor should it be, the goal. The true goal is to ensure that the
process is followed, which will allow the patient to make that decision and the
signed document is merely the legal proof of that process.



CONCLUSION

To put my discussion in the context of an abortion procedure and chemical
abortions, a girl or woman considering an abortion would likely “attach significance” to the
risks set forth in Section 2317.15(A)(2) of the SHE WINS ACT. Consequently, thisis a
compelling reason to require abortion providers to disclose those risks to the women/girls
during the informed consent process. |

I respectfully submit that the proposed legisiation fully embraces and furthers the
lofty aspirational goals of what the informed consent process should be, from both the
legal and ethical perspective. The legislation promotes an atmosphere in which there is a
sharing of information in a meaningful way that will afford the patient material information,
in @ manner that she will understand, and at a time which will allow for proper reflection
once she has and understands the risks, benefits and alternatives. If adopted, the
proposed informed consent process will permit the patient to make what must be a very
difficult decision armed with the knowledge necessary to make that decision. Regardless
of what that decision is, it will be one that is tru ly an informed one.

Thank you for the opportunity to share these thoughts with you.
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