TESTIMONY OF BRIAN E. HURLEY, ESQ.
IN SUPPORT OF THE SHE WINS ACT

Brian E. Hurley is an attorney with the law firm of Schroeder, Maundrell, Barbiere & Powers who
has represented girls who were victims of sexual abuse and brought claims against an abortion
provider alleging that it failed to meet its duties to report the abuse and obtain parental and
informed consent.

To the Ohio Health Committee of the Ohio State Legislature:

I am providing this testimony in support of House Bill No. 347, the SHE WINS ACT (“the
Act”).

I have been practicing law since 1979, am admitted to practice in all Ohio state and federal
courts and have been an adjunct professor at the University of Cincinnati College of Law (trial
practice) and Northern Kentucky University (constitutional law) and a lecturer at Michigan State
University (constitutional and prison/jail corrections law). I have an AV Preeminent rating by
Martindale-Hubbel, that publication’s highest rating, received many local, state and national
awards, and was selected by Law & Politics as one of Cincinnati’s Top 50 and one of Ohio’s Top
100 attorneys.

During my 46 years of practicing law I have handled hundreds of matters involving claims
brought pursuant to the Constitutions of the United States and the State of Ohio and many matters
involving claims relating to medical care, including those relating to the issue of informed consent.
I have also attended and participated in seminars and conferences and routinely reviewed articles
published by experts and decisions issued by Ohio and federal courts on those topics.

In 2004 I was retained to represent a 13 year old girl (I will call her Mary) who had become
pregnant by a 21 year old man and had an abortion at the Cincinnati Planned Parenthood facility.
The lawsuit that I brought on behalf of her and her parents involved a number of claims, including
a claim that Planned Parenthood had failed to obtain the informed consent of Mary’s parents or
Mary that was required to be obtained before the abortion could be performed. During the course
of that litigation (and another lawsuit in which I represented a teenage girl who had become
pregnant by her father and had an abortion at the Planned Parenthood facility) I found that it was
very unlikely that women and girls who sought abortions at Cincinnati’s Planned Parenthood
facility were being provided with complete and accurate information about the possible emotional
and psychological harm that women and girls may suffer as a result of having an abortion.

Unfortunately for Mary, as a direct result of her abortion she suffered from serious
depression and feelings of guilt, post-traumatic stress and suicidal ideation. For these reasons, |

11n connection with the representation of these girls | also discovered that under Ohio law it was not clear whether
they could seek compensation from the persons who breached their duties under R.C. 2151.421 to report the abuse
to which they had been subjected. As a result, | helped draft an amendment to R.C. 2151.421 that provides that an
abused child may bring a civil action against the person who failed to make a report of the child’s abuse and seek
compensatory and exemplary damages from that person. R.C. 2151.412(M).
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began investigating why Planned Parenthood and other abortion providers in Ohio were not
required under the Ohio’s abortion informed consent statute to provide complete and accurate
information on those and other topics so that women could make informed and voluntary decisions
about whether to have an abortion. This investigation led to my reaching out to members of the
Ohio Legislature with the hope that the statute would be amended to require abortion providers to
communicate that information to girls and women thinking about having an abortion.

INFORMED CONSENT

Informed consent is an underlying principle of modern medicine, and it “is a process by
which the treating health care provider discloses appropriate information to a competent patient so
that the patient may make a voluntary choice to accept or refuse treatment.” Conacour, Informed
Consent — It’s More Than A Signature On a Piece of Paper, 214 A.M. J. SURGERY, p. 993 and
note 6 at p. 993 (2017). Consent cannot be informed if the patient has not been provided the
complete and accurate information he or she needs to make the decision about whether to have the
procedure or the treatment.

It is unethical and unprofessional for a treating health care provider to communicate
inaccurate, incomplete or misleading information or withhold information because the medical
provider thinks that by doing so it is more likely that the patient will make the “right” choice. For
the consent to be informed it is essential that the medical provider communicate that information
to the patient in a form that the patient is able to understand because it is the patient’s, not the heath
care provider’s, choice about whether the medical procedure or treatment will take place. As such,
the informed consent of a patient is not obtained merely by having a patient sign a form.

A patient’s consent is informed and voluntary when the following happens:

1. the information that the patient has been provided about the treatments potential
material benefits and complications is complete and accurate;

2. the information has been provided in a form that the patient is able to understand, which
means that the health care provider must take into consideration a number of factors,
including the patient’s age and ability to comprehend what he or she has been told, and,
consequently, a “one size fits all” approach is improper;

3. the health care provider has encouraged the patient to ask any questions he or she has
about the treatment plan or procedure, and the patient has received complete and
answers to all questions asked;

4. the patient has been provided a sufficient amount of time to carefully consider and
evaluate the information that he or she has been provided so that he or she is able to
understand and evaluate the information and decide upon whether to pursue a treatment
plan or have a medical procedure; and

5. the consent has been obtained without coercion, force or abuse.

The absence of any of these five steps significantly reduces and, in some instances, completely
eliminates the possibility that the patient has provided voluntary and informed consent to the
medical treatment or a surgery he or she is considering. (Testimony Nicholas Bunch, Esq. and
Emily Hoegler, Esq.)



THE SHE WINS ACT DOES NOT VIOLATE THE OHIO CONSTITUTION.

Informed Consent Under Roe v. Wade?

Prior to June 2022 the United States Supreme Court addressed a number of challenges to
states’ abortion informed consent statutes, and in those cases the Supreme Court upheld statutes
that did not impose an “undue burden” on a woman making the decision about whether to have an
abortion. In Planned Parenthood of Southwest Pennsylvania v. Casey, 505 U.S. 833 (1991) the
Court held that, because the state statute at issue merely required that accurate medical information
about the abortion procedure be provided to the patient, it did not violate the United States
Constitution.

Fifteen years after Casey was decided the United States Supreme Court upheld the Partial
Birth Abortion Act of 2003, finding that the act did not impose an undue burden on the due process
rights of women thinking about having an abortion. Gonzales v. Carhart, 550 U.S. 124 (2007). In
so ruling the Court stated:

Respect for human life finds an ultimate expression in the bond of love the mother
has for her child. The Act recognizes this reality as well. Whether to have an
abortion requires a difficult and painful moral decision... While we find no reliable
data to measure the phenomenon, it seems unexceptional to conclude some women
come to regret their choice to abort the infant life they once created and sustained...
Severe depression and loss of self-esteem can follow.

Since 2007 reliable data has been found that clearly establishes that many girls and women who
have had abortions have come to regret their choice and suffered and continue to suffer from severe
emotional and psychological harm as a result of their abortions.

In 2022 the United States Supreme Court overturned Roe v. Wade, and as part of that
decision it held that “States may regulate abortion for legitimate reasons, and when such
regulations are challenged under the Constitution, courts cannot substitute their social and
economic beliefs for the judgment of legislative bodies.” Dobbs v. Jackson Women'’s Health Org.,
597 U.S. 215 at 300 (2022) (citations omitted). The Court made clear that those “legitimate
interests include respect for and preservation of prenatal life at all stages of development,... the
protection of maternal health and safety.. [and] the preservation of the integrity of the medical
profession.” Dobbs at 301.

The Ohio Constitution

It is my opinion that the SHE WINS ACT does not violate the Ohio Constitution. My
opinion is based on my educational background and legal experience and the written testimony of

2 The reason that | cite and rely on this case law is that the reasoning and analysis used by the courts in those cases
to uphold the constitutionality of abortion informed consent statutes is very helpful in determining whether the
Act’s 24 hour reflection requirement complies with Article 1, Section 22 of the Ohio Constitution. See e.g.
Pennsylvania v. Casey where the United States Supreme Court ruledthat a 24 hour reflection period was not an
“undue burden,” finding that “[t]he idea that the important decisions will be more informed and deliberate if they
follow a period of reflection is not “unreasonable.”



Nicholas Bunch, Esq., Priscilla A. Coleman, PhD, Cyntia Roy, Dr. Alicia Thompson, Dr. Monica
Chireau Wubbenhorst and Emily Hoegler, Esq.

For the following reasons, the SHE WINS ACT does not violate the Ohio Constitution.

1.

The proposed amendment to Article 1 of the Ohio Constitution (Section 22) was titled
“The Right to Reproductive Freedom WITH PROTECTION FOR HEALTH AND
SAFETY” (emphasis added), and the Act’s requirements directly relate to the health
and safety of women and girls who are in the process of deciding whether to have an
abortion. As such, they are 100% consistent with what the proponents of the
amendment asserted was the primary reason that it was needed -i.e. to protect the health
and safety of girls and women thinking about whether to have an abortion.

The Act furthers Ohio’s compelling interest in protecting a woman’s right to be fully
informed in order to affirmatively and knowingly provide her informed consent to have
an abortion.

The Act furthers Ohio’s compelling interest in protecting a woman’s right to decide
whether to have an abortion without coercion, force or abuse.

The Act distinguishes between medical emergencies and elective surgeries, and it has
different requirements for both.

The risks and dangers inherently involved in an abortion procedure and chemical
abortion treatment that are set forth in the Act are in accord with widely accepted and
evidence-based standards of care.

The Act is in accord with Ohio case law because a reasonable woman who is deciding
whether to undergo an abortion procedure or chemical abortion treatment would find
that the risks and dangers set forth in the Act are material and the treating health
provider is required to disclose the risks and damages to the woman. Nickell v.
Gongzalez, 17 Ohio St. 3d. 136 (1985); Calloway v. Mckenna, 2023-Ohio-3130.

The requirements set forth in the Act are in accord with widely accepted and evidence
—based standards of care.

Women and girls who are making the decision about whether to have an abortion
cannot make a voluntary and informed decision unless they have been provided the
information necessary to fully understand the risks and benefits of having an abortion.

The Act’s 24 hour requirement is different than and does not reinstate a 24 hour waiting
period for abortion procedures or treatment. It is a reflection, not a waiting, period and
once the woman or girl has provided her informed consent there is no waiting period
for her to have an abortion procedure or receive treatment. Moreover, the 24 hour
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10.

1.

12.

reflection period, which is identical or similar to periods of time included by 24 other
states in the abortion informed consent statute, provides the woman or girl with the
time she needs to make an informed decision about the “medical, emotional, and
psychological consequences of an abortion [“which] are serious and can be lasting.”
H.L. v. Matheson, 450 U.S. 398,411 (1981), overruled on other grounds by Dobbs.

Except for minor, elective procedures and treatments that are low risk, the informed
consent process used for the vast majority of other elective procedures and treatments
is started at least 24 hours prior to the procedure or the commencement of the treatment.
Indeed, in connection with other medium or high risk procedures and treatments, the
process is started weeks or even months before the procedure or the commencement of
treatment. Moreover, beyond abortions, a number of states have required reflection
periods that implicate other fundamental rights concerning the family and parenting,
including marriage, adoptions and divorce. See e.g., Planned Parenthood of the
Heartland v. Reynolds ex.rel.State, 975 N.W.2d 710,719 (Iowa 2022). Consequently,
the Act’s 24 hour reflection period does not impose a stigma on abortion procedures
and treatment.

The Act’s 24 hour reflection period does not violate with Article 1, Section 22’s
requirement that it be the “least restrictive means” to “advance the individual’s health
with widely accepted evidence based on standard of care.” First, as discussed above,
for the vast majority of other elective procedures and treatments, including those that
are far less complex and serious than abortions, the informed consent process is almost
always started at least 24 hours before the procedure or the commencement of
treatment. Second, the medical experts make clear that a girl/woman who is in the
process of deciding whether to have an abortion needs a sufficient amount of time to
obtain, understand and evaluate the information that she has been provided in order to
make an informed and voluntary decision. Those medical experts have also made clear
that, because of the amount and complexity of the information provided to the
girl/woman, the serious emotional aspects of the decision, the serious potential
complications of abortions and the unique nature of abortions, the 24 hour reflection
period is the least restrictive means for a girl/woman to make an informed and
voluntary decision.

The informed consent process may be completed by telephone, email, or virtual
meetings and women and girls will not need to take time off work, obtain childcare or
travel to complete the process. As such, the Act does not impose any, let alone an
undue, burden on women or girls making the decision about whether to have an
abortion procedure or treatment and it does not penalize, prohibit, interfere with or
discriminate against them in connection with their making that decision. It merely
requires that abortion providers do what is necessary to ensure that the women and girls
are making an informed and voluntary decision.
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