Briefing for Republican Members of the Ohio General Assembly

The increase in hate-related incidents deserves serious and timely attention. However, Senate
Bill 87 is not the appropriate response. Rather than strengthening public safety, SB 87 risks
undermining Ohioans’ First Amendment protections, broadening state authority in troubling
ways, and modifying criminal statutes in a manner that could lead to ambiguity and uneven
application.

Free Expression Concerns

The First Amendment guarantees Americans the right to speak freely, including on contentious
or unpopular political issues. SB 87 jeopardizes these established protections by incorporating a
definition of antisemitism that could allow speech about a foreign nation’s policies to be treated
as evidence of discriminatory intent under Ohio’s ethnic intimidation law.

This represents a notable shift from longstanding constitutional practice, which has consistently
safeguarded peaceful political advocacy concerning both domestic and international
governments. By blurring the line between protected expression and criminal motive, the
legislation risks inviting state scrutiny of citizens’ viewpoints.

The core question is simple: Why should Ohio curtail Americans’ speech rights in order to shield
a foreign government from criticism?

Problems with the IHRA Definition

SB 87 imports into Ohio law a nonbinding “working definition” developed by an international
organization outside the U.S. legal framework. That definition was never crafted to operate as
statutory language, never evaluated for First Amendment compatibility, and never intended to
regulate Americans’ political expression.

Kenneth Stern—the primary author of the IHRA definition and a Zionist attorney—has
repeatedly warned against embedding it in law. He has argued that doing so amounts to
unconstitutional viewpoint discrimination and poses risks to both free speech and academic
freedom.

After the federal government referenced the IHRA definition in a 2019 executive order, Stern
cautioned that its real impact would be to chill lawful expression. He predicted advocacy groups
would deploy the definition to pressure institutions and threaten legal action against disfavored
viewpoints, creating incentives for officials to suppress speech out of fear of liability.



When the definition’s own drafter warns that its legal codification conflicts with the First
Amendment, that concern deserves careful consideration—especially by legislators tasked with
evaluating constitutional implications.

Existing Law Already Addresses Bias Crimes

Ohio statutes already provide enhanced penalties for offenses motivated by race, religion, color,
or national origin through the ethnic intimidation framework. That approach targets criminal
conduct rather than expression and offers a clear mechanism for prosecuting bias-motivated
wrongdoing.

SB 87 does not remedy a gap in this system. Instead, it broadens how speech and expressive
activity may be used to infer motive and justify heightened criminal penalties. By linking a vague
definition of antisemitism to the ethnic intimidation statute—and by expanding qualifying
offenses to include riot and aggravated riot—the bill creates conditions in which peaceful
political speech or assembly could be scrutinized based on its content rather than unlawful
conduct.

This is less a public-safety measure than a move toward viewpoint-based enforcement, granting
authorities wider discretion to escalate charges based on beliefs or statements. Such expansion
increases the potential for confusion among law enforcement attempting to distinguish lawful
protest from criminal behavior, particularly in demonstrations.

In effect, these changes risk extending government judgment into classrooms, homes, and
public forums to determine when political expression crosses a criminal threshold—the very
scenario the First Amendment is meant to prevent.

If lawmakers wish to address hate-motivated crime directly while respecting constitutional
boundaries, House Bill 306 offers a more traditional and speech-neutral framework.

Conclusion and Recommendation

Rising hate incidents merit decisive and constitutional action. SB 87, however, threatens
free-speech rights, enlarges government reach, and alters criminal law in ways that could foster
uncertainty and selective enforcement.

At its heart, the proposal asks Ohio to compromise a core American principle—freedom of
expression—in order to protect a foreign government from criticism. That tradeoff is neither
necessary nor constitutionally sound.

For these reasons, SB 87 should be opposed.
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