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Ohio Senate Judiciary Committee,
Honorable Nathan H. Manning, Chair

Re: Proponent Testimony in Support of
Amended House Bill 168

Chairman Manning, Vice-Chair Reynolds, Ranking Member Hicks-Hudson, and members of the
Senate Judiciary Committee, thank you for the opportunity to testify in support of Amended
House Bill 168 today, and thank you to the joint sponsors of the bill in the current General
Assembly, Representative Josh Williams and Representative Sean Brennan. Through their
efforts, this important, bi-partisan, legislation was recently passed unanimously by the Ohio
House of Representatives. This bill proposes to bring Ohio's child enticement statute into
constitutional compliance.

ORC 2905.05 is designed to be part of Ohio’s first line of defense against child abusers and child
traffickers. As currently written, ORC 2905.05(A) bars a person without a legal privilege from

knowingly soliciting, coaxing, enticing, or luring a child under age 14 to accompany that person
in any manner.

This code section has remained on the books for over a decade without amendment, after being
declared unconstitutional in 2014 in State v. Romage, wherein the Ohio Supreme Court held that
it is unconstitutionally overbroad in that the statute would prohibit otherwise constitutionally
protected innocent conduct. That case involved an overturned conviction of the accused for
innocently offering money to a neighborhood child to simply help move boxes into his
apartment. Now, over a decade later, the unintended result of not amending the statute since the
Romage decision has been the creation of substantial and damaging uncertainty among law
enforcement and the courts in proceedings to enforce its violation.

Certain Ohio courts have been compelled to dismiss charges under the statute. In some instances,
civil claims have been filed and settlements paid to accused parties after dismissal of criminal
charges against them under the statute. Ohio prosecutors have been unable to charge potential
violators under the statute. Law Directors have been compellied to carve out special instructions
for local law enforcement regarding arrests under this code section. In short, unnecessary legal
confusion and turmoil over the enforcement of this statute has been the hallmark of not bringing
this statute into constitutional compliance since 2014.

Amended HB168 seeks to restore protections for Ohio's children and preserve community safety
by crafting a narrowed and constitutionally compliant statutory definition of prohibited acts with
clearly defined standards. The goal is the furtherance of the legal Rule of Lenity to ensure that
defendants are not unfairly punished due to ambiguous or overly broad statutes. This legal
principle requires courts to interpret ambiguous statutory language in a light most favorable to
the defendant, thereby safeguarding against unintended results. This standard highlights the
importance of precise statutory drafting in the clearest and simplest terms.



The Ohio Supreme Court ruling in Romage held that:

"...protection of members of the public from sexual predators and habitual sex offenders is a
paramount governmental interest”... “Certainly, the safety and general welfare of children is
even more deserving of governmental protection. But a statute that defines criminal conduct
should not include what is constitutionally protected activity."

Significantly, the Court held that the prohibited solicitation, coaxing, enticing, or luring must
occur with the intent to commit an unlawful act. In effect, the Court is requiring statutory
clarification of the mens rea element for conviction. Amended HB168 does exactly that by
prohibiting a person without a privilege from doing the following:

“By any means and without privilege to do so, knowingly soliciting, coaxing, enticing, or
luring any child under 14 years of age to accompany the person in any manner, including

entering into any vehicle or onto any vessel, whether or not the offender knows the age of
the child, if either of the following apply:

The person acts with a sexual motivation;

The person acts with an unlawful purpose.”

Although another section of the statute was amended some time ago, the unconstitutional
provision found in section (A) has not been amended and still remains, purporting to prohibit
otherwise legal acts. Amended HB 168 seeks to address that.

A couple of items that were clarified in the House deserve some mention here. These are the
removal from the statute of enumerated exempted individuals from operation of the statute (i.e.

the question of privilege) and also the removal of a list of affirmative defenses from the original
statute.

Privilege. In initially defining to whom it applies and does not apply, ORC 2905(A) states in
pertinent part:

"No person, by any means and without privilege to do so, shall..." [Emphasis added)].

The requirement that an offender can be charged only if acting without a legal privilege makes
redundant any need to list (as the statute currently does) specifically exempted individuals, such
as parents, guardians, custodians, emergency conditions, actors under authority of boards of
education, police, firefighters, and others in the performance of official duties, etc.

A "privilege," in this context is a legal right or immunity granted by law to a particular person,
group, or entity to the exclusion of others. The roots of the word “privilege” are found in the
words "private" and "legal."

Therefore, since violation of the statute (even as currently written), requires that the accused
must have acted without a legal privilege, listing in the statute those who are legally privileged to




act 1s redundant, and even risks potentially omitting some privileged actors off the list. The
editing of this provision is similar to that of removing the list of potential affirmative defenses in
the current statute.

Affirmative Defense. An “affirmative defense" is any special defense that, although not denying
that the defendant committed the objective acts constituting the offense charged, denies criminal
responsibility for those acts. Examples of affirmative defenses include self-defense, defense of
others, emergency, insanity, entrapment, etc. These defenses involve an excuse or justification
which the defendant can raise and be required to introduce supporting evidence, even without
designating them in the statute.

Simply put, it is unnecessary to include a list of affirmative defenses in the statute. Amended
HB168’s clarification of the mens rea requirement for conviction as well as retention of the legal
privilege protection obviates any need for a statutory designation of affirmative defenses because
the prosecution must show by evidence beyond a reasonable doubt that the defendant acted
without a legal privilege and acted with either a sexual motivation or for an unlawful purpose.

In conclusion, and as was described in the sponsor testimony before this committee last
November, the prevalence of these terrible crimes is escalating. The vigilance of parents and
others in protecting our children from child abuse is not enough.. If restored to constitutional
compliance, ORC 2905.05(A) will prohibit a "gateway" offense and will deter even more terrible
crimes against children. To be effective, the safety of our communities and the protection of our
most vulnerable requires clear statutory language that can be properly enforced.

Together with Ohio’s other laws against these horrible crimes, Amended HB168 will restore an
important tool to the available enforcement measures and deliver a message of deterrence to
potential offenders by clarifying the description of the offenses prohibited and to whom the
statutory prohibitions apply.

Thank you again for considering this important legislation. I urge your support for Amended
HB168 and would be pleased to respond to your questions.

Respectfully Submitted,
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Richard P. Dell’ Aquila




